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TEOPUA U UCTOPUATOCYAAPCTBA U IIPABA, MEXXIYHAPOJHOE
ITPABO

MPUYUHEI CYIIIECTBOBAHUS ITPOBEJ/IOB B TIPABE COBPEMEHHOM
POCCHH U ITPOBJIEMbI UX YCTPAHEHUA U IIPEOJOJIEHUA

B. B. Abosewesa,

cmydenmka FOpuduveckozo uHcmumyma

Kemeposckozo 2ocydapcmeenHozo yHusepcumema, 2. Kemeposo.
HayuHblitl pykogodumesw: cmapwuti npenodasamens E. /1. Komuccaposa.

3aTparuBasi BONpoC NMPUYUH NPO6ESIOB B NpaBe, CTOUT OTMETUTD, UTO B CBSI3U C pa3-
BUTHEM OOIECTBEHHBIX OTHOILEHUH, A U )KU3HU B 1L[€JIOM, IPOUCXOAUT MOCTOSIHHOE MOSIB-
JIeHUe HOBBIX CHUTYyalU{, KOTOpble TPEOYIT MPaBOBOTO YPETryJIUPOBAHUS TOCYAapCTBOM, U
Jlake caMoe COBepILIEeHHO€e 3aKOHO/aTe/IbCTBO, K COXKaJIEHHI0, He 3aCTPax0BaHO OT BO3MOXK-
HOr'O OTCYTCTBUSI Heo6X0JHMMOM MpaBOBOW HOpPMbL. Ho 3TO He Bcerga CBsiI3aHO C TeMIaMHU
pPa3BUTUsI OOLIECTBEHHbIX OTHOILEHHH, B HEKOTOPBIX CJAy4asX MPoOesibl MOSABJSTCH IO
BHMHE CaMOT0 3aKOHO/aTeJsl BCJAeACTBUE YNYylLleHUs], HEBEPHOW OlleHKHU OOILeCTBEHHbIX OT-
HOLIEHWH WJIM HeJOCTAaTOYHO BbICOKOU IPABOTBOPYECKOM KYJIbTYPBHI.

O1HAaKO CTOUT OTMEHUTbD, UTO [JIsl 3aKOHO/1aTe sl BCerZa BaXKHO BOBPEMSI BbISIBUTDH U
YCTPAaHUTb MPOOESbHOCTb, C/leJIaTh BbIBOJI, COOTBETCTBYET JIM 3aKOHOJIAaTEJbCTBO COBpeE-
MEHHBIM 001ECTBEHHBIM OTHOIIEHUSAM HJIU K€ B HEM BCE elllé HaJIUYEeCTBYeT Mpobes U cie-
JlyeT IPUHHUMATb He3aMeAJIUTe/bHble Mepbl M0 MPUHATUI0 HOBbIX HEOOXOAMMbIX 3aKOHO/a-
TeJIbHBIX aKTOB JIM60 OT/e/IbHbIX TPaBOBbIX HOpM™.

Jlns moHUMaHUA NMPUYMUH CylleCTBOBaHUSA NMpPoOeoB B MpaBe HEOOXOAMMO olpeje-
JIUTb 3HaUYeHHe JAaHHOT0 npaBoBoro noHATUs. [1o MHeHuto T.A. lllesiokaeBo, mpob6es B lpaBe
- 3TO OTCYTCTBUE He JIDOON HOPMBbI ITPaBa, a UMEHHO TOW HOPMbI, KOTOpasi HEMOCPeICTBEHHO
peryJjupyeT paccMaTpuBaeMoe NMPaBONPUMEHUTEIEM OOIECTBEHHOE OTHOIIEHMWE, a TaKXkKe
OTCYTCTBHE HOPMbI IpaBa, HEMOCPEACTBEHHO PETyJUPYIOled KOHKpPeTHOe O00IeCTBEHHOe
OTHOLIEHUE He TOJIbKO B ONpe/e/ieHHOM HOPMaTUBHOM aKTe, HO U B CUCTeMe IpaBa B Iie-
7oM.2 TeM caMbIM 3TO OMNpeJeseT, YTO He TOJbKO /Il 3aKOHO/ATesIs, HO U /Il IPaBOIpPH-
MEHUTEJISI OCTPO CTOUT BOIPOC O MPeOoi0JIeHUM Mpobesia B CBA3U C pa3pellieHneM KOHKpeT-
HOU MPaBOBOM CHUTyallMH, CBA3aHHOM C peasiM3aliiell KOHKPETHbBIX IIpaB U 00s13aHHOCTEH ee
Y4YaCTHUKOB.

[Ipo6esbl B mpaBe CylleCTBOBA/IM, CYLUIeCTBYIOT U OYAYT CylLIeCTBOBATb, MOCKOJbKY
HNPOSBJISIIOTCS LeJIbIM PSAI0M IPUUUH, KaK 00'b€KTUBHOT0, TaK U CYyO'b€KTUBHOI0 XapaKTepa.

[IpyyrHOM MOsIBJIeHUS1 MPOOGEJIOB B NMpaBe 00'beKTUBHOT'O XapaKTepa MOTYT BbICTY-
NaTh BHYTPUIIOJMTHYECKHME W BHEUIHENOJUTUYECKUE UHTEpechbl rocyJapCTBa, CBUJIETE/Ib-
CTBYIOLIHME O MOCTOSIHHOM HM3MEHEHHU U MOSIBJIEHUU OOILEeCTBEHHBIX OTHOLIEHUH, KOTOPbIX
3aKOHO/aTesib HUKAK He CMOT MpeiBUJIETh U yperyaupoBaTh. Korja 3akoHoaTesb He ycne-
BaeT JieliCTBOBATh B CUJIY ObICTPO Pa3BUBAIOLIMXCSA OTHOLIEHUH U He pellaeTcsl IPUHATDb HO-
BbIi HOPMATUBHbIA MPABOBOM aKT WJIM BHECTU U3MEHEHUS B JIEUCTBYIOIIMNA HOPMATHUBHBIN
aKT M3-3a pa3HbIX UHTEPECOB YYaCTHUKOB MPABOOTHOLIEHUN. B 3TOM ciiyyae TOJYKOM il

1 Kysuuanu ATl [IpryvHBI BO3HUKHOBEHHUS Npo6esioB B npaBe // HayuHas mbicibp KaBkaza. 2012. Nel
(69).C.33

2 Ulenokaera T.A., IlpoGen B mnpaBe: NMOHATHe, Kjaaccupukauus, MpobJsembl KBaaupuxkauuua [/
CoBpeMeHHble TeHJEHLIMUH PaA3BUTHUS HOPUJUYECKOW HAYKU U NPABONPUMEHUTEJbHOU NpaKTUKU. COOPHUK
MaTepuaJioB MeXperuoHaJbHON HayYHO-NPAKTUYeCKON KoHbepeHIUHU, NocBsleHHoW 35-netuto UHCTUTYTa
(dunmana) MI'HOA B 1. Kupose. - Kupos, 2006, 4. 1. - C. 28-33
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yCTpaHeHUs Npobesia MOKeT ABUTHCA Ha3peBllas COLMaJbHas CUTyallusl, KOTopas NoTpeoy-
eT ee He3aMe/JINTEeJIbHOT O pa3pelnieHus.

[IpuMepoM Takoro npobesia ¢ JaJbHENUIINM €ro yCTpaHEHUEeM MOXeT CAY>KUTb CTaThs
20 ®enepanpHoro 3akoHa «06 oxpaHe 3[,0pOBbs rpaXk[aH OT BO3JEUCTBUS OKpPYKaIOILEro
TabauyHOro AbIMa, NOCJAEACTBUN NOTpebeHus Tabaka UM MOTpPebaeHUs HUKOTUHCOAEPKa-
mei npoaykuuu»l. MaccoBoe moTpe6seHHe HUKOTHMHOCOZepsKalled MpPOAYKIMH, KOTOpoe
npoucxoguT B PD u BavseT Ha yBesuMyeHHe NMOTPebIeHUS TaKUX CPeJCTB HeCOBepLIEHHO-
JIETHUMH, CTaJI0O NpUYMHON BHeceHUA B 2020 r. B yKa3aHHBbIM 3aKOH IIONPABOK O 3alpeTe
NpOJila’kKu HUKOTUHOCOJepXKallled NPOAYKLUNW U YCTPOUCTB JJi ee NMOTpebJIeHUs HecoBep-
IIEHHOJIeTHUMHU. TeM caMbIM, Ha 3aKOHOJAaTe/JbHOM YpPOBHe ObLJIM BHeCEHbl U3MEHEHUS B
yperyJupoBaHUU OXpaHbl 3J0pOBbs JleTel OT BO3JeHCTBUS HUKOTUHCOZAEpKAIUX CPEsCTB.
JlpyruM npuMepoM BOCHOJIHEHUS Mpobesia B NpaBe fABJASAETCHA BBeJeHHWe B YTOJIOBHBIM KO-
nekc PO cratbu 234.1 «He3akoHHBIA 060pPOT HOBBIX MOTEHLUAJBbHO ONACHBIX ICUXOAKTUB-
HBIX BelleCTB»Z, 6J1aroJapsa KOTOPOM CTaj0 BO3MOXHBIM NMpPHBJIEKAaTh K YrOJOBHOM OTBET-
CTBEHHOCTH U3TrOTOBUTEJIE U TOPTOBLEB «CIANCOB», «COJE€N» U NPOYMX BeleCTB, HAHOCH-
IIMX, KaK 1 HAPKOTHYeCKHe U IICUXOTPOIHbIe BellleCTBa, HENMONPAaBUMBbIN BpeJ, 30POBbIO ye-
JIOBEKa.

[Ipr4uHBI CyO'bEKTUBHOTO XapaKTepa 00bIYHO CBSA3BIBAIOT C HECOBEPLIEHCTBOM 3aK0-
HOJZaTeJIbCTBA, OTCYyTCTBUEM HaJJlexKalled NPaBOBOM TEXHUKU U HELOCTATOYHO BBICOKOIO
YPOBHS MPaBOBOU KyJIbTYPHI IPAaBOTBOPLA, TO €CTh, KOTZA CaM 3aKOHO/aTesIb B psAfie cay4da-
eB JIM60 YTO-TO HEeJOCMOTpPEeJ U YNYCTUJ U3 CBOEro peryjupoBaHuUs, JUMO0 HETOYHO BbIpa-
3WJICS, TMO0 COBEPLINJ OIIUOKY, MU TEM CaMbIM CO3/aJ IpoTUBOpeure. HejocTaTouHO YeTKoe
dbopMysIMpoBaHUE NPABOBBIX MOHATUN, KATETOPHUM MO0 KOHCTPYKI UM B TEKCTE HOPMATHB-
HOI'O aKTa MOXXeT NPUBECTH K 3aTPy[HEHUSM B IIpoLiecce UX peasd3allUd U NPUMEHEeHHs.
Hanpumep, onpepaesieHHass HETOYHOCTb cofiep>UTcs B 4yacTu 1 ctatbu 160 YK P®: «IIpucso-
eHHe WJIM pacTpaTa, TO eCTh XHUIeHHe Yy»KOI0 UMYLIeCTBa, BBEPEHHOTO BUHOBHOMY», IJie
IPHUCBOEHUE U pacTpaTa MOTYT ObITh OlleHEeHbl KAK CHHOHUMHUYHbIe NOHATUA. HO 3T noHH-
THe He ToxJecTBeHHbL [l1enym BepxoBHoro Cysna P® gan cooTBeTCTBYyWOIME pa3bsCHEHUS
OTHOCHUTEJIbHO JaHHbIX ¢opM XullleHUs. «[IpucBoeHHe COCTOUT B 6€3BO3ME3JHOM, COBEp-
IIEHHOM C KOPBICTHOM 11€Jibl0, IPOTHBONPAaBHOM OOpallleHUH JIMIL0M BBEPEHHOTO €My UMY-
IeCcTBa B CBOIO M0JIb3y NMPOTUB BOJIM COOCTBEHHUKa». PacTpaTa — 3TO «IpOTHUBONpPaBHbIE
JleViICTBUA JINLA, KOTOpPOe B KOPBICTHBIX LieJIAX UCTPATUJIO BBEPEHHOe eMy UMYLIeCTBO Npo-
THB BOJIX COOCTBEHHUKA MyTeM MOTPebIeHUs 3TOr0 UMYILECTBA, er0 pacXxo/J0BaHUs UJIH Ie-
pefiauu ApyruM JMLaM»>. ITOT Npo6es NpeofosieBaeTcs Ha NpaKTHKe yKa3aHHBIM I10CTa-
HoBsieHUeM BepxoBHoro Cy/ia U MOXeT ObITh YCTPaHeH TOJIbKO 3aKOHOJlaTeseM MyTeM MpPH-
HATHUSA COOTBETCTBYIOLEH MONPABKH, pa3rpaHUYnBaolel 3T GopMbl xulleHusA. Cnenuanu-
CTaMHU OTMEeYaeTcs, YTO TPeOYyIT KOPPEKTUPOBKU U Apyrue ctaTbu YK PO, HanpuMep, noHs-
THe «HaeMHUYecTBO» (cTaThsl 359), Tpebylolllee BblAe/NeHUSI AONOJHUTENbHBIX XapaKTepU-
CTUK, TOYHEE PACKPBIBAKIIUX JAHHOE NIPOTUBONPABHOE JlesTHHUE.

[Togxozas k Bompocy o crnoco6ax NpeoJioJieHUs Npo6esioB B MpaBe, CTOUT CKa3aThb, YTO
3TO MOXET CTaTh CJOXXHOM 3a/jauel, Tpebyolleld BHUMATENbHOTO U3y4YeHHUs IPAaBOBbIX HOPM
Y MpoLe/lyp, Ha KOTOPble BJUAIOT PsAJ, 3HAYUTEIbHbIX GaKTOPOB.

Bo-nepBbIX, 3TO KOHEYHO, TLIATeJbHbIN aHa/IM3 NPOOEesOB B MpaBe, YCTAaHOBJIEHUE
INPUYMH UX NOSIBJIEHUS, OlleHKa BJIUSHUSA Ha 00llecTBEHHble OTHOIIeHUs. M3-3a Toro, 4To 3a-

1 ®enepanbhbiii 3aKkoH oT 23.02.2013 N2 15-03 «06 oxpaHe 3/[0pOBbsI IPaXK/IaH OT BO3/I€HCTBUS OKPY-
KaIoLIero TabavyHoro AbIMa, MOC/AeACTBUN NOTpebIeHHs Tabaka UM NOTpe6IeHUs] HUKOTHHCOAeprKaliel 1mpo-
nykuuny» // Cobpanue 3akoHogaTesnbcTa PO. 2013. Ne 8. Cr. 721.

2 YrosioBHBIN KoJekc Poccuiickoit @epepayuu ot 13.06.1996 Ne 63-®3 // Co6paHHe 3aKOHOAATEb-
ctBa P®. 1996. Ne 25. Ct. 2954.

3 [loctaHoBeHue [lnenyma BepxosHoro Cyga P® ot 30.11.2017 Ne 48 «O cyne6HO mpaKTHKe IO Je-
JlaM 0 MOIlleHHU4YeCTBe, IPHCBOEHUH U pacTpaTe» // Poccutickas raseta. 2017. Ne 280.
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KOHOJATe/IbHbIA IJIACT HOPMAaTHUBHBIX aKTOB OTPOMEH, M0O3TOMY yCTpaHeHHe Npo6esoB B
OJIHOM 3aKOHe MOXeT IOBJIMATH Ha Jpyrue U NPUBECTH K KOJUIM3UAM B NIPAaBOBOW CUCTEMe
rocygapctBa. 51 3pdeKTUBHOTrO pelieHUs JaHHOU Mpo6seMbl TpebyeTCsl MOCTOSSHHBIA MO-
HUTOPHHT U N1IepecMOTP BCEro AeHCTBYIOLero 3aKOHOAaTeJbCTBA U IPaBONPUMEHUTETBHOU
HNPaKTHUKHU.

Bo-BTOpBIX, HA NPOAO/KUTENBHOCTDb CYLIeCTBOBAaHUS M HaJIU4Me He yperyJaupoBaH-
HOM HOpMaMH INpaBa cpepbl 00LIeCTBEHHbIX OTHOLIEHUM OKa3blBaeT CJI0XHOCTb 3aKOHOZA-
TeJIbHbIX NIpoLelyp B IPUHATUM HOBOTO HOPMaTHUBHOrO NMPaBOBOro akTa. B ToM ducie cie-
AyeT YYUThIBAaTb HEOOXOAUMOCTh B IIPEOI0JIEHUH NPOOEsIOB Y4acTUsl KBaJUPUIMPOBAHHBIX
CIeLMaJINCTOB, CIOCOOHBIX BBIABUTh U YCTPAaHUTDb UX. BocosiHeHUe U ycTpaHeHue Npo6esoB
B IIpaBe MOXET ObITb JOPOTOCTOSAIIMM U TPyAOEMKHUM mpoueccoM. HegocTtaTok pecypcos
MOeT NPeNnATCTBOBAaTb 3P PEeKTUBHOMY YCTPAHEHMUIO.

Hcxoas U3 nepevyrciieHHbIX Bbllle GaKTOPOB, BAUSIOLIMX Ha IPeo/ioJeHHe TPo6esoB B
paBe, MOXKHO OTMETHUTb, YTO OJAHUM K3 OCHOBHBIX CIIOCOOOB YCTpPaHEHUsl 3THUX NpPOOEJoB
SIBJIIeTCS NPaBOTBOPYECTBO, T.e. IPUHATHE HOBOIO HOPMAaTHMBHOI'O NPaBOBOr0 aKTa JIMOO
OT/ie/IbHBIX IPaBOBBIX HOPM, BHECEHHE U3MEHEHHUH B JeUCTBYIOLUM aKT J1M60 OTMEHA yCTa-
peBLIMX HOPM IIpaBa, He COOTBETCTBYIOIMX COBPEMEHHBIM pPealHusM.

O6b14HO MpoGes B paBe yCTpaHAeTCs JM60 napJaMeHTOM, B YacTHOCTH, Pexnepasb-
HbIM CobpaHueM Poccuiickoit @enepanuy, MO0 UHBIM NPABOTBOPYECKUM OpPraHOM, Haje-
JIEHHBIM COOTBETCTBYIOLMMU NOJHOMOYUAMHU. Onlpesie/IeHHY10 poJib B IPEO,0J1eHUH Npobe-
JIOB IIpaBe OKa3blBaeT HOPMOKOHTPOJIbHAsl U UHTepIpeTalOHHas JesATeJbHOCTh KoHCcTH-
TyuuoHHoro Cyzna P®, a Takke pykoBodAlLIMe pa3bsCHEHU BbICUIMX CYJeOHbIX UHCTAHLU,
HanpuMep, BepxoBHoro Cyza P®.

JlelicTBEHHBIM CII0COO60OM Npeo/i0JieHUsl TPo6esioB B IpaBe MOXKET BBICTYNATh MHCTHU-
TYT aHAJIOTUM 3aKOHA U aHasoruu npasa. CyTb JAaHHOrO MHCTUTYTA 3aKJIKYAlOTCA B TOM,
YTOOBbI pa3peuIuTh CUTyalUl0 TaKUM 06pa3oM, KaKMM pa3pellus Obl ee caM 3aKOHOJATeJb
IpY pacCMOTPEHUH NOA0OHOMN cuTyaluu. [lyTeM npuMeHeHHs] aHAJIOTUM NPaBONPHUMEHUTe-
JieM 1po6eJ1 He yCTPaHAETCs, a JIMLIb IIPeo/j0J1eBaeTCs.

AHasorusi 3aKoHa NpejCTaB/sieT CO60M NMpUMeHeHUe K HeyperyJMpOBaHHOMY KOH-
KpPeTHONM HOPMOM OTHOLUEHHIO HOPMBbI 3aKOHA, perjaMeHTUpyIoLleld CXOJHble OTHOILLEHHS.
[Ipy 3TOM, IOKMCK HOPMBI BEZIETCH B aKTax TOM e OTpaACJIU NPaBa, a IPU ee OTCYyTCTBUM — Y-
TeM BO3MOXXHOT0 0OpallleHUs1 K HOpMe JIpyroil poICTBEHHOM OTpac/y MO0 K 3aKOHOAATE  b-
CTBY B IleJIOM (MHa4e UCIO/Ib3yeTcs Cy6CcuaMapHoe npuMeHenue)™.

B cBo ouyepejb, aHaIOTUA MpaBa — 3TO NPUMEHEHHE K pacCMaTpHUBaeMOMYy CJy4alo
0OLMX Ha4aJl U CMbIC/Ia 3aKOHO/ATEbCTBA, IPUHIUIIOB IPAaBOBOT0 PeryJIMPOBaHUS OTPACIU
1paBa WJM NPaBOBOI0 MHCTUTYTA. Mcrio/ib30BaHMe aHAJIOTUHU NIpaBa JOCTaTOYHO peJiKoe SB-
JieHue. JlaHHbIN ciocob npeoiosieHUs npobesia ABJASeTC BTOPUYHBIM U IPUMEHSETCA TOJb-
KO B TOM CJIy4yae, eC/JIM CXOJHas NpaBoBasg HOpMa He Obljia 0OOHapy»KeHa M, COOTBETCTBEHHO,
IPHYMEHUTb aHAJIOTHUIO 3aKOHA He noJiydaeTcsa. OCHOBOH /1 IpUMeHEeHHUs aHaJIOTUM NIpaBa, B
IepBYI0 O4Yepe/b, BbICTYNAIOT 06IleNpaBOBble NMPUHIMIbI (COpPaBeAJUBOCTb, I'YMaHHOCTD,
pa3yMHOCTB, J06POCOBECTHOCTD, OPUUYECKOe PAaBEHCTBO U /Ip.), XapaKTepHble JJis IpaBa B
11eJI0M; MOpaJIbHble OCHOBAaHHUS MpaBa, OTpakaroliue 061eNprUHATbIE B 0011[eCTBE 1IeHHOCTH;
o0l eNnpU3HaHHbIe TPUHIIUIIBI MEX/yHapOAHOTO NIPaBa, ABJAKIIINE COCTaBHOM YacThIO Npa-
BOBOM cucTeMbl Poccuu (B cooTBeTCTBHUH C 4. 4 cT. 15 KoHnctutyuuu P®). CorsiacHo no3unuu
KonctutynuonHoro Cyna P®, obuenpaBoBble NPUHLUIIBI ITpaBa «00/1a/lal0T BbICLIEH cTemne-
HbI0 HOpPMAaTUBHOM 00001LeHHOCTH, IpeJioNpe/lesIII0T CoJlep>KaHhe KOHCTUTYIIMOHHBIX NPaB

1 Hazaposa H.JI,, CanbHukoB C.IL, Jlucunckasa U.E. UHcTUTYT aHasoruu B coBpeMeHHOM IpaBe Poccuun
// TllpaBoBOE moJie COBpeMeHHO!H 3KoHOMUKU. 2015. Ne 7. C. 51-57.
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YyeJIOBEKa, OTPAC/eBbIX NIpaB IpakJaH, HOCAT YHUBePCAJbHbIM XapaKTep U B CBAA3U C 3TUM
0Ka3blBalOT pery/upyloliee Bo3jeiicTBHe Ha Bce cdhephl 0611eCTBEHHbIX OTHOLIEH Ui ™.

3akpenJieHUe aHAJIOTUM 3aKOHA W aHAJIOTUM MpaBa SIBJASETCS BaXKHbIM UHCTUTYTOM B
3akoHoAaTeabCcTBe Poccuiickot ®Penepanuu, onpegenstomiuMm cpepbl ero AeHCTBUSA B OT-
JleJIbHbIX OTpac/sax npasa. Tak, rpaXkJjaHCKUM, CEMENHBIM, KUJIUIHBIM 3aKOHO/AaTeJbCTBOM
peJycCMOTPeHa BO3MOXKHOCTb MPUMeHEeHHs] aHAJIOTUX 3aKOHa M aHasoruu npasa (cT. 6 'K
PO, cT. 5 CK PD, cT. 7 KK P®). [IpMeHeHHe 3TOT0 MHCTUTYTa YCTAaHABJIMWBAETCS HE TOJIbKO
OTpac/IsIMU YAaCTHOTO MPaBa, HO U HOPMaMHU NPOoIecCyaJbHOr0 3aKoHO/jaTe/ibcTBa: [paxkaaH-
CKUM IpoueccyaJbHbIM KogekcoM PO (4. 4 cT. 1), ApOUTpaKHBIM MpPOLLECCYya/lbHbIM KOJEK-
coM P® (4. 6 cT. 13), KogekcoM afMUHUCTPATUBHOTO cyAonpousBoacTtBa PP (4. 6 cT. 15). Ta-
KUM 00pa3oM, 3aKOHO/IaTEJbCTBOM, B 1[€JI0M, IPU PACCMOTPEHUHU CIIOPHBIX OTHOLIEHUH [10-
IIyCKaeTCs NpaBONPUMEHUTENbHBIM OPraHOM, yallle BCero Cy0M, IPUMEHATb UHCTUTYT aHa-
sorud. [Ipu aToMm, corsiacHo no3unuu BepxoBHoro Cyza P®, B paspelieHuu Jies no CIOPHBIM
NyOJMYHBIM MPABOOTHOLIEHUSIM aHAJIOTUs HE MOXET NMPUMEHATbLCS B TOM CJy4ae, «eCJH B
pe3yJibTaTe ee NpMMeHEHUs OYAyT OrpaHUYMBATbCS MpaBa, CBOOO/bI IPaXKJAaH U OpraHu3a-
I[U#, B TOM 4YMCJIe IPelyCMaTPUBATbCS HOBble 00SI3aHHOCTU WJIM OTBETCTBEHHOCTb, YCUJIU-
BaTbCs IPUMeEHsIeMbIe K JIMLIaM Mepbl IPUHYKIEHUA»2,

Takxe He0OX0AMMO OTMETUTb Ha HEJONMYCTUMOCTb NPUMEHEHUS UHCTUTYyTa MpaBo-
BOUM aHaJIOTUU B OMNpeJieJIeHHbIX OTpac/sAX MpaBa, Mpex/e BCero B yroJjoBHOM mpasBe. Tak,
YronoBHbiN Kogekc PP yacTbio 2 cTaTbu 3 ycTaHaBJAMBAET 3alpeT HAa IPUMeHeHUe yroJioB-
HOI'0 3aKOHA 110 aHaJIOTUH, T.e. BOCIIOJIHEHME NTpo6eJia B MpaBe NyTeM pacnpoCcTpaHeHHUs Jei-
CTBHUS 3aKOHA Ha CJy4au, HEMOCPEeCTBEHHO UM He peryjupyeMble.

[1aBHOM DpUYMHOM 3ampeTa NpUMeHeHHWs aHaJIOTMM 3aKOHa, KaK OTMeyvaeT
E. 10. flHOBuUY, fIBJISIETCA TO, YTO B 3TOM CJiydae BO3HHUKAET OMACHOCTb MPUBJIEYEHUS K YTO-
JIOBHOW OTBETCTBEHHOCTH JIMLA 3a JesHUe, KoTopoe He cofepxkuTtcsd B YK PO, xotsa no oT-
JleJIbHBIM NPU3HAKaM COCTaBa MOXET ABJATHCSA Cx0KUM. CorsiacHo ctatbe 8 YK P® ocHoBa-
HUEM YTOJIOBHOM OTBETCTBEHHOCTH SIBJISIETCS COBEpLIEHUE JIMIOM JesHUs, COJleprKallero
BCe MIPU3HAKHU COCTaBa NpeCTyIJIEHUS], NPeJyCMOTPEHHOI0 YTOJIOBHBIM 3aKOHOJATeJbCTBOM.
OTCTyn/IeHUe OT JAHHOT0 Tpe6oBaHUA BefleT K HapylIeHHIo NPUHILMIA 3aKOHHOCTH .,

[logBoas uTOT, X04UETCSA CKa3aThb, UTO MOSIBJIEHME MPOOeJIOB B NpaBe HensbexHo. Hc-
TOYHUKU BO3HUKHOBEHHUS MpPOOEJIOB B MpaBe, B T.U. 3aKOHO/ATEJIbHBIX aKTaX, MHOroo6pas-
Hbl. YeM 6oJiblile OyAeT 006pallleHO BHUMaHHe Ha GaKTOpPhl, CIOCOOGCTBYOIME 06pa30BaHUI0
npo6esioB B IpaBe U 3aKOHOJATE/bCTBE, TEM MeEHbIIE Oy/leT CJI0)KHOCTEHN B yperyJMpoBaHUU
COBPEMEHHBIX 00IIeCTBEHHbIX OTHOIIEHUU. [[pUOpUTETHBIM HampaBJieHUEM MPaBOBOM MoO-
JIMTUKHU TOCYJJapCTBa JO0JPKHO ObITh GOPMHUPOBAHUE 1EJIOCTHOMU, HEMNPOTUBOPEYHNBOU MPABO-
BOU CUCTEMBI, 00J1aal01eld KOMILJIEKCOM 3QPEeKTUBHBIX CPeACTB NPAaBOTBOPYECKUHN U Mpa-
BONPHUMEHHUTEJbHOM J1eATeJIbHOCTH, CIOCOOHOM OMepaTUBHO pearupoBaTh Ha U3MEHEHUS B
0011leCcTBe, YIOpSAA0UMBaTh HauboJiee BaxkHble chepbl TOCYyJapCTBEHHON W 0OLIeCTBEHHOU
>)KM3HU M 00ecreyuBaTh B MOJIHOM Mepe peasiM3alMio MpaB, CBOGO/] U 3aKOHHBIX HHTEPECOB
rpak/iaH.

1 lloctanoBsenune Koncrurynuonnoro Cyna PO ot 27.01.1993 Ne 1-11 // BectHuk KoHCTUTYIMOHHOTO
Cypa P®.1993. Ne 2-3.

2 lloctaHoBseHnue Ilnenyma BepxoBHoro Cyna P® ot 28.06.2022 N2 21 «O HeKOTOpBIX BOopocax MpHU-
MeHEeHHUs CyJaMH NoJioXKeHU# ryiaBbl 22 Kogekca aAMUHUCTPATUBHOTO Cy0NPOU3Bo/cTBa Poccuiickoit Pepe-
pauuu Y rjaaBbl 24 Ap6UTpakHOTO NpolieccyalbHOTO KoJekca Poccuiickoit @enepauun» // Poccuiickas rasera.
2022, Ne 149.

3 AnoBuy E.I0. OcobeHHOCTH npeoo/ieHus: MPo6esoB B MyOJUYHBIX OTPAC/ASIX POCCUHCKOTO mpaBa //
BecTtHuk [loBo/KCKOT0 MHCTUTYTA yrpaBiaeHus. 2019. T. 19. Ne 2. C. 134.
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UMHCTUTYT BPAKA U CEMbHU B YC/IOBUAX CTAHOBJIEHUA
COBETCKOTI'O I[TPABA (1917-19211T.)

0. E. AlikuH,

cmyoenm FOpuouueckoeo uncmumyma

Kemeposckozo cocyoapcmeennoco ynusepcumema, 2. Kemeposo.
Hayunwiii pykosooumens: K.10.H., ooyenm A. B. ['aspunosa.

MHCTUTYT Gpaka U ceMbH 3HAaKOMbI YeJIOBEUYECKOMY OOIIECTBY C APEBHUX BpeMeH. 3a
BCe BpeMsl CBOEro CylleCTBOBAHUSA OHU He pa3 BUAO0U3MEHSJIMCh N0/, BJUSIHUEM MHOXeCTBa
$aKTOpOB, KOTOpPbIE BK/IYAIOT B Ce0S MOJIUTHUYECKHE, PEIMTMO3HbIE, 8 B HEKOTOPBIX CJy4a-
X JlJaXke IKOHOMUYECKHe TPUUMHBL. Poccusa ¢ MOMeHTa CBOero OCHOBaHUS TaKKe He MOrJia He
CTOJIKHYTbCSl C TPYAHOCTSIMU B Pa3BUTUH IIpaBa B chepe JaHHBIX UHCTUTYTOB.

[Tocne npuHATHUA XpUCTHAHCTBA Ha Pycu B 988 rofy MHCTUTYT ceMbHU U Gpaka mnpe-
TepreJsu 3Ha4YUuTeJbHble IpeoOpa3oBaHUs M3-3a IPUHSATUS HOBOM peJIMrUM, a OJHOM U3 OC-
HOBHBIX YepT J@HHOI0 MHCTUTYTA CTaJI0 TO, YTO OH OblJ MPAKTHYECKHU MOJHOCTbIO IPHUCO-
€/IMHEH K JleJlaM LiepKBHY U 3HA4YMTEJIbHO OT/eJIeH OT rOCyAapCTBa, KOTOPOe OTHbIHE He BMe-
IIMBaJOCh BO BHYTPEHHIOK H3Hb CEMbU. XPUCTHUAHCTBO MPONOBEJOBAJIO CBALIEHHOCTH
Opaka U OTHOLIEHUH MeXAY My>KEM U KeHOH, BBOJSl CTPOTHe MOpasibHble HOPMbI U 3alPEThI
Ha noJsiMramuio. bpak cran paccMaTpuBaTbCsl Kak Hepa3pbIBHbIM co103 nepef borom. Takke
HeJsIb351 He OTMETHUTDb U TO, YTO nocsie 988 roga Ha Pycu Gpak cTas He TOJNbKO FpaXKAaHCKUM
aKTOM, HO U IYXOBHbIM 00513aTe/IbCTBOM Iepe], LlepKoBbio U boroM. llepkoBb urpajia 3Ha4u-
TeJIbHYI0 POJib B YTBEPXJEHUU U KOHTPOJIE 3a OpayHbIMU OTHOLIEHUSIMU. XPUCTHUAHCTBO
TaK)Xe BHECJO M3MEHEHHUd B paclipejie/ieHHe poJied MexAy MyK4YMHAMHU U KeHLWHAMU B
6pake. XKeHuuHaM 6bL1a OTBeieHa 60Jiee TpaAULIMOHHAsA pOJib CyIPYTU U MaTepH, a MyK4H-
HaM - NnaTpuapxa/ibHas BJacTb B ceMbe. KeHa B HOBBIX YCJOBHUSX MMeJsla MeHbIle NMpaB U
CBOOO/I IO OTHOLIEHHUIO K CBOEMY MY3KY, pa3BO/ibl He IPUBETCTBOBAJIUChH U OBbLJIM OYEHb pe/i-
KUM U 3aTPY/IHUTEbHBIM SIBJIEHUEM, 2 BHEOpPAUHbIE JIeTU OTHbIHE CYUTAINCh OeCIpaBHbIMU

[lesiblo JaHHOM pabOTHI ABJSETCS aHa/IU3 3BOJIIOLUMA MHCTUTYTOB Opaka U CeMbU B
nepuoz nocjae OKTAOPbCKOW PEBOJIIOLMU U CBepXKeHHs BpeMeHHOro npaBUTE/NbCTBA, a TaK-
»Ke IMarHOCTUKa U3MEHEHUH U peobpa3oBaHMU N0 3aKOoHOaTenbCcTBY CoBeTckol Poccuu B
nepuoz ¢ 1917 no 1921 roj B HanpaBJeHUU AaHHBIX MHCTUTYTOB. C 1917 ropa rocyzapctso
CTaJI0 aKTUBHO BMELIWBATbCAd B CceMelHble OTHoueHUsA. Baagumup Uabuy JleHuH cuuTai,
YTO IOCyZlapCTBO JIOJKHO JIONOJIHATh U U3MEHSATh MUHCTUTYT CEMbU B MIEPBYIO 04epe/ib C 1ie-
JIbIO YJIy4dllleHUs YCJIOBUM KM3HU U 0b6ecriedeHUs1 COLMabHOM cnpaBeAauBocTU. OH npuja-
BaJl BXKHOE 3HaYeHHEe POJIM roCyZapCcTBa B PeTryJUPOBAaHUU CEMEWHBIX OTHOIIEHUW U 004-
3aHHOCTeH, YTO0Obl 06ecneYyuTh PaBEHCTBO U 3aUIMTy UHTEpPECOB BCeX 4JEHOB 06llecTBa.
BiaguMup UibKy cuvTal, 4YTO CeMbs, KAK OCHOBHas siueilka 0011ecTBa, J0/KHA ObITh MO/J-
JleprKaHa rocy/1apCTBOM C MMOMOIIbIO COLlMAIbHBIX MPOrpaMM, 3aKOHOB M Mep, HallpaBJIeHHbIX
Ha 3allUTy MaTEPUHCTBA U [IeTCTBA, 0becreyeHe paBeHCTBaA 10JI0B, a TaKXe 60pb0Oy € coLu-
aJIbHBIMM NIP06JieMaMy BHYTPHY CEMbU, TAKMMHU, KaK HallpUMep HEPAaBEHCTBO UJIHU 6eJHOCTb.

18 nekabps 1917 roga 6b11 nojnucaH Jekpet «O rpaxkJjaHCKOM Opake, 0 JeTSX U O
BeJleHUU KHUT aKTOB COCTOSIHUS», KOTOPBIA CTa/l OJHMUM U3 KJIOYEBBIX 3aKOHOJATEeJTbHBIX
aKTOB, BHECIIIMM MHOKECTBO U3MEHEHUM B CEMEMHOE MPaBO U MPOBO3rJAaCUBIINH, 4TO: «Poc-
cuiickass Pecny6/iMKa BIpeAb MpPU3HAeT JIMIb TpaXKJaHCKUe Opakd, a LepKOBHbIA Opak
Hapsay C 06g3aTe/IbHbIM I'PaXJaHCKUM ABJSETCH JIMIIL YaCTHLIM JIeJI0M OGpauyroLuXcsy»t
JlekpeT MOJTHOCThI0 OTMEHUJI LIEPKOBHYI0 PETUCTpalMi0 OpaKOB M YCTAHOBUJI TPaXKIaHCKUHI
Opak KaKk OCHOBHYI0 GpopMy perucTpanuu, LepKoBb e Oblja MOJHOCTbIO OTCTPaHeHa OT Be-

1 Jexpet BIIUK CHK ot 18.12.1917 r. «O rpaxkjaHckoM Gpake, 0 JeTX U O BeJEHUU KHUT aKTOB
coctosinus» // Jlekpetnl CoBeTckoi ByaacTu. Tom 1. 25 okTsa6psa 1917 r. -16 mapTa 1918 r. - M.: T'oc. u3gar-Bo
MOJIMTUYECKOH tuTepaTypshl, 1957.



JleHUs] KHUT aKTOB IPa)KJAaHCKOT0 COCTOSIHUSA. JTO CTaJI0 YacThbIO CeKyJspU3alMu 061iecTBa
U pasfZie/ieHHUs LepPKBU U rocyAapcTBa. B nmepBylo oudepenb AaHHble MpeoOpa3oBaHUA Kaca-
JINCb PETUCTPALMU aKTOB COCTOSIHUSA, TAKUX KaK OpaKHy, poKAeHUs U cMepTHU. Telnepb UX 3a-
KJIIOUeHHe CTaJI0 IPOBOAUTHCA Yepes yupex/eHUs, KoTopble Ha3blBaauch 3AI'Camu.

Taxxe JlekpeT yTBep/JaJ paBeHCTBO NpaB U 00SA3aHHOCTEH MeXxJy Cynpyramu, 3a-
npelas NpUHYX/JeHUe K OpaKy U ycTaHaBJIMBaJ CBO6O/ly B BbIOOpe MapTHEPA U HEJOMYCTH-
MOCTb OpakKOB MO NMPHUHYXKAEHHUIO, €CJIU MPUHLUI CBOOOJHOTO BOJIEU3JIUSHUSA BCTYNUTb B
O6pak OblLJI HapylIeH, TO TAKOW OpaK CYUTAJICS HEJeMCTBUTENbHBIM, UTO 3aKPEIJISJIOCh B CT. 3
JlekpeTa. PyKoBOZCTBYysiICb MPUHLMIIOM paBeHCTBA Cynpyros, /lekpeT pa3spelial UM B3fTb
061110 paMHUIUIO MYy»Ka UJIH eHbl, TU60 3ke COeJMHUTb X GaMUJIHNHU, 06 3TOM IJIaCHT CT. 41,

Eme ofHUM BaXHbIM W3MeHEHWEeM, NPUHATHIM C JAHHBIM aKTOM, CTaJO YIpOLleHue
npoLeAyphl pa3Bo/ja v NpeJlocTaBjeHre 06eMM CTOPOHAaM MpaBo Ha pa3Bo/, 6e3 06bsCHEHUS
HPUYMH.

3HauuTe/JbHO U3MEHUIUCh Nocie 18 nekabps 1917 ropa u npaBa Aeteil. B nepuog,
napckoul Poccuu BHeGpavHble JeTH UMeJU JOBOJIbHO CJI0KHbINA U HEPAaBHbIN CTATyC M0 CPaB-
HEHUIO C 3aKOHHBIMHU [JIeTbMH, POJMBLIMMUCA B 6pake. B To BpeMsi BHeGpauHble AETH 4acTo
OKa3blBaJIMChb Ha Neprudepru 001ecTBa U CTAJKUBAJIUCh C Pa3JIMYHbIMU GOpMaMM AHUCKPHU-
MUHalLMU. BHeOpayHble 1eTH He UMeJU ONpe/ieJIeHHOTO YeTKO MPOMMCAaHHOrO CTaTyca B 3a-
KOHe, a IpaBa U 00513aHHOCTH TaKHUX JieTel 3a4acTyl0 OlNpesessJiCh CUTyalluel u ycMoTpe-
HHUeM ob6liecTBa. PoguBiivecs BHe 6paka [eTH 4acTo JIMIIAJIWCh IpaBa Ha HacjeJ0BaHUE U
MMYIIeCTBO, KOTOpOe MePexXoAnJI0 0 3aKOHY KPOBHBIM HacjeAHMKaM. C npuHsaTueM Jlekpe-
Ta «0 rpaxJaHCcKoOM Opake, 0 IeTSX U O BeJleHUH KHUT aKTOB cocTossHUsA» B CoBeTckout Poc-
cuu B 1917 rofy ycTaHaBJIMBaJIOCh PaBEHCTBO Iepe/i 3aKOHOM BCeX JeTel, He3aBUCUMO OT
MX TPOUCXOX/EHMs, 9YTO OTHBIHE YTBEP>KAaj10 NMPUHIUI IePCOHOJUCTCKUX? OTHOUIEHUH B
ceMbe.

HekoTopble U3 K/IOYEBbIX U3MEHEHUH B IIpaBaxX BHEOPAUHbIX JeTel 1Mocjie NPUHATUSA
yKa3aHHoOro /lekpeTa BK/IOYaJiU B ce6s1 TaKWe MYHKTHI KaK:

1. [IpaBo Ha HacsiefoBaHUe: BHeOpayHble leTH NIPUPAaBHUBAIMCh K 3aKOHHBIM /I€TSIM B
npaBe HacJeZ,0BaHUS UMYILeCTBA 0 HAC/leCTBY B COOTBETCTBUH C 3aKOHO/1ATE/IbCTBOM.

2. [IpaBo Ha peructpauuio akta poxaeHus: [losBieHue BHEOpauHOro pebeHKa Tenepb
JIOJDKHO ObLJIO OBITh 3apeTMCTPHUPOBAHO B COOTBETCTBYIOLIMX OpraHax, YTO O3HayaJo MpHU-
3HaHMe ero CylleCTBOBAaHHA U PaB Ha 0pHUILUaIbHOE ONpe/e/eHrue JUYHOCTH .

3. OTMeHa auckpuMuHauuu: JlekpeT npecsiefjoBaj Ljesib YCTpaHEeHUs1 CTUTMaTU3aluU
M IMCKPUMMHUHALMU BHEOPAYHBIX JleTel, IpU3HaBas UX PaBEHCTBO Nlepe/] 3aKOHOM.

4. 3amuTa npaB pebeHka: /lekpeT 3aKpenuJ BaxKHble HOPMbI O 3alllUTe NpaB U UHTe-
pecoB Bcex eTel, BKIYasi BHeOpayHbIX, TAKHWE KakK 3a60Ta 0 3/J0pPOBbE U 6JIar0ON0JIyYrH.

Eme ogHUM M3MeHeHUEM, 3aTPOHYTHIM B TeKcTe /lekpeTa, CTa/lo BBeJleHUe ompeje-
JIEHHBIX 3alPeTOB Ha 0popMJieHUe OpaKa AJisl ONpeeseHHbIX I'PYI JIKI], 10 TeM WX UHbIM
npyuyrHaM. [lepBbIM orpaHU4YeHUEM CTasl BO3PACTHOM 1ieH3. 3asiBJIeHHUS O KeJIaHUU BCTYIUTh
B OpakK He MPUHUMAJIUCh OT JIML, MY>KCKOTO I0J1a paHee 18 JieT, a >keHCKOro —16 JieT OT pox-
JleHusi. B 3akaBkasbe ke Ty3eMHble KUTeJW MOIJIU BCTyNaTb B OpaK MO AOCTUKEHUU KEeHU-
xoM 16 nieT, a HeBecTo# 13 JieT, 0 4eM HaM roBopuT cT.2 JlekpeTa®. B Heli ke FOBOPUTCA U 0

1 Pyapik O. M. UHCTUTYT 6Gpaka o poccuicKoMy 3aKkoHoaTesbCTBY 1917-1922 rogoB // l0puaudeckas
Hayka u npakTuka: BectHuk Hmxeropojckoit akagemuu MB/| Poccuu. 2010. Ne 2(13). C. 49-53.

2 XamuueBa M. M. [lepcoHanun3M Kak HanpaBseHHe ¢UI0COPCKON MbICAU MepBol mosoBUHbI XX B. //
Hayka u coBpemeHHOCTb - 2017: cOGopHMK MaTepuasoB L MexAyHapoZHOH HayYHO-NPAKTUIECKOH
koH¢bepeHnuu, HoBocubupck, 20 sauBapsa - 17 2017 roma. - HoBocubupck: OO6IecTBO ¢ OrpaHUYeHHOU
OTBETCTBEHHOCTHIO "LleHTp pa3BuTHA Hay4HOTO coTpyAHMYecTBa", 2017. C. 121-125.

3 Tam xe. C. 50

4 Jlexpet BLIUK CHK ot 18.12.1917 r. «O rpaxkAaHCcKoM Opake, 0 AETSAX U O BeJJeHUU KHUT aKTOB
cocrosinus» // Jlekpetbl CoBeTcko#t Biaactu. Tom 1. 25 okTsa6psa 1917 r. -16 maprta 1918 r.M.: 'oc. usgaTt-Bo
MOJIMTUYECKOH tuTepatypshl, 1957.



TOM, YTO 3asIBJI€HHUS O >KeJIaHUU BCTYIUTb B OpaKk He NPUHUMAIOTCA OT POLCTBEHHUKOB IO
NpSAMOU JINHWH, TIOJTHOPOJAHBIX U He MOJIHOPOAHBIX OpaTheB U CecTep, — IpU4eM HaJIM4YHOCTh
pPO/CTBA NPU3HAETCA TaKXKe MeX/ly BHEOpayHbIM pe6GeHKOM U ero MOTOMCTBOM C OJJHOU CTO-
POHBI U €ro OTLOM U ero poACTBEHHUKAMU — C ]pyroy; TakKe Opak He MOT ObITb 3aK/I04YeH
MeX/y FpakJJaHaMHU y»Ke COCTOSALIMX B OpaKe U OT JIML, IPU3HAHHBIX YMaJIMIIEHHbIMHU.

[TogBOAS UTOT MOXKHO CKa3aTkb, 4YTO JlekpeT «O rpaxkJjaHCKoM OGpake, o IETSX U O Beje-
HUY KHUT aKTOB COCTOSIHUSI» MMeJl PAJ, BaXKHbIX LjeJled U 3a/a4, OpUeHTUPOBAaHHbIX Ha pe-
lIeHWe aKTyaJbHbIX Ip0o6JieM B chepe GpauyHbIX U CEMENHbBIX OTHOIIEHUH, a TaKXe MpaB Je-
Tel. OH ObLI HampaBJ/IeH Ha NpeosoJieHHe CTEPEOTUIIOB U AUCKPUMHHALUU B CEMENHBIX U
OpayHbIX OTHOLIEHUSAX, OTMEHsISI HEKOTOpble yCTapeBlIvMe 00bIl4au U MpeJNucaHusl, KOTOpble
NpOTUBOpeYaT NPHUHIMIIAM PAaBEHCTBA U NIpaB YeJI0BEeKa, a TaKXKe HeMaJIOBaXKHOM ero 3aja-
yel ObLJIO yKpelJieHWe UHCTUTYTa CeMbH KaK 6a30BOM sYyelKM 00l11ecTBa, obecrieuynuBas ee
YCTOMYUBOCTb U 6J1aronoJjiyyre yepes yCTaHOBJI€EHME YETKUX IPaBOBbIX HOPM U NPHUHIUIIOB
CeMeNHbIX OTHOILIEHUMU.

CrenyrouyM JOKYMEHTOM, KOTOPBIM MOJIyYMJIM COBETCKMe TpaxkaHe 19 pekabps
1917 ropa B COOTBETCTBUU C U3JaHHBIM BCEPOCCUUCKUM LeHTPAJbHBIM HCIIOJHUTEJNbHBIM
KOMHMTETOM U COBETOM HapOJHBIX KOMMccapoB cTas JlekpeT o «PacTopxenun 6paka»’ koto-
pbIi TaKKe COOTBETCTBOBAJ WJAE0JIOTMM KOMMYHMUCTHUYECKOTO CTPOSl, KOTOPBIA CTaBWUJ B
[leHTpe BHUMaHHUs CBOOOJY M PaBEHCTBO JIMYHOCTH, BKJIIOYAsl IPaBO Ha CBOOO/HBINA BbIOOP
CEMEeWHOro0 NapTHepa U pellleHUe 0CTaTbCsA UK YUTHU U3 Opaka U B TOM YHCIIE.

JlekpeT ycTaHaB/IMBaJl HOPMBbI 110 3aliyTe NPaB U UHTEPECOB CYNPYroB B cy4yae pac-
TOp>KeHUs Opaka, BKJII04as MpaBuJja O paszelie UMYIIEeCTBa, OeKe HaJ, AeTbMUA U GUHAHCO-
BOU MOAJEepKe, 0 yeM HaM roBopAT 8 u 9 cratbhu /lekpeTa. B yacTHOCTH, eciu corJalieHue
CylnpyroB JOCTUTHYTO, TO Cy/bsl OJHOBPEMEHHO C NNOCTAaHOBJIEHUEM O PACTOPKEHUM Opaka
omnpefesisieT B HEM MeCTO NPOXXUBAaHUs HECOBEpILIEHHOJIETHEr0 pebeHKa, KTO U3 Cylnpyros
HeceT 6peMs aJIMMEHTHBIX 00513aTeJIbCTB, a TaKXKe pa3Mep BbIIJIATE CyNpyTe Ha ee MPOoNuUTa-
HMe U cojiep>kaHMe (eciM 3To 06yCI0BIeHO corsamenyueM cynpyros) (cT.8)2 B cayuyae, eciu
corJialleHhe MeXJy CyNpyraMu OTCYTCTBYET, TO BONPOCHI O COJlep:KaHUU KeHbl B BULY ee
HeCIOCOOHOCTH K TPYAY JIM60 HeJJOCTaTOYHOCTU CPeJCTB, MeCTa MPOXKMBAaHUs HECOBEpILEH-
HOJIETHEro pebeHKa peulalTcs 00IeUCKOBbIM MopsAAkoM. OfHAKoO, CyAbsl 10 pa3pelleHus
3THX BONPOCOB B 0OLIeMCKOBOM NOpPsi/iKe, BDEMEHHO OMpeJesieT CyAb0Oy AeTel U cofepka-
HMe eHbl U pebeHka (cT. 9)3

C MmoMeHTa npuHATHSA JlekpeTa 0 pacTop>keHUM 6paka 1917 r. Bce Aesia Kacarolyecs
NpHU3HaHUsI OpaKOB HE3aKOHHbIMM MJHU HeJeUCTBUTEJNbHbIMU OblJIM BBEepEHbl BeJ€HUIO
MEeCTHOT'0 Cy/a, YTO JIeCTBUTEJNbHO MOMOIJIO PELIUTh PAJ BaXKHBIX NMP0OOJieM, KOTOPbIE He
CII0cO6CTBOBA/IM NPaBUJILHOMY Pa3BUTHMIO MHCTUTyTa Gpaka B mpouuiom®. B mepByro oue-
pelib, B CBS3U C 9TUM NPOMU30ILJIA LeHTpaau3alus cyZe6Horo npouecca B paMKax JesiTesb-
HOCTHU CYJI0B 001lel opucaukuuu: I[lepesava fesn o pacTopkeHUH Opaka MeCTHBIM CyZaMm
MI03BOJISIJIO YCKOPUTb MPOLEAYPY U AaTh BO3MOXXHOCTb 60Jiee olepaTUBHO pa3peliaTbh KOH-
GAMKTBL MeXy cynpyramMu 6e3 Heo6X0AMMOCTH 06pallaThCcsl B LeHTpaJibHble WJIM BbILIe-
CTOoslIMe UHCTAaHUUU. Takke HeMaJIOBaXKHbIM IJIIOCOM ObLJIO TO, YTO MECTHbIE Cy/bl OBLIU
6oJiee 6JIM3KHU K peasibHbIM 06CTOSITE/ILCTBAM U 0COOEHHOCTSAM KOHKPETHBIX CeMeH, YTO M03-
BOJISIJIO UM IPUHUMAThb pelleHHUs], yYUThIBaloUiye ciequUuKy CUTyallud U UHTEPEChI CTOPOH.

Eute oaHol BaxkHOU pyHKuMel [lekpeTta «O pacTopkeHHUU Gpaka» CTalo TO, UYTO OH B
3HAUUTEJbHON CTeleHU 06Jieryu/ MpoLecc pa3Boja MeXAy CynpyramMu IO CPaBHEHHUIO C
npeAblAyLUIMMY 3aKOHO/JATeJlbCTBaMU. B nmepBylo ouepesib OH yCTaHOBUJ NMPOLEAYPbI, KOTO-

1 Jexpet BIUUK u CHK «O pacrtopskenuu 6paka» oT 16(29) nekabpst 1917 r.// Jlekpetbl CoBeTCKOH
BaacTu. Tom L. 25 okTa6psa 1917 r. -16 mapTta 1918 r. - M.: ['oc. U3/1aT-BO NOJUTHUYECKOH IUTepaTyphl, 1957.

2 TaM xe.

3 Tam xe.

4 Tam xe.
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pble MO3BOJISAJIM CYNpyraM pa3BeCTUCh 06e3 HeOOXOAMMOCTU [JOJTUX U CJA0XKHBIX CyJeOHBbIX

pa3bupaTesbCTB. ITO BKJIOYAIO MPOCTYI0 GOpMy 3asBJIEHUS O pa3Bo/ie, a TaKxKe OoJsiee ruo-

Kyl npoueaypy obopm/ieHUsl pa3Bo/a, TaK XKe CAeJiaB JaHHbIM mpolecc 6oJiee AOCTYMHBIM

JU1d rpaxkJaH. A eile /lekpeT cTapajics yUYMTBhIBaTb UHTepeCchbl 00erX CTOPOH U 00ecrneyrnBaTh

3allUTy MpaB U UHTEPECOB KaK CYNPYTroB, TaK U ZileTel, ec/Id OHU eCTh B Opake. ITO Croco6-

CTBOBaJIO 60Jiee MUPHOMY U CIIpaBe/IIMBOMY MPOLeCCy pa3Boja
16 cenTs6ps 1918 roga 6611 npuHAT Kogekc 3akoHOB PCDCP «06 akTax rpak/laHCKO-

ro COCTOSIHUSA, OpayHOM, CEMEMHOM M ONeKyHCKOM mpaBe 1918 r.» (Takke U3BECTHBIM KakK

«CemenHbIN Kogekc 1918 roga») KOTOpbIM CTa/l OJJHUM U3 MEPBbIX 3aKOHOJATE/bHbBIX aKTOB

COBETCKOIr'0 MPaBUTEJIbCTBA, HAllpaBJIeHHbIX HAa YCTaHOBJIEHWE HOBBIX HOPM U NPUHIUIIOB B

cpepe ceMeWHBIX U TPAXKJAaHCKUX OTHOIEHUH, JONOJHAILUEN npeabiayre /lekpeThl U pac-

KpbIBasl UX NOHATHSA B IOJIHOM 06'beMe. C IPUHATHEM KOJleKCa OKOHYATEeJbHO YCTAHOBUJIOCH

paBeHCTBO cynpyroB. OH YyCTaHOBUJI PaBEHCTBO NAapTHEPOB B Opake, OTMEHsSIS NpPeEXHUE 3a-

KOHbI, OCHOBAaHHbI€ Ha HEPABEHCTBE MEX/AY MY>XYMHOHW U KEHUIUHOU B CEMEWHBIX OTHOIIe-

Husax. Takxke Kojekc yctaHaBiuBas 60Jiee aKTUBHOE y4acTHe rOCyZapcTBa B 3allluTe UHTe-

pecoB JleTel, B ciy4asix, Korja poAuTead He MOTJIM UJIU He KeJlaJid 00eCleyuThb JOCTOMHbIE

YyCI0BUSA JJIS1 UX BOCIUTAHUS U IOMHUMO 3TOTO CAepKaJs 60jiee 0OIIMpPHBIE U CTPOTYME HOPMBbI

0 IpoLeAypax JHUIIeHUs1 POAUTeNbCKUX MPaB B Cy4dae, eCJIU POAUTENN ObLJIU IPU3HAHBI He-

CIIOCOOHBIMH WJIM He BbINOJIHSAJIMA CBOU 006S3aHHOCTH MO BOCIMUTAHUIO U YXOAY 3a AETbMU.

ITu npoueAypbl OblIM 60Jiee CTPOTUMU U MOTJIM BKJIIOYATh B cebs 6o0Jiee JeTaJlbHOE paccie-

JlOBaHHE 0OCTOSATE/ILCTB Jiejla U IPUBECTU K HAaKa3aHUIO B C/Iy4yae HapylleHUs MpaB JIeTeu.
Emie 6osbiie ¢ npunatueM Kogekca ob6sierdyunsics mpouecc pacTopKeHusl Opaka, Te-

nepb Cynpyryd MOIJIA JIMYHO He NPUCYTCTBOBATh Ha 3ace/laHUU Cy/ia, OTIPaBUB BMeCTO cebs

CBOMX NOBEPEHHBIX, a MECTHbIN Cy/ibsl €JUHOJIMYHO BBIHOCUJI IOCTAHOBJIEHHWE O Pa3BOJe U

IpUHUMaJ pellieHre B OTHOIIEHUHU Jla/IbHeN el CyibObl leTel, UX BpEMEHHOM COZlep>KaHUH,

a TaK)Ke COJlePKaHHI0 XKeHbl, eC/IM Ha TO GbLIM BeCKUe OCHOBAaHUSA .

ITH M3MeHeHHUsl OTpPaKaJii HOBble MPUHIMIBI U LIEHHOCTHU COBETCKOr0 OOIIEeCTRBa,
HalpaBJIeHHbIe Ha yCTAaHOBJIEHUE PABEHCTBA U CIPAaBEAJIMBOCTH B CEMEMHBIX OTHOLLIEHUSIX U
ynopsijoueHye npouesyp peructpanydu 6padyHoro u cemeiiHoro cratyca. Kogekc 1918 roaa
II0JIOXKUJI HayaJ10 HOBOU cUCTeMe ceMenHoro npasa B CoBeTckou Poccuu.

[logBoAss UTOT MOXKHO 0003HAYUTh OCHOBHbIE JIOCTHXKEHUS B Pa3BUTUU UHCTUTYTOB
O6paka 4 ceMbu Ha MOMeHT okoH4YaHUsA 1921 roga B CoBeTckout Poccuu:

1. YcTaHOBJIeHHEe paBeHCTBA CyNpyroB: HOpPMAaTHBHbBIE NIPAaBOBble aKThl aKLeHTUPOBaIU
PaBEHCTBO MeXJy MY>KUMHOW W KEHIIMHOW B Opake, OTMeHss IMpeXXHUEe MpPaBOBbIe
HOPMbI, OCHOBaHHbI€ Ha HEPABEHCTBE CyNpPyroB. JTO BKJKYaJI0 NPaBO KEHUIWHbI Ha
TPY/J U y4aCTHe B CEMENHbBIX U 00111eCTBEHHBIX Jje/1aX.

2. [IpyHATHEe NpPUHIMIA CEMbU KaK TOCYJapCTBEHHO-OOIECTBEHHOTO YYpEeXAeHUS:
HOpMaTHBHble TMpPaBOBble aKThl MpPU3HABaJM CEMbH KaK TIOCyJapCTBEHHO-
00111eCTBEHHOE YYpex/eHHe, OTBO/is CeEMbe BaXKHOE MeCTO B 00leCTBe U NpeoCTaB-
Jisis TOCYApCTBY OMpeJie/ieHHble MOJHOMOYUSI B chepe peryjMpoBaHUs CeMeHHbIX
OTHOLLIEHUH.

3. YnpoieHye npoueaypbl pa3Bojia: HOpMaTHBHbIE TPABOBbIE€ aKThl YIIPOCTHUJIM NpoIie-
Jlypbl pa3Bo/ia, OTMeHss TpebOBaHUeE J0Ka3aTeJlbCTBa BUHbI OJJHOTO M3 CyINpPyroB U
npel0CTaB/iAsd BO3MOXHOCTbL PaCcTOPKEHHUS 6paKa 0 COrJallleHHI0 CTOPOH?,

4, BBesieHHe rpakJJaHCKOTO Opaka U CBOOOJHOTo Opaka: Oblja BBeJleHa BO3MOXXHOCTh
3aK/JI0YEHUs] IpakJJaHCKOro Opaka, 6e3 Heo6XOJUMOCTU LIEPKOBHOM ILiepeMOHMH, a

1 Pyabik O. Y. UHCTUTYT Gpaka o poccUiCcKoMy 3akoHOAATeNbCTBY 1917-1922 ronoB // Opugudeckas
Hayka ¥ npakTuka: BectHuk Hmxeropogckoit akagemuu MB/] Poccun. 2010. Ne 2(13). C. 49-53.

2 Andeposa U. B. "KeHckuit Bonpoc” B Teopuu U NMpaKTHUKe GoJibllieBU3Ma. — BpsHck: U3aaTebcTBO
"Kypcus", 2011. - 352 c. - ISBN 978-5-89592-127-2.
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TaK)Ke MOHSAATHE CBOOOJHOr0 6paka, rje Cynpyru MoryT NpoXXHBaTb BMecTe 6e3 odu-

[IMaJIbHOT0 3aKJ/II04eHUs Opaka.
5. YcTaHOBJIEHHE HOBOM CUCTEMBI PETUCTPALlMUA aKTOB FPaXKAaHCKOTIO COCTOSIHUSA: HOP-

MaTUBHbIe IIPAaBOBbIe aKThl YCTAHOBUJIU 6oJiee COBpeMeHHble NpoleAyphbl perucrpa-

IIMY1 GpAaYHbIX U CEMEMHBIX CTATYCOB, a TAKXKE BEJIeHUS JOKYMEHTALUH O JIeTSX U Olle-

Ke.

3THU U3MeHEeHUs1 OTPAa3U/IM CTpeMJIEHHEe COBETCKOTO 06LIecTBa K pacClIUPeHUI0 Irpax-
JJAHCKHUX MPaB ¥ CBOOO/I, a TaKKe K U3MEHEHHUI0 TPAJAUIMOHHBIX MPE/CTABJIEHUN 0 OPaYHbIX
U ceMelHbIX oTHOoUleHUsX. [[peo6pa3zoBaHud, npousole/uve B chepe ceMbU U O6paka B Ile-
puoj, coBeTCckol Poccuu, MOXXHO OLlEHUTb MOJIOXKUTEJBHO C TOYKU 3pEHUs YCTAaHOBJIEHUS
IPUHIMIIOB PaBEHCTBA, CBO6O/bI BbIOOpA U IPaXkJAaHCKUX NMpaB B 3TUX chepax. OHU conelt-
CTBOBAJ/IM YCTAaHOBJIEHHIO COBPEMEHHBIX U IPOrPECCUBHBIX HOPM U IPUHIUIIOB, CIOCOGCTBYS
dbopmupoBaHUIO 6oJiee JEMOKPATUYECKOTO U CBETCKOI'O O61[eCTBA.

YPE3BBIYAMHOE MPABOCY/IUE B TEPHO/ CTAHOBJIEHUA U
YIIPOYEHUSA COBETCKOM BJIACTH (1917- 1922 IT.)

JI. A. Bapnemsin, M. B. 3atiyes

cmydenmvl FOpuduyeckozo uHcmumyma

Kemeposckozo eocydapcmeenHozo yHusepcumema, 2. Kemeposo.
HayuHblil pykogodumesbw: K.10.H., doyeHum A. B. [aspusiosa.

[Ipouecc popMupoBaHus peBOJIIOIIMOHHOU TOCYAApCTBEHHOCTH BCerja CBsI3aH C CO-
3/JaHMeM HOBBIX T'OCyapCTBEHHbBIX OpraHoB. Ocob6eHHO 3¢ PeKTUBHO [JOIKHbI paboTaTb Op-
raHbl 60pbObI C KOHTPPEBOJIIOLUEHN, [1/11 0O6ecrieueHUs] HETOKO0JIEOMMOCTHU PEBOJIIOLIMOHHOTO
nopsiika. B aTUX TseJsIbIX UCTOPHUUYECKUX peashsiX 3aKOHOMEPHOCThIO CTajl TOT (aKT, YTO
peBOJIIOLIMOHHASA BJIAaCTb BO BCEX CJAydasX NpUHHUMaJa 0OJUK AUKTATypbl. OTpakeHUeM JlaH-
HOI'O acmneKTa B 006/1aCTH CTaHOBJIEHHUS PEBOJIIOLIMOHHOIO MpaBa KakK pa3 U CTaJlu PeBOJIIOLU-
OHHble TPUOYHaJIbl, KOTOpbIe ObIIM MPHU3BaHbl B CBOEH NPAKTUYECKOM J1esITeJIbHOCTHU peau-
30BaTh NPHUHLUIIbI PEBOJIIOLIMOHHOMN ClpaBeJ/IMBOCTU. PeBoslolMOHHbIE TpUOyHasbl (peB-
TpUOyHasbl) yTBepxkAanuch JlekpetoM o cyae N2 1 ot 24 Hosi6psa 1917 rosa, Ha OCHOBaHUU
KOTOPOTO CO3/laBa/iMCh paboyrve U KpeCTbsIHCKUE PEBOJIILMOHHbIE TPUOYHa/bl B COCTaBe
OJHOTO TpejceaaTesis U LIECTU OuYepeAHbIX 3aceaaTesield, U36UpaeMblX I'yYOEpPHCKUMU U TO-
pOACKUMU cOoBeTaMU. X OCHOBHBIMHU 3ajlayaMu CTajJu 60pbba «C KOHTPPEBOJOLUOHHBIMU
CUJIaMH, Mapo/lepCTBOM, XULIeHUAMHU, CaboTaKeM U MPOUYUMHU 3JI0YNIOTPEOIEeHUSIMU TOPTOB-
11eB, IPOMBILLIEHHUKOB, YAHOBHUKOB M MIPOYMUX UL,

3ajjaueil peBTpUOYHA/IOB CTaJI0 3aKpellJleHMe 3aBOEBaHUsl MPOJIETAPCKOM pPeBOJIIO-
LIMM, IyTeM NPUJAHHUA HOBOMY rOCyZlapCTBEHHOMY alnapaTy AUKTATyphl poJieTapyaTa xa-
pakTepa HUJe0JIOTUYeCKU OOOCHOBAaHHOW MOJIUTUYECKOW KOHCTPYKUUU. [/ AOCTUKEHUS
3TOTr0 HY>KHO ObLJIO YHUYTOXXHUTb HE TOJIbKO BCe CyllleCTBOBABLIME JI0 3TOr0 OpraHbl rocyAap-
CTBEHHOM BJIaCTH, HO U CTUXUHHO BO3HUKaBIINE IrOCy/lapCTBEHHbIe 00pa30BaHUsl, HAIpUMep,
pervoHajibHble TPYA0Bble KOMMYHbI, peClyOJIMKA U MPOCTO TEPPUTOPHH, XKeJlaBlIUe ObITh
CaMOCTOATENbHBIMHU FOCyJapCTBaMH 2,

[lepeyenb fes, paccMaTpuBaeMbIX peBTpHUOyHa/laMUy, ObLI ONpejiesieH B MHCTPYKLIUU
HapkomMmiocTta oT 19 nekabps 1917 roja, corsiacHo cT. 1 kotoporo PeBositoninoHHoMy Tpuoby-
HaJly MoJiJIexarT JieJia o JIMLax:

1 lekpeT o cyfe Ne 1 22 Hos6ps (5 aekabpsi) 1917 r.// lekpeTtst CoBeTckoi BJacTu. T.I. M., ['oc.u3z-Bo
MOJIUT.IUTEepaTyphl, 1957.

2 3axapueHko ['. B. PeBosrorjrioHHbIe TPUOYHAJIbI U UX POJIb B CTAHOBJIEHUHU FOCYapCTBEHHO-TIPAaBOBOM
CUCTEeMBI COBETCKOI0 rocyziapcrsa // Opuandeckuit pakt. 2019. Ne 45. C. 24-30.
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«a) coBepIIAIIMNX MyOJUYHbIe JeWCTBUS, HallpaBJeHHbIe IPOTUB YCTAHOBJIEHUS HO-
BOW paboye-KpeCcTbAHCKOU BJIACTH, €CTECTBEHHO NPOTUBOJAEHUCTBYIOLHE €l U NpensaTCTBY-
I0Lie YCTAHOBJIEHUIO HOBOTO PEXUMa;

0) coBeplIAOIIUX JesHHUdA, 3aTPYAHAOINEe NMPaBUJIbHYI0 PaboTy HOBBIX COBETCKHUX
yupexJeHun U NpeJIpUsaTHN, UCTIOIb3ys CBOE CayKebOHOe NoJsioxkeHHe (caboTax, COKpbITHE
WJI YHUUYTOXKEeHHe JJOKYMEHTOB MJIM UMYILleCTBa U T. I1.);

B) COBEpLIANILUX JeWCTBHUS, HapyLIAKIIUX YCTAHOBJEHHbIM NOPAAOK NIPOU3BO/CTBA
npeAMETOB MacCOBOTO MOTpebeHUs 6€3 0c060i Ha TO 0CO60M HEOOXOIUMOCTH;

I') COBepLIAMIIUX JeHCTBUA, NPOBOLUPYOIHE AePULUT TOBAPOB WUJIM IOBBILIEHUSA
LleH Ha HUX (CKYIIKa, [10pYa, YHUYTOXKEeHHe TOBApOB MacCOBOI0 NOTpeb/IeH s );

Jl) coBepUIAIOIUX JeNCTBUS, Hapyllallliue peBOJIOLMOHHYI0 3aKOHHOCTbD, T.e. HECO-
O/10/jleHMe WJIM HaMepeHHOe WIHOPHPOBAaHME HOPMAaTUBHBIX INPAaBOBBLIX aKTOB paboye-
KpecTbsAHCKOTO [IpaBUTeNbCTBA B Lie/IIX JUCKPeAMTALlMM HOBOU BJacTU» 1.

Ocobass noACyJHOCTh PEBOJIIOLIMOHHBIX TPUOyHa/OB OOYCJOBJIMBasa U ClelupuKy
Mep HaKasaHHWf, IpeJyCMOTPEHHBIX 32 HUX. YCJOBHO CUCTeMa HaKa3aHUA NoJpasjefaeTcs
Ha JiBe rpynnbl npuMeHsieMblx Mep. [lepBas rpynmna npejcraBjieHa TpaJULMOHHbBIMU HaKa-
3aHUSAMU: JleHeXKHble WTpadml, JUlleHHe cBO60Abl, KOHPHUCKALUA UMYyLlecTBa BUHOBHOTO,
KOTOpasi MorJa ObITh Kak 00lias, Tak M YaCTUYHas, NPUCYXJeHHe K 00lLiecTBeHHbIM pabo-
taM. K gpyroii rpynne - cnenuduyecKkuM HaKa3aHUSM, TaK CKa3aTb [0 3aKOHAM PEBOJIIOLU-
OHHOI'0 BpEMeHH, OTHEeCeM: yJiaJleHHe U3 CTOJIMYHBIX UJIM UHBIX MECTHOCTEH JIMOO0 BbICBIIKA
3a npepesbl Poccuiickoi Pecniy6siviky, T.e. BocIpeleHre NPOXXUBAaTh HA KOHKPETHOU Teppu-
TOPHH, a TaKXKe N030psAlLMe U Nopaxkallhe B IpaBax HaKa3aHUA, K KOTOPbIM OTHeceM 00-
IleCTBEHHOEe NOpHULIaHHWe, 00'bsIBJIeHMe BHHOBHOIO BparoM Hapo/a, JIMIIEHWe BUHOBHOIO
BCeX WJIM HEKOTOPBIX NMOJUTHYECKUX IPaB, O4eHb CUJIbHO HAallOMHUHAWIee JOPEeBOJIIOLNOH-
HOe JIMLIeHHe BCeX UM OCOOEHHBIX IPaB COCTOSHUE.

OTMeTuM, YTO CMepTHas Ka3Hb JAaHHOW HMHCTPYKIMel He NpejycMaTpuBaJach, MO-
CKOJIbKY elle 25 okTa6ps (7 Hos6ps) 1917 roaa Ha Il BcepoccuiickoM cbe3e CoBeToB pabo-
YUX U COJIJATCKUX JlelyTaTOB OHa Oblila oTMeHeHa. OlHAKO, peBOJIIOLIMOHHOE CO3HAHUE, BbI-
CTynarwlie B KayeCcTBe MPUOPUTETHOrO UCTOYHHUKA NpaBa B JaHHbIM NepUOJ, CIOCOOGCTBO-
BaJIO ee BOCCTAaHOBJIEHUIO. Tak, BlepBble CMepTHas Ka3Hb B IaHHBIM [lepuo/, 6bl1a IpUMeHe-
Ha 21 utoHA 1918 rosa peBositoMoHHBIM TpubyHasioM BLIUK k 6b1BIIEMY Hauya/IbHUKY MOP-
cKkux cuJ bantuiickoro ¢guiota KOHTp-afMupany Anekceto MuxanoBuuy lllactHomy. CHOBa
oHa 6bL1a BBegieHa [loctanoBienueM CHK PCDCP ot 5 cents16ps 1918 roga, nytem pacctpe-
Jla IPpUMeHAJIach K JIMIaM, IPUKOCHOBEHHBIM K 6GeslorBap/ieiCKUM OpraHU3alUsM, 3aroBo-
paM U MATeXaM, YTO J0OCTAaTOYHO UIMPOKO TPAKTOBa/JOCh. PeBTpUOYHa1 BHIHOCUJI MPUTOBO-
pBbl, pyKOBO/JCTBYACh «UCKJIOUYUTEJBHO OLLlEHKOW 06CTOATEJIbCTB Jlejla U MHTepecaMu npoJie-
TapCKOM PEBOJIIOLIMM», KOTOPbIe He NOAJIeXa/ N 00:Ka/I0BAaHUIO B ane IILMOHHOM Nops/Ke 2.

Taxxe peBOJIIOIIMOHHBIE TPUOYHAJIbl BBINOJHAINA QYHKLUM 00IKX cynoB. [loaTomy
JIJIs1 TOTO, YTOObI BEPHYTh UM NepBOHauYa/ibHble cCBOM QyHKIMU 4 Masg 1918 roza 6611 BbiNy-
mweH /Jlekpet CHK o peBo/itoLjMOHHBIX TpUOYHaIaX. B 3TOM JleKpeTe roBOpUTCS CleAyIOLee:

«1) o mepespavye peBTpUOYHa/aM JeJl, CBI3aHHBIX C NOrPOMaMH, B3STOYHUYECTBOM,
NO/JI0TaMU, HeMpPaBOMEPHBbIM HCMNOJb30BaHUEM COBETCKUX JJOKYMEHTOB, XyJMTaHCTBOM U
IIMHUOHAXEM.

2) 0 nepejiaue BCeX /el 0011eyroJI0BHOT0 XapaKTepa Cy/iaM 0011el IOPUCIUKI U H.

1 MakcumoB II.B. T'iaBa 2. 3aKOHOJaTe/JbHOE pPeryJHpOBaHHE OCHOBHBIX HANpaBJIEHUH MOJUTHKU
COBETCKOTO rocyiapcTBa B chepe 60pb6bI ¢ 6aHANTH3MOM // Bopbb6a ¢ 6aHJUTU3MOM B COBETCKOM T'OCyZapCTBE
JIOBOEHHOT'0 TepHo/ia: 3aKOHOJATeJbHOE peryJupoBaHHe M MPaBOOXpaHUTeNbHasA AesATeJlbHOCTh. — M.: AHO
«Hay4Ho-ucce0BaTe IbCKUNA HHCTUTYT UCTOPUHY, SKOHOMUKH U TpaBa», 2017. - C. 75-151.

2 CMmepTHas KasHb B TOJibl PEBOJIIOLMH, TPAXKJAHCKOM BOWHBI U B rojbl npasyeHus CranuHa //
CMepTHasd Ka3Hb B TroJibl PEBOJIOLUH, TPAXJAaHCKOW BOMHBI M B roAnl npasieHus CrainHa — ['pynna
WHULMALUU pedepeHsiyMa 3a OTMEHY MOPATOPUSI HA CMEPTHYIO Ka3Hb B YaCTH 0COG0 OMACHBIX MPECTYILJIEHUH.
(YecTHbiit manay) — NewsLand
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3) 06 yupex/ieHUM NIpU peBTpUOyHasaxX CJ1eICTBEHHON KOMUCCUH, KOJIJIETMU, U36upa-
eMbIX MECTHBIMHM COBETAaMH OOBUHHTeEJIEM B COCTaBe He MeHee Tpex JIML, KOTopble u3bupa-
I0TCS1 MECTHBIMU HeNOCPeICTBEHHO WJIM M0 Npe/iCTaBJeHNI0 peBTpUubyHasia uau HapogHoro
KOMHCCapHaTa ICTULUU.

4) o 3aKpelJieHUU 00S3aHHOCTEN KOJIJIerMU OOBUHMUTEJIeH: 06 UX y4acTUU B CJef-
CTBEHHOMW KOMMCCHH, O Jladye 3aKJI4YeHHUs CJIeJCTBEeHHOM KOMUCCUH I10 BOIIPOCAaM O MOJLCYA-
HOCTH JieJl ¥ NIOJIHOTe MPOU3Be,eHHOI 0 CJIe[CTBUS; O NPeJJIOKeHUAX CJ1e[JCTBEHHON KOMHUC-
CUH BO30YX/JaTh OOBMHEHHE NPOTHUB OJHOT0 UJIW HECKOJIbKUX JIUL 10 IPeCTYIJIeHUSAM, NOJ-
CYyZHbIM peBTpHUOYyHasaM, 0 GOpMYyJIMPOBAHUU OOBUHUTEJbHOIO 3aK/I0YEHHUS, O IyOJUIHOM
06BUHEHHM 10 BCEM JleJ1aM B Cy/leOHbIX 3ace/JaHUsAX PeBTpUOyHana»’,

[locnepyrwomue u3aMeHeHUs B CUCTEME PEBOJIIOIMOHHBIX TPUOYHA/I0OB IPOU30LIIN 10-
cJie CO3/1aHUsA UX LIeHTPaJIbHbIX OPraHoB, KAKOBBIM B coOoTBeTCTBUH C [ekpeTom BIUUK oT 29
Mas 1918 r. craHoBuTCcA PeBositonuoHHbIM TpubyHan npu BIUK, koTopoMy BMeHeHO pac-
CMOTpEeHHEe BaXKHEUIIUX Jiesl B IOpsJiKe U3bATHUSA UX U3 NOJCYJHOCTU MeCTHbIX pEBTPUOYHa-
JioB. [lo aHa/ioruu ¢ MecTHbIMHU peBTpUbyHasamMu npu PeBTpubyHasne npu BIUUK co3paeTcsa
c/lej,CTBEHHas KOMUCCUS B KosiMyecTBe 3-X u3bupaembix BIIUK CoBeTOB 4esioBeK, o 3TOMy
»Ke TIPUHIMIY YYPeXAaeTcs [leHTpalbHas KoJerus o6BUHUTe e,

OCHOBHBIMM UCTOYHMKAMHU NpaBa B [esITeJIbHOCTU PEBTPUOYHA/IOB NIPOBO3TJallaloT-
cq fercTByoue aekpeTsl, MHCTpYKLuKU HKIO u peBosronmonHoe npaBoco3HaHue. I1o aTomy
IIOBOJY KpacHOPEYMBO BbICKA3bIBaJICA NpezcefaTesb PeBostonmoHHOro tpubyHasna Kapa
JanumeBckuil B 1919 r.: «TpubyHa/ibl He PYKOBOJCTBYIOTCS U He JOJDKHbI PYKOBOJCTBO-
BaTbCs HUKAaKMMHU HOPUJUYECKHMH HOpMaMHU. JTO - KapaTeJibHble OpTaHbl, CO3/laHHbIE B
npolecce HaNPSH>KEHHOW PEeBOJIIMOHHOM 60pbObI, KOTOpPbIE BLIHOCAT CBOU PUTOBOPBHI, PY-
KOBO/ICTBYSICb MCKJ/IIOYUTEJbHO MPUHIIMIIAMU MOJUTUYECKOH 1[es1eCO00pa3HOCTH U MPaBOCo-
3HaHUS KOMMYHUCTOB. OTCloZja BbITeKaeT 6ecrnoiaiHOCTb NpUroBopoB. Ho, kak 6bl HU ObLI
6ecnoia/ieH KaXAblid OT/e/IbHbId MPUTOBOpP, OH 0653aTesIbHO JO0/KEH ObITh OCHOBaH Ha
YyBCTBE COLIMaJIbHOM ClpaBeJJIMBOCTH, JAOJKEH OYAUTb 3TO YyBCTBO. [Ipy orpoMHON €/10%-
HOCTH 33/1a4 BOEHHBIX TPUOYHAJIOB Ha UX PYKOBOJUTEJISX JIEXKUT U OTPOMHAasl OTBETCTBEH-
HOCTb. [IpUroBopsl HecnpaBe/JIUBbIE, )KECTOKUE, 6€3MOTHUBHbBIE HEe JOKHBI UMeTh MecTa. B
3TOM OTHOLUEHUU CO CTOPOHBI PYKOBOAWTENEW BOEHHBIX TPUOYHAJIOB JI0/X)KHA NPOSBAATHCS
0c06asi OCTOPOXKHOCTHY .,

OkoHyaTesibHOe O0QOpMJIEHHE PEBOJIIOIMOHHbIE TPUOyHasIbl MOJIYYUIM OGJarojaps
Jexpety BIIUK ot 12 anpesg 1919 roaa, corziacHo KOTOpOMy YCTaHaBJIWBaeTCA UMIlepaTUB-
Hasd NOJACYAHOCTb JieJ1 KO KOHTPPEBOJIILWOHHBIX U IPOYUX JeTHUSAX, JUCKPEAUTHUPYIOILUX U
O/ PbIBAIOIIUX aBTOPUTET HOBOM COBETCKOM BJIACTH, HANlPABJIEHHBbIX HA YMaJIeHUe CUJIbI U
aBTopuTera CoBeTCKOM BaacTu»'. UcXoa U3 Ype3BLIYalHOCTH IOJACYSHBIX e, PeBTpU6Y-
HaJlaM MpeOoCTaBJ/seTCS MOJIHasg CB0OOOJAa B Ha3HAYeHWM HaKa3aHUs, ONMUpasch Ha Co6-
CTBEHHOEe y0ex/leH’ue U PeBOJIIIUOHHOEe co3HaHue. [loaTBepkjaeTcs BbIOOPHOCTb U KOJI-
JIEKTUBHOCTb CYy/leOHOM KOJIJIerud peBTPUOYHa/oB (KakK MPaBUJIO, Mpe/icelaTeIbCTBYOLUN
U 2 4ieHa). BeI6opHOCTh 6a3upyeTcs Ha MOJUTUYECKON 6J1arOHa/IeXKHOCTH YJIEHOB PEBTPHU-
OyHaJIOB Y YJIEHOB CJ1€CTBEHHOU KoMUCCUU. [Io aHa/oruu ¢ HApoOJHBIMU CYlaMHU ameJuIs L 1-
OHHOI'0 00’KaJIOBaHUSI He MpPeJyCMOTPEHO, JOMYCKAeTCsl TOJIbKO KaCCAlMOHHBIA MNOPSAJO0K

1 JlexpeT CoBeTa HapogHbix Komuccapos N2 471 ot 04.05.1918 r. «O PeBostoioHHbIX TpubyHanax //
Co6paHue y3aKOHEHUH U pacnopsbKeHUM npaBUTesbCTBa 32 1917—1918 rr. YnpassieHue gesaMmu CoBHapKoMa
CCCP M. 1942, C. 494-495.

2 Monoxenue BUUK u CHK ot 29.05.1918 r. «O PeBostormonHoM TpubyHase npu BIIUK» // 29 mas.
[Tonoxenue BIUIUK 1 CHK o PeBosnronimonHom TpubyHase npu BUUK (historyrussia.org)

3CoBeTckMe  oOpraHbl  Ype3BbIYAWHOM  IOCTUOMH.  PeBosonuoHHble  TpubyHasiel.  BUK.
https://studfile.net/preview /9808186 /page:67/

4 lexpeT Bcepoccuiickoro Uentpanbnoro UcnonnurenbHoro Komurera CoBetoB Ne 132 ot 12.04.1919
«0 peBosIOLMOHHBIX TpUbyHanaX. ([TosoxeHue) // CobpaHue y3aKOHEHUH U pacopsXKeHUM NPaBUTEIbCTBA 33
1919 r. YnpaBnenue genamu CoBHapkoma CCCP M. 1943 C. 190-193.
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00>KaJIoBaHus, OJJHAKO CPOK KacCallMy CyIeCTBEHHO COKpalleHbl, B TedeHue 48 4acoB ¢ Mo-
MeHTa BpPyYeHHUs KOIMHU IIPUroBopa OCyJeHHOMY .,

B pnanbHeleM nesy M 3aZ,a4M peBTPUOYHAIOB KapAWHAJbHO HE U3MeHAIUCh. U3Me-
HEHMs KacaJiuChb B OCHOBHOM LleHTpaJ/JM3aluu peBTpUOYyHasioB. Tak, B 1919 r. PeBoJstonioH-
Hbli TpubyHas npu BLUHUK 6b11 neperMeHoBaH B BepxOBHBINM pPeBOJIIOLMOHHBINA TpUOyHa
npu BIUK. CornacHo JlekpeTy 1920 r. BbICUIMN CyZileOHBIA KOHTPOJIb 3a JeATeJbHOCTbIO
peBTpH6YHa/I0B BMeHscss HapogHoMy koMuccapuaTy octunuu PCOCP2 C npunsatuem Ilo-
cra”HoBJsieHus BIIUK ot 23 utoHsa 1921 r. Bce LieHTpaibHble TPUOYHaIbl OblIM 00'beIUHEHBI B
BepxoBHblit Tpu6yHan npu BIIUK PCPCP3,

CMeHa MOJIUTUKU «BOEHHOTO KOMMYHH3Ma», MPOBOJUBLIENCS B X0Je TI'PakKAAaHCKOU
BOUHBI, 00'bSIBJIEHME HOBOW 3KOHOMHYECKOUN MOJUTHUKH, YHUPUKALUSA U TpodeccuoHan3a-
1A cyfeb6Hou cucteMbl B 1920-e rogpl, npejonpesesnay 0TKa3 OT Ype3BblYalHbIX OPTaHOB
npaBocyaua’. [lonoxeHue o cygoycTpoiicTse oT 11 HoA6pa 1922 I. ynpas HUIO0 PeBOJIOIH-
OHHble TPUOYHaJIbL.

TakuM 06pa3oM, Mbl BUAMM, UTO TPUOYHa/Ibl JOMUHUPOBAIN HaJ, HAPOAHBIMU CyZa-
MU, B YACTHOCTH M3-3a 3TOTO NMPOSABJISAJICA NPOU3BOJ B CyJle6HON cucTeMe. JIroGble IpOuU3-
BOJIbHbIE NPOABJIEHUS WHAKOMBICIHUSA JIMOO OTKJIOHEHUS OT Kypca, yKa3aHHOIO IpaBdAlier
napTHeH, )KeCTOKO IIpeceKaIMCb peBTpUOYyHa/1aMu. TpubyHasibl CTaJX NPOAOKEHHEM PeBO-
JIIOLIMOHHBIX U/led BHECY/leOHOM pacnpaBbl, B X0/ie KOTOPBIX J0XKHO OblJIO ObITh IOCTPOEHO
KOMMYHHUCTHYECKOe 00L1eCTBO, B COOTBETCTBUM C BEKTOPOM TOCYAAapCTBEHHOI'0 Pa3BUTHS.
[IpucyTcTBUE Ype3BbIYallHbIX OPraHOB MPaBOCYAUs OblIO 06YCJI0BJEHO MOJUTHUKON MOJaB-
JIEHV] UHAaKOMBIC/IMA B LieJIfX JlerajJu3aluy U yIpo4eHUs HOBOM BJIACTH.

Ir'OCYJAPCTBO U TIPABO B AHAPXWYECKOH U KOMMYHUCTHYECKOH
KOHUEIIIUAX (TEOPETUKO-IIPABOBOU AHAJIN3)

A. A. Beenep,

cmydeum lJenmpa desn08020 06pa3zosaHus

OmcKkozo 2ocydapcmeeHHo20 yHUgepcumema um. .M. /locmoesckozo, 2. OMCK.
HayuHbl1tl pykogodumebw: K.10.H., doyeHm A. 3. Eecmpamos.

[FocylapcTBO ¥ MpaBO B COBPEMEHHOM MOHHWMAHUM SIBJASIOTCSA HEOT'bEMJIEMBIMU 3JI€-
MeHTaMH QYHKIMOHUPOBaHUS 061ecTBa. HeyKJI0OHHO pacTyiui o61ecTBEHHbIA UHTEpeC K
MeXaHHU3MaM paboThl FOCY/JapCTBEHHOTO almapaTa ¥ HeCOBEpPIIEeHCTBO NPABOBOW CHUCTEMBI
MIOCTENEeHHO BO3POX/IAIOT B 0OILlECTBEHHOM CO3HAHUU KeJlaHWe HAaWUTH aJibTepHAaTHUBHbIE Ba-
pHUAHTBI pa3BUTHSA 061ecTBa. [[03TOMY aHA/IM3 TeOPETUUECKUX KOHIENMLUN, UMEINUX MPO-
THUBOII0JIOXKHbBIE CYILECTBYIOLEMY MOPSAAKY IeJiH, o-MpeXHEMY He TepsieT aKTYaJbHOCTH.

B yacTHOCTH, aHApXU3M U KOMMYHU3M NPEJCTABJISIOT COO0M TakHe HeoOblYHbIE KOH-
Lenuu 0611eCTBEHHOTO Pa3BUTHS, 00'beIMHEHHBIE U/leel 0 caMOyNpaBJeHHH 001ecTBa 6e3
CTOSIIIMX HAJ, HUM 3JIEMEHTOB B JiMIle FOCyAapCcTBa U NpaBa. Kiaccuyeckoro noHMMaHuUs roc-
YAAPCTBEHHOIO YIIPaBJIeHUS UK MO3UTUBHOTO NpaBa B MPUBE/IEHHbIX KOHIENIUAX HET, 10-

1/lekpeT Bcepoccuiickoro LlenTpanbHoro UcnonHutenbHoro Komurera CoBetoB N2 132 ot 12.04.1919
«0 peBoJItOLIMOHHBIX TpUuOyHaIax. ([TosnoxeHue) //CobpaHue Y3aKOHEHUN U pacoOpsDKeHUM MpaBUTEbCTBA 3a
1919 r. YnpaBaenue gesnamu CoHapkoma CCCP M. 1943 C. 190-193.

2 llexpet BUUK 1 CHK PCOCP ot 21 okTsa6ps 1920 r. // [lekpeTsl CoBeTcKol Baactu. T. 2. M., 1959

3 lloctanoBienneM BLUUK ot 23 utoHs 1921 r. «06 06'befMHEHUU BCeX PeBOJIIOIIMOHHBIX TPUOYHAJIOB
Pecny6siuku»// Jlekpetsr CoBeTcko# Baactu. T. 2. M., 1959

4 T'aBpusioBa A. B. 'eHe31C TOBapHUILECKUX CYZ0B B COBETCKUM NIePUO/J, POCCUKNCKOU rOCyapCTBEHHOCTHU
// Cyn u mpaBocyjue: TpaJulys, HOBalus, NpakTUKa: MaTepuaibl MexAyHapoAHON HAyYHO-IPAKTHYECKOU
koHbepeHnuy, Kanununrpag, 15-16 gekabps 2023 roga. — M.: O6111ecTBO € OrpaHUYEHHON OTBETCTBEHHOCTHIO
"Pycatinc”, 2024. C. 13-18.
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CKOJIBKY OHU NPOTUBOpeYaT CaMOM HJiee NMOCTPOeHHUs 00liecTBa 6e3 JONOJTHUTEbHbIX PhI-
yaroB opraHusauuu. OcTtaBasich B paMKaX TEOpPeTUYECKHX MOJIOKEHUU, Mbl He OyJieM rOBO-
PUTBH O CJ1abOM MPaKTUYECKOW OpraHU3alluM 3THUX KOHLENIMH, a TOJbKO MpOaHaIu3UpyeM
NI0JIOXKEHHWS HJIe0JIOr0B aHapXW3Ma U KOMMYHHU3Ma, YTOObl OTBETUTH HAa BONPOCHI: YTO €CTh
roCcyapCTBO U NPaBO B 3TUX KOHLENIUAX, KAKOB MEXaHU3M UX B3aUMOJEWUCTBUS U UTOT CYy-
IleCTBOBAHHUA B paMKax uzeu?

B paboTax TeopeTUKOB aHapxu3Ma KJIYeBbIM NOHATHEM fBJISETCH «Oe3BJacTUE» U
JIUCKYypPC BOKPYT IOHUMaHUs U NPUMEHEHUS 3TOr0 TepMUHA TpebyeT pa3bsCHEHUs B paMKax
INOHUMAaHUsl KOHLENLMH, TOCKOJIbKY UMEHHO B BEPHOU TPAKTOBKE 3TOT0 fIBJIEHUS KPOETCs
CYLIHOCTb JAUCKypCa U CaMOW aHapxu4yeckod Teopuu. B aHapxusMe «be3BsiacTue» — 3TO OT-
CYyTCTBME LIeHTPaJU30BaHHOM BJIACTHU KaK UCTOYHUKA HACUJIUSA U TOCIOJCTBA TOCYyAapCTBEH-
HOTO yIpaBJIeHUs, C TOYKH 3peHHUS YyKJO0CTU HaBA3bIBaHUSA UJIEW CBepXy JiF YeJ0BeYeCKo-
ro cosHaHus’. UHbIMU CJI0BaMH, TOCYJapCTBO B aHAPXHU3Me IIOHUMAETCs KaK MHOPOZAHBIN 1Sl
YyeJioBeYeCKON MPUPO/bl MHCTUTYT YIIpaBJeHUs, 6a3UPYIOIIUNACA HAa MPHUCBOEHUH UCKJIIOYHU-
TeJIbHOTO NpaBa Ha BJACTb ONpeJieJIeHHbIM KPYyroM Jivll, 06/1a/lalolUM IpaBOM Ha HacUJINe
JIJ151 3a1UThl CBOMX UHTEPECOB B yllep6 0CTaJbHOMY 00ILeCTBY.

Takxe CTOUT OTMETHUTD, YTO Xa0C ¥ NPOU3BOJI He ABJISAITCA CAHOHUMaMHU aHapxuu. [lo
MHeHUIO [l.LA. KponoTkuHa, UCTMHHAasA aHapxus TpebdyeT NpUOOpeTeHHs JIIJbMHU HOBBIX
HPaBCTBEHHbIX 0053aTeJbCTB, MPU KOTOPBIX YEJIOBEKY He HYKHO yIpaBJIEeHHE «CBEpXY»,
JIMYHOCTb CaMa 3HaeT IPaHMIbl CBOero nopeAeHus’. I1o TakuMM 0653aTeIbCTBAMM MO/pa-
3yMeBaloTCcsl TpeboBaHUS 00IledyesioBeYeCKOH HPABCTBEHHOCTH, cHOPMYJIHMPOBAHHbIE CJie-
AyoLUM 06pa3oM: «Ecsii Tl Xo4ellb C4acThsl, TO MOCTYNaM € KaXK/bIM YeJIOBEKOM TakK, Kak
ObI Thl XOTEeJI, YTOOBI MOCTYyIAJU C TOO6010. M ec/iu Thl YyBCTBYelllb B ce6e U3OBbITOK CHJI, JI06-
BY, pa3yMa M 3HEpPruM, TO JAaBad UX BCIOJY, He »KaJjiesl, Ha CYaCTbe JPYTrUX: B 3TOM Thl
Halijlellb BhICLIee JMYHOE CYACThey» . AHAPXUCTHl TPAHCIUPYIOT HOBYIO, PACIIMPEHHYI0 MO-
paJib, KOTOpash BBIXOJUT 3a paMKU HOPM pPeJIMTUU WJIM CTapOil HPaBCTBEHHOCTH, MOPOXK/e-
HHUEM KOTOPOH OHM BH/eJIU HeClpaBeAJIMBO€e NMOJUTUYECKOE YCTPOMUCTBO 001ecTBa C HeO6-
XOIMMOCTBI0 TO3UTUBHOIO MpaBa B KayeCTBe peryJsTopa COLUaJbHbIX OTHOLIEHUU. [IoHu-
MaHHe TaKUX I'PaHUl], 10 CYyTH, FrapaHTUPYET OOLeCTBEHHbIN NMOPAAOK, KOTOPBIA He HYyX/a-
eTcsl B IO/|Iep>KaHuM CO CTOPOHBI rOCY/lapCTBEHHBIX OPraHOB, TaKXKe KaK U He HYX/J1aeTCs B
3aKpeIlJIeHUHU B 00111e00513aTe/IbHbIX HOPMAaTHUBHbBIX aKTax.

OTeyecTBeHHble TEOPETUKM aHapxU3Ma paJIMKaJbHO OTHOCHUJIUCh K TOCYJapCTBY,
CpaBHMBAJIM €r0 C HACUJIMEM U TIlecJaBUeM, TO €CTb IPUCTPACcTUEM K Hacuauio (M. A. baky-
HMH)*, Ha3bIBa/M NPaBUTENLCTBO CAHOHUMOM PaGCTBa U NMO/ABJIEHUS IUYHOM HHUIMATUBBI
(1. A. Kponotkun)?®, JI. H. ToJicTo# Ha3bIBaJ 3/10M JI060€ TOCyjapcTBeHHOe ynpasieHue. O-
HaKO MPOTUBOpPEYHeE 3/jeCb COCTOUT B TOM, YTO UMEHHO B HaCUJIMK MHOTHE aHAapXUCThI BHJle-
JIU UHCTPYMEHT CMeHbl TOCYy[AapCTBEHHOrO CTpPOsi — 4Yepe3 COLUAJIbHYI PEBOJIOLMUIO.
. B.[lonsikOB OTMedYaeT CyliecTBOBaHHWE B JAHHOM BOIPOCE 3THUYECKOW JUJIEMMBI, «II0-
CKOJIbKY HacuJive B TPaJUIMOHHOM ero MNOHMMaHUM BCer/ia CONpPSKeHO C NPUHYXK/eHHeM, a
3HAYUT C BJIACTbIO IPUHYX/ATh, IPOTUB KOTOPO aHAPXUCThI U BLICTYNAKT»C.

EBpomnelickue naeosiorn aHapxu3aMa He JIEMOHU3UPOBaJIU IOCY/1apCTBO, OJHAKO CUM-
TaJld ero NOBUHHBIM B OTPEYEHUH OT JIMYHOCTHU U CaMOI0KePTBOBAaHUH, B3palllUBaHUU CJ1y-

1 Cestok C.A., BopucoBa 0.U. [Ipo6sieMaTHKa BJIACTH, TOCYAapCTBa U MpaBa B TPyAax OTeUYeCTBEHHBIX
TeopeTUKoB aHapxusMa // BectHuk Taranporckoro nuHctutyta uMmeH A. I1. Yexosa. 2009. Nel. C. 114.

2 CmupnoBa B.K. AHapxu3Mm: OT mHo/AMeHbl 3HA4YeHUsI K IepeoCMBbICJIeHUI0 NMOHATHUA // BecTHuk
Taranporckoro uHcTuTyTa UMeHH A. I1. YexoBa. 2009. Ne2. C. 394.

3 KponoTtkuH I1.A. Peun 6ynToBmuka. CI16; M., 1921. URL: https://ru.wikisource.org/wiki/Peun_6yHTOB
muka_(KponoTtkun) (gata obpamenust: 04.04.2024).

4 BakyHuH M.A. ®unocodus, conuosiorus, noautuka. M., 1989. C. 503-504.

5 KponoTkuH [1.A. Ykas. cou.

6 TonskoB /Jl. B. AHapxusM, mocTaHapxW3M UM mpob6Jsema Hacuausg // WUHTennekt. WHHOBauuwu.
HWuBectunuun. 2021. Ne 4. C. 104.
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)KeHMs HalMu U o6esnuuuBaHuu (M. lITupHepl), npejiaras cBou aJbTepHATHBHbIE KOH-
yenuud. Hanpumep, M. lITupHep paccMaTpuBa/l BapyuaHT CO3JaHUA COK3a aHAPXUCTOB-
UHJWBUYAJTUCTOB, SIBJSIOLETOCS CBOOOJAHOW HEroCyJapCTBEHHOW OpraHu3aluei, OCHO-
BaHHOM Ha CaMOCTOSITeJIbHOM ONpeJieJIeHUH IPUOPUTETOB €ro YJeHaMH.

[1.2K. llpyzoH, nonyckas ynpaBJieHre, OCHOBAHHOE Ha CIPAaBE/JIMBOCTH, MULIET: «ECJIU
CJI0’KMBLIASICS Y HAC UJiesl COpaBeJIMBOCTU U paBa OyeT AYPHO BbIpaXKeHa, ECJIU OHA OY/IEeT
HeIoJIHA UJIM COBCEM HeNpaBUJIbHA, TO 0YEBUHO, YTO BCe HAlX 3aKOHOAATeJIbHble NpUMe-
HeHUS OYAYT MJIOXH, YYPEXKAEeHNS HeCOBEPIIEHHbI U MOJUTHKA HENPABUJIbHA, T. €., CJIe[0Ba-
TeJIbHO, HACTYNHUT 6ecropsL0K U coliMalbHoe 6e/cTBUe»?. UHBIMU cI0BaMH, 6a31COM, Ha KO-
TOPOM JI0J/KHO CTPOUTBCS JII0O0Oe ynpaBJieHUe U Jitobas opraHu3alys 4eJ0BeYeCcKor Jes-
TeJIbHOCTH, A0JHKHA ObITh COPaBEJJUBOCTb, MOCKOJbKY OHA — €IMHCTBEHHOE MHUPUJIO 3(-
$GEeKTUBHOCTH 001eCTBA U YPOBHSA €ro KU3HU. HacKkoJIbKO U3MepUMO NOHSITHE «CIPaBeAJIU-
BOCTb» - BONIPOC $pUI0COPCKUH.

OAuH U3 paHHUX TEOPETHUKOB aHapxu3Mma Y. ['0BUH mNpejnoJiarai, 4To B mpolecce
Pa3BUTHUS KJIKYEBbIX 00LECTBEHHbIX chep MPOU30HAEeT MOCTeNIeHHOe OTMUpPaHKe rocyaap-
ctBa. CorsiacHo Y. 'oiBUHY, MEPBOCTENEHHBIM CYUTAETCS MpoliecC YHUPUKALUU TOCyAap-
CTBa, CJIe[ICTBUEM KOTOPOH SIBJISIETCS COKpallleHHe GI0pPOKPAaTUYECKOro annapaTa U MCYe3HOo-
BeHHe HeOOXOJUMOCTU B NpUMeHeHUHW Hacuaus. Cileayolui mar — co3fgaHue KoHdeaepa-
[[UM U3 aHAPXUYECKUX OOIIHH.

OTedyecTBeHHbIE HU/IE0JIOTH NMPOJO/KAJN U pa3BUBAJIU NPeAJI0KEHHbIE 3apyOeXKHbIMU
KoJlJIleTaMU KOoHLenuuu. Hanpumep, siorudeckuMm npopoJinkeHueM uzeu Y. l'ogBuHa crana
aHapxo-KOMMyHHCcTUYecKast KoHlenuus [1. A. KponoTkuHa, npezoJaraoiias NoJHbIA 0TKa3
OT T'OCyJapCTBa B I0JIb3y 001IeCTBEHHOI'0 CaMOyIpaBJieHHsl, OCHOBAaHHOI'O HA B3aUMHOM I0-
MOUIY ¥ CONMAApHOCTU. M. A. BakyHuH pa3BuJ Mbiciab M. llITupHepa U npe10Ku1 MeXaHU3M
CUH/IMKa/IM3Ma B KayeCTBe CTpaTeruu o61eCTBEHHOI0 yIpaBJieHUsl C OIOPOM Ha caMooIpe-
JleJleHre JIMYHOCTH, 00ecreyrMBaroLUil YCTOMYHMBOE CYylleCTBOBaHHE 00I1eCTBA. A PeJIMTr1o3-
Has cocTaBjswomasa B uaesax JI. H. ToscToro gana HOBYH TPaKTOBKY HAesAM O CBOGO/ie
[1. XK. [Ipyona. HoBoe xprcTHaHCKOe 0OIEeCTBO, peryJUpyeMoe Herocy/JapCTBEHHOM CUCTe-
MOU ynpaBJIeHHUs], JO/HKHO OTPULIATh HACUJIME B COOTBETCTBUM C TOPXKECTBOM BBICOKHMX pe-
JIMTMO3HBIX U/leaJIOB IPAaBOC/IaBHS.

H. A. Bep/isieB npuBOAUT MO3ULUI0 aHAPXUCTOB-CJIaBAHODUIIOB, 00bSACHAS CIELUPUKY
pPa3BUTUSA paJIMKaJIbHO HAINpaBJIEHHOW aHAapXW4YeCKOW MBICJIU B OTE€YECTBEHHOM HUCTOPUO-
rpadum: «l'ocysapcTBeHHasi BJAACTb €CTh 3JI0 M Ips3b. ByacTb NpuHaJJIeKUT HApoAy, HO
Hapo/, OTKA3bIBAETCA OT BJIACTU M BO3JIaraeT MOJIHOTY BJIACTU Ha 1aps. Jlyyie, 4To6bl OJAMH
YesI0BeK GblJ 3aNlauyKaH BJACTbIO, YeM Bech HapoA»° . ABTOp Tak 06'bsCHAET CBO6O0/II06He U
ujier 6e3BJIaCcTUS, Be/lb «PYCCKUU HApo/, He JIIOOUT BJIACTU U FOCYJapCTBOBAHUSA U He X04YeT
5THM 3aHUMaTbCH, X04eT 0CTaThCs B CBOGO/e yxa»™,

O4yeBU/HO, YTO aHAPXU3M He MpPUEMJIET FOCYZAAPCTBO KaK BJIACTHBIA UHCTUTYT, a MO-
TOMY He HY»/IaeTCsl U B TO3UTUBHOM IpaBe, MOCKOJIbKY HE0OX0AMMOCTHU B HACUJILCTBEHHOM
noajepaHuu nopsjka Het. M.A. bakyHuH, Bciej 3a Y. [0ABMHOM, CUMTaJI, YTO rOCYyAapCTBO
Y NIPaBO COOTBETCTBYIOT HU3LIEH CTyNeHU OOLeCTBEHHOr0 Pa3BUTHUS U MOCTENEHHO UCYe3-
HYT C Te4eHHEeM 001eCTBEHHOr0 porpecca. A KponoTKHH noJiaraJj, YTo NPUHSAThIE FOCyAap-
CTBOM 3aKOHbI MENIAIOT pa3BUTHIO B3aMMOOTHOIIEHH Ha J0BepHH U paBHONpaBUK®. B kaue-

1 lMtupHep M. EauHcTBeHHBIN U ero co6ctBeHHOCTh CII6.: U3patenbcTBo C. Benreposa, 1907 URL:
https://ru.wikisource.org/wiki/ExnnacTBeHHbBIA_1_ero_co6cTBeHHOCTD_(LLTHpHED) (maTa obpalieHus:
04.04.2024).

2 llpynon [1.2K. Uto Takoe cob6cTBeHHOCTH? Mn UccieqoBaHre o MpUHIMIIE TpaBa U BJaacTH.; begHocTh
KaK sKoHOMHWYeckud npuHuoun; [lopHokpatus, wiam XeHuuHel B Hacrosimjee BpeMms / [loaror. Tekcra u
koMMeHT. B.B. Canos - M.: Pecniy6.11ka, 1998. C.24

3 BepasieB H.A. Pycckas unes. CII6.: A3byka-kiaaccuka,2008 C.186.

4 beppse H.A. Ykas. cou., C.186.

5 Cesrok C.A., Bopucoga 0.U. Ykas. cou.. C. 117.
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CTBe aJIbTepPHATUBBI A1 PYHKIMOHUPOBAHUSI aHAPXUYECKOT0 001ecTBa Mpe/JaraTcs ca-
MOympaBJieHHe, B3auMonoMolb ¥ degepanusm’. [lpy 3ToM 6a3MpoBaTbC 3TH NPUHLUIIbI
JIOJDKHBI Ha MJieajlax HeOrpaHU4YeHHOH CBO6O/bI JUYHOCTH, HENPU3HAHUU JUCLUILJIUHBI U
o611ero nopsaka.

B.O. bacoB oTMe4aeT, YTO «aHAapXU3M He CMOT OKOHYaTeJbHO 0CBOGOJUTHCA OT CBSA3HU
C TOCYIapCTBOM, PaBHO KaK He MOT pa3BMBaThbCs M BHE 3TOH CBA3W»Z. B /11060M M3 Teopwuii
aHapxu3Ma MPUCYTCTBYeT NOHHMMaHHE, YTO OOIIECTBY HeOOXOJAMMO HeKOe yIpaBJIeHHE,
Ha3bIBaeMoe 3/leCb HErocyZlapCTBEHHbIMUA OPraHU3alUsMU U CBOOOJHBIMU COHO3aMH, a TaK-
»Ke HeKHe OOLIeNPUHSATbIE HOPMBI.

TakuMm o6pa3oMm, cyabba rocyjapcTsa U NpaBa B aHapXU4eCKOW KOHIIENLUK pa3BUBa-
eTcd B IByX CLieHapusX. [lepBblil U3 HUX: CBepXKeHUe NYTEM COLMabHOM PEeBOJIIOIMU U BbI-
HY>K/IEeHHbIM IPMMEHEHUEM HAaCUJIUS AJ1s1 JajibHEeHIero pa3BUTHs B Ueasax aHapXUiecKoro
obuectBa. 06 aTom nucas [1.A. KponoTkuH B cBoell paboTe «Peyr 6yHTOBLMKa», IPOJAeKIa-
prpoBaB Nopoku obiectBa: «HykHa peBostonus - riaybokas, 6ecrnouiajiHas, — KOTopasi He
TOJIbKO Nepe/iesiajia 6bl X03IMCTBEHHbBIN CTPOM, OCHOBAaHHbIN Ha XUIIHUYECTBE U 0OMaHe, He
TOJIbKO pa3pyliun/a 6bl NOJUTHYECKUE yUpeXJeHUs], TOCTPOEHHbIE Ha BJIa/iblueCTBe TeX He-
MHOTHUX, KTO YCIleeT 3aXBaTUTh BJACTb MyTeM JKH, XUTPOCTH M HAaCUJIMS, — HO TaKXKe paclie-
BeJsInJIa ObI BCIO YMCTBEHHYI0 U HPAaBCTBEHHYIO KU3Hb 001IECTBA, BCesuJa Obl, B Cpesly MeJ-
KUX U KaJIKUX CTPacTeH, >)KUBOTBOPHOE IYHOBEHHE BBICOKUX M/l€a/I0B, YECTHBIX NOPbIBOB U
BEJIMKHX CaMOII0XepPTBOBaHUI»®,

MeHee paZivKa/JbHbIN NYTh BUJEIN NIPEUMYILECTBEHHO eBpONecKUue TeOPEeTUKHU: TO-
CTelleHHOe OTMHpaHUe TOCYJapCTBEHHbIX U MPABOBbIX WHCTUTYTOB 4Yepe3 IOBbILIEHHE
YPOBHS >KM3HU 001IeCTBA U CAMOPA3BUTHE KAXKA0UW JIMYHOCTU B YacTHOCTHU. O mepcrneKTuBe
3TOM MO3UILMHU No3xe nucaa M. Bebep: «TosibKo ecsiv Obl CylLIeCTBOBAJIU COlLMa/bHbIe 06pa-
30BaHUS, KOTOPbIM ObLJIO 6bl HEU3BECTHO HACUJIKE KaK CPeJCTBO, TOT/Ia OTNAJIO Obl MOHSATHE
«roCyJlapcTBa», TOrJla HAaCTYMUJI0 Obl TO, YTO B 0COGOM CMBbIC/IE CJOBAa MOXHO ObLIO Obl
Ha3BaTb «aHapxuei»*,

HecMoTpst Ha cX0KeCcTb KOHEYHOI'0 pe3yJibTaTa B KOHLENIUSAX aHApXU3Ma U KOMMY-
HHU3Ma, CTOUT YINOMAHYTb 00 MX B3rJif/laXx Ha TEOPUM ONMOHEHTOB. Tak, B MoHOrpaduu
C.H. KaneBa ¢urypupyeT nmo3unusi MapKCUCTOB OTHOCUTEJNbHO aHapXU3Ma: OHU BOCIPHUHHU-
MaJIl ero Kak «JUTs OYprKya3HOro 06IecTBa, KOTOpPOe SIBJSJIOCh BbIpXKEHUEM HEJI0BOJIb-
CTBa MeJIKOM OYyp>Kya3uu MOJUTHUYECKUM U 3KOHOMUYECKUM TOCHOJCTBOM MarHaToB KpyI-
HOTO0 KalnMTasa»°. B cBoIo oyepe/ib aHAPXUCTHI, He yMadAd 3acayr K. Mapkca u ®. JHrennbca B
pa3o6/ilaueHUU TalH KalUTaJUCTUYEeCKOW 3KCIJIyaTalUH, CYMTAJU UX TEOPHUI0 Y3KOH, IOo-
CKOJIbKY B Hell OTpaKa/IMCh JIMLIb CIOCOOBI Nepepacipesie/ieHHs] 0011eCTBEHHOTO HaCHUJIUA
HaJl JIMYHOCTHIO, TAK, UTO JIMYHOCTb HE MOXKET ObITh CBOGOJHA OT MHEHHUS OGOJIBLIMHCTBA U
paccMaTpUBaTbCA KaK UHAUBU/YAIbHBIN CYO'bEKT B 00IeCTBEHHbBIX OTHOILEHHUSIX.

A10. JIbIKOB BblJeJISeT CAeAyIOUIMe MOJIOKEHUA O Pas3/IMYMU JAaHHBIX TEOpPUM: LieH-
HOCTHOM OCHOBOM TE€OPHUU MapKCHU3Ma sIBJSIETCS OOLHOCTD (KJacc, rpynmna), B aHapXU3Me e
OCHOBHOM LIEHHOCTbIO fIBJISETCA JUYHOCTb U UHAUBU/YAJbHOCTb. ITO pasrpaHUYeHHUE 0CO-
OEHHO Ba)KHO, MOCKOJIbKY B pellleHUH COLMaJIbHO 3HAYUMBIX BOMPOCOB YCTPOMCTBO 0O6IIe-

1 ITonsakos /[l. b. Ykas. cou. C. 103.

2 BacoB B.O. YueHue o rocygapcTBe U IpaBe B TPYZAaX TEOPETHKOB KJIACCUYECKOTO €BPOIEHCKOro
aHapxusMa: aBTopedepaT JUC. KaHAUAAT opujuueckux Hayk: 12.00.01 - Teopuss u ucTtopus npaBa M
rocyZapCcTBa; HUCTOpUA y4eHU# 0 npase u rocyzapcrse. CIle, 2011.URL:
https://www.dissercat.com/content/uchenie-o-gosudarstve-i-prave-v-trudakh-teoretikov-klassicheskogo-
evropeiskogo-anarkhizma (zara o6pamenus: 04.04.2024).

3 KponoTkuH I1.A. Ykas. cou.

4 Be6ep M. llosuTuka Kak npusBaHue u npodeccuss //WU36paHHble npousBeneHus. M. 1990. URL:
http://bolshevick.org/teoriya-i-praktika-bolshevizma/lenin/33.pdf (gata o6pamenus: 05.04.2024).

5 KaneB C.H. PeBousironus u aHapxusMm: M3 wucTtopuu 60OpbObl PEBOJIOIUOHHBIX JE€MOKpPAaTOB U
00JIbIIIEBUKOB NPOTUB aHapxu3ma (1840-1917rr.). - M.: Mbicab, 1987. C. 5.
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CTBa, ONUparolleecs Ha JaHHbIe LIeHHOCTH, OyIeT B 3HAUUTE/IbHON CTeNeHU OTJINYaThCs. AB-
TOp yTO4HseT: «POCT Macc OTCTaeT OT POCTa UHAUBM/YaJbHOCTEH»!, 3TUM MOXHO 06bsC-
HUTb pa3JjiMide B CPeJICTBAX JOCTUKEHHS KOHCEHCyca B aHAPXWYECKOM U KOMMYHHUCTHUYE-
CKOM 00111ecTBax.

Euié ofHUM cyllecTBEHHbIM OTJIMUMEM SIBJISI€TCS HaJM4yWe MepexoAHOW cTajuu. B
Teopur K. Mapkca nponucaH ajJirOpuTM Nepexo/ia Ha CAeAYIONIYI0 CTaJiui0 0Ol eCTBEHHOTO
pa3BUTHS, T/le COLIMATIU3M SIBJSIETCS CTYNEHbIO K CTPOUTENbCTBY KOMMYHHU3Ma. B aHapxuye-
CKOM KOHIIENIMU e HOBOE 0OIIECTBO CTPOUTCS MaruyeckuM obpa3oM, 6jiarojaps, Hamnpu-
Mep, TalfHOM opraHM3anuy, kak y M.A. BakyH1Ha?, BHyIIaoIeil 061ecTBY HOBble H/eH (4TO
IPOTUBOPEUUT H/Jlee CBOOO/ bl IUUHOCTH, IeKJIapUpPyeMON aHApXU3MOM).

Takxe IpKUM OTJIMUMEM MOXHO CYUTATh OTPUIIAHME aHAPXU3MOM BCSIKOW JAUKTATYy-
pbl, B TOM YHMCJIe AUKTATyphl NMpoJsieTapyuaTa. MHaye nosyyaeTcs, YTO aHApXU3M MpejJiaraet
c0MaTh HecHpaBeJIMBYI0 MAalllMHY IOCY/IapCTBEHHOI'0 YTHETEHHUSI CBOOOAbI JIMYHOCTH, a B
TEOPUH MapKCU3Ma pedb UAET 00 YCTAHOBJIEHUU HOBOUM JUKTATYPbl, TO €CTh O HACUJIbCTBEH-
HOM CMeHe TOCIO/CTBYIOLIEro Kjacca ¢ OAHOro Ha Apyrod. OTHOLIeHHME K HACUJIHIO elllé
OoJibllle OT/A/ISIET 3TU KOHLIEMIIMU: B aHAPXHU3Me 3TOT CIIO0COO MCKJIIYHUTENBbHO CPEJCTBO, TO-
r/a KaK /i MapKCU3Ma HacuJike U CPeJICTBO, U LieJIb — «3aXBaT rocyZlapCTBEHHOr 0 anmapaTta
C ero MOHomnoJiMel Ha Hacusde. CaM 3TOT anmnapar B H/jieasie TOXe J0/DKEH CTaTh CPeJiCTBOM
JJIS1 IOCTHKEHUS HOBOM 1LeJIH, T. €. IOCTPOEHUS KOMMYHHMCTHYECKOTr0 061iecTBa» .

O6pauiasich K BUHBIM H/I€0J10TaM KOMMYHHU3Ma, Mbl BCTpeyaeM pa3/IniHble TPAKTOB-
KU MOHATHUSA rocyaapcTBa. B paborte «[IporcxoxaeHue ceMbH, YaCTHOU COGCTBEHHOCTH U rOC-
yaapctBa» @. JHresibc NPUBOJUT CJeAyIOlee ONpeie/IeHHe: «TOCYyAapCTBO eCTh IPU3HAHUE,
YTO 3TO OOILECTBO 3aMyTa/IoCh B Hepa3peliuMoe NPOTUBOpeYre C caMHUM CO60M, pacKkoJio-
JIOCb Ha HENMPUMHUPUMbIE MPOTUBOINOJIOKHOCTH, U306ABUTHCS OT KOTOPBIX OHO OECCUJIbHO.
<...> W aTa cusa, npoucuie/ias U3 o61eCTBa, HO CTaBsilasa ce6sl HAJl HUM, Bce 6oJiee U 6oJiee
OTuyX/awlas cebs OT Hero, ecTb rocyAapcTBo»”*. Passui aty uzero u B.M. Jlenun, noaTsep-
JIUB, UTO TOCYZApPCTBO SIBJISIETCS NPOJYKTOM HEMPUMHUPHUMOCTH KJIACCOBBIX MIPOTHUBOPEYHH, H,
€CJIM OHO CyIeCTBYeT, 3HAYUT, UHTEPEeChl KJIAaCCOB B KOHKPETHOM O6IeCTBEe HEMPUMUPHUMABI.
JleHUH J0NOJIHWJI, YTO MO/, I'oCy/JapCTBOM MOJ[pa3yMeBaeTCs rOCyAapCTBO OYPKya3uu, KOTO-
poe He MOXEeT CMEHUTbCS T'OCyZapCTBOM IMpoJieTapuaTa 6e3 HAaCUJIbCTBEHHOW PEBOJIKOIUM.
«[lo Mapkcy, rocy1apcTBo He MOTJIO ObI HU BOSHUKHYTbh, HU J€PKAThCs, €CJIU OGbl BO3MOXKHO
6b1JI0 IPUMHUPEHHE KIaCCOB»’.

[oBopsi 0 KOMMyHHU3Me KaK O KOHEYHOU LleJId TeOpUH MapKCH3Ma, Mbl TOBOPUM 06
0611ecTBe 6€3 KJIAaCCOB, TO €CTh 06I[eCTBE, B KOTOPOM B CAMOM I'OCyJapCTBe HET HaJJ0OHOCTH,
MIOCKOJIbKY HET TeX HeMPHUMHUPHUMbBIX TPOTHBOPEUUH, MOPOXKAAIOIIUX B HEM HEOOXOJUMOCTD.
ITOT pe3yJibTaT B U/lea/IbHOU TEOPUU JOCTUTAETCS PAaBHBIM MOJIOKEHUEM MPOU3BOAUTEEN
0011leCTBEHHBIX 0J1ar, IOCTUTAaeMbIM NIPU AUKTATYpe MpoJieTaprarTa.

B TakoM ciy4ae, ec/id mpaBO paccMaTpPUBAETCS KaK BO3BeJ[EHHAs B 3aKOH BOJIS I'OC-
MO/ICTBYIOILIET'0 KJIACCa, UCXO/Isl U3 JIOTUKH KOMMYHUCTUYECKOTr0 0611eCTBa, B KOTOPOM roc-

1 JleikoB A.J0. CymHOCTh TEOpUM aHapxXu3Ma B KOHLENLHUHU IOJUTHUKO-NPABOBOr0 pa3BuUTHA [/
[IpoGesbl B poccuiickoM 3akoHoAaTebcTBe. 2013, Ne2. C. 43.

2 BakyHuH M.A. MexayHapo/jHOe TaliHoe 0611[eCTBO 0CBOOOXKeHUs YeJ0BeuecTBa. BcTanp, yesnosek! /
Coct., moaroroBka TekcToB, npumed. A. U. Bonoguna, b. M. lllaxmaTtoBa. — M.: «CoBeTckass Poccus», 1986.
(Xymox. u MyGIULUCT. B-ka aTeucra).
URL:https://ru.wikisource.org/wiki/MexayHaposHoe_TaliHOe_o6I1ecTBO_0CBO6G0XKAeHUsI_desoBedecTBa_(baky
HuH) (fata o6pamenus: 05.04.2024).

3 IMonskos /l. b. Ykas. cou. C. 105.

4 Jurenbc . [IpoucxoxkaeHue ceMbU, YaCTHON cOGCTBEHHOCTH rocyaapcTsa. [1o Tekcty CounHenuit K.
Mapxkca u @. dHresnbca, usg. 2, 1. 21. C.77.

5 Jlenun B.M. TocymapcTBo u peBostouus. [lo Tekcty: [lonHoe co6panue counHeHudt. U3a.5, 1.33 M.:
UspaTenbcTBO  mosauTuveckodl — suTepatypbl, 1969. URL:  http://bolshevick.org/teoriya-i-praktika-
bolshevizma/lenin/33.pdf (gaTa o6pamenus: 04.04.2024).
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NO/CTBYIOILEr0 KJlacca HeT, CJleloBaTeIbHO, U HEOOXOAMMOCTH B KJIACCUYECKOW KOHIeNIUU
MO3UTHUBHOIO [IpaBa TOXe HeT. TakuM 06pa3oM, C TOCTPOEHHEM KOMMYHHU3Ma IPaBoO UCTOPHU-
yecKkH 06pedeHo Ha ecTecTBeHHoe oTMupaHue’. OZJHAKO, eC/Id Mbl TOBOPHMM O CYLJHOCTH IIpa-
Ba C TOUYKH 3pEHUS COLIMAIBbHOTO PEryJsATOPa, TO IPU KaKUX YCJI0BHUAX B KOMMYHUCTHYECKOM
obLiecTBe He OyJeT He0OXOJUMOCTH B PEryJIMPpOBaHUM MEXJIWYHOCTHBIX MJU MHBIX OTHO-
meHumn?

Mapkc u JIeHMH nucaau o Heu36eXHOCTH OTMHUPAHUs ToCylapCTBa, eCIU 3KCIIyaTH-
pyeMblIi KJacc CMOXKeT 00 beJUHUTD YCUJINA B 60pb0Oe € 3KCIJlyaTaTOPaMU U YHUYTOXKHUT KX
ujieasibl, CHeCs Ha CBOEM NYTH U HeClpaBeJJIMBYIO TOCYJapCTBEHHYIO MallKHY, U Te NpaBo-
Bble YCTAHOBKHM, obecleuynBawollite UX JedTeJbHOCTb. Mleooru NpyU3HAlOT, YTO Ha NYTH K
KOMMYHH3MY r'OCYJapCTBO Y NPaBO NPHU3BaHbl 06€CNeYUTh /IS HOBOTO COLMAJUCTUYECKOTO
obuiecTBa cnocob mnoJiaBjaeHUsl NPOTUBHUKOB. JTUM MOXKeET ObITb 00YC/0BJIEHO CTUXUHHOE
3aKOHOTBOpYecTBO B PCOCP B Havasie CBOEro cylecTBOBaHMs>,

[logBoAs WMTOT, MOXKEM 3aKJIIYUTh: KOHLENIMU aHapXW3Ma MU KOMMYHHU3Ma UMEKT
3HAYMTeEJbHO 0OJIbllle pas/JIMYMUK, YeM CXOJCTB, OJHAKO UX 0O0'beJMHSAET HJealrdCTUYecKast
uJies 0 caMOyINpaBJsALIEMCS 001eCTBe, B KOTOPOM TOCYAapCTBO M NIPaBO He SIBJSIOTCSA 3Ha-
YUMBIMU PeTyJIITOPaMHy 0611jeCTBEHHBIX IpoleccoB. O6e KOHLENLUH laKe B TEOPETUYECKOM
IJIaHe UMeIOT Npo6esibl, IOTOMY YTO IOKa3bIBAIOT HEOOXOAMMOCTb CO3JjaHUSA U GYHKIIMOHU-
pOBaHUSA UHBIX UHCTUTYTOB JJIs IPETBOPEHUSI B Pea/IbHOCTD JJaHHBIX TeOpeTUYECKUX M0JI0-
KeHUH. B KOHIeNMMM aHapXyM3Ma TEOPEeTUKH CKJIOHSIOTCA K TOMY, YTO OOLIECTBO J0KHO
CTaTh 60Jiee pa3BUTHIM C TOYKU 3pE€HUsI MOpaiM U HPAaBCTBEHHOCTH, @ B KOMMYHHU3Me — UTO
0611eCTBO JOJDKHO CTAaTh PaBHBIM U CBOOO/IHBIM OT 'HETA 3KCIJIyaTaTOPOB, U B 3TOM NYTb K
peasin3alyi KeJaeMbIX COLlMaJIbHbIX U3MEHEeHHUH.

B KoHeYHOM cuéTe, 06e KOHIENIUH SBJISIOTCS ONbITOM PUI0COPCKUX PACCYKAEHUU O
BO3MOKHOCTSIX 0OLI[eCTBEHHOT0 Pa3BUTHS U CIIOPHBIX TEOPUSAX O ero noTeHuuasne. Hecmorps
Ha TO, YTO MUCCJeZlyeMble KOHLIENLUU NPONUTaHbl NapoCHbIMU 060pOTaMHU O CBOGOJie U pa-
BEHCTBE, UTOTOM Pa3MbIIIJIEHUN CTAHOBUTCA NpUHATHE paKTa: 0611eCTBO Ha JAHHOM 3Talle
CBOEro pa3BUTHS He CIIOCOGHO NMPUBIU3UTHCSA HU K OJHOU M3 HUX. C NOHMMaHHWeM NPUPO/bI
yeJsioBEKa U 0OLIeCTBa OTKpbIBAeTCA HEOOXOJUMOCTb B MOLIHBIX pblyarax yIlpaBJeHHs, a
rocy/lapCcTBO U NPaBO MO-NpeXHeMY SIBISIOTCSA HauboJiee aKTyaJbHbIMU U CTaOUJIbHBIMU Me-
XaHU3MaMHU N0/ /iepKaHus 061LIeCTBEHHOT0 MOopsAKa.

CYJAEBHBIN NPELUEAEHT: TEOPUA U IPAKTUKA

B. E. 'op6yHos,

cmydenm Opuduyeckozo unHcmumyma

Kemeposckozo 2ocydapcmeenHnozo yHusepcumema, 2. Kemeposo.
HayuHbliti pykogodumenw: cmapwuti npenodasamens E. /1. Komuccaposa.

CyzeOGHBIN NpeneeHT KaK MCTOYHMUK NpaBa 06JiaZiaeT pAJAOM LIMPOKHUX BO3MOKHO-
CTe! A1 yperyJIMpoBaHUs 001eCTBEHHBIX OTHOLIEHUH. fABsAsACh 3QpPeKTUBHBIM CpeJICTBOM
IPaBOBOIr0 PeryJMpOBaHUs], OH CIIOCOOEH BJIMUAThL Ha ObICTPOU3MEHSIOLIMeCs IPaBOOTHOLIe-
HHUA ¥ YIIOPsZ04MBaTh UX 60Jiee CBOEBPEMEHHO, YeM 3TO MOXKET C/ie/1aTh 3aKOHOAATelb.

TeHnzeHUMsA K rjiob6aju3alUu MPaBOBbIX MHCTUTYTOB U IIMPOKOE B3aUMOJEeHCTBHE
IPaBOBBIX CUCTEM MHpPa NPUBOAUT K 3aUMCTBOBAHUIO Pa3JIMYHbIX TEXHUK U IPUEMOB JIpyT Y

1 Anekcees C.C. O6uias Teopus npasa: B 2-x T, T. . - M.: «lOpugudeckas sutepaTtypa», 1981. C.155-156.
2 JlenuH B.M. Ykas. cou.
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JApyra. Tak, MO>XKHO TOBOPUTb 00 YCUJIEHHS] POJIM CTATYTHOIO NMpaBa B AHIJIMU U PAa3BUTUU
npeleleHTHOTO MpaBa B CTpaHaX KOHTUHEHTAaJIbHOW NPAaBOBOU CUCTEMBI.

Ha ceroansmHui fieHb npo6JeMa MCIO0JIb30BaHUS W MPU3HAHUSA Cy[eOHOro mpeie-
JeHTa B Poccuiickoin ®egepanuy HabupaeT CBOM 000pOThbl. MHEHUs y4YeHBIX-IIPAaBOBELOB
pacxoAsATCs JJOBOJIbHO UIMPOKO, 6€3 BO3MOXKHOCTH NMPHUX0JA K ONpeAeIeHHOMY KOHCEHCYCY.
OfHU ydyeHble CYMTAKT Cy[lebHOe MPAaBOTBOPYECTBO HApPYIIEHUEM CHUCTEMbI pa3jiesieHus
BJACTeH, Korja CyAaM JAeJIerMpPyloTCS MOJHOMOYHS 3aKOHOJATEJbHOTO0 OpraHa, Apyrue -
IPU3HAIOT NO3UTUBHOE BJIUSIHUE TAaKOro ¢peHOMeHa Ha MpPaBo B 1ieJIOM, OIIepUPYs TEM, YTO
CyeOHbIN NMpelneAeHT CI0CO6eH BOCIOJIHATDL MPo6esbl B IpaBe U JieJlaTh ero 6osiee THOKUM.
Tak, TeopeTuk npaa M. H. Map4yeHKO BblZieJIIET, YTO B CTPAaHAX POMaHO-TepMaHCKOM MpaBo-
BOUM CUCTEMbI CyeOHbIN NMpeleseHT, He Oy/lydr NPU3HAHHBIM B KaueCcTBe UCTOYHUKA poMa-
HO-FepMaHCKOI'o MpaBa, pOpMasJibHO BBICTYNAET B KauyeCTBE TAKOBOTO peasibHO. ITOT GaKT
NOATBEPXK/JAeTCSA MOBCEJHEBHOM MPAKTUKOW HCMOJb30BaHUSI JAHHOTO WCTOYHMKA CyJaMHu
OOJIBIIMHCTBA CTPAaH, OTHOCAIMXCSA K pPOMaHO-TepMaHCKOM MpaBoOBOM ceMbel.

s Toro, YTOOHKI IJ1y62Ke NOHATh NPUPOAY U CYIIHOCTh CyAe6HOro npeleieHTa, Heoo-
XO/IUMO YTJIYOUTBHCS B UCTOPHUIO €TI0 MIPOUCXOXK/IEHUSI.

Takoil MCTOYHHUK NpaBa KaK CyAeOHbIN Mpelie/leHT U3BeCTeH HaM ellle C JaBHUX Bpe-
MeH, korja B /I[peBHeM PuMe B KauecTBe mpeleZleHTa UCIOJb30BaJMCh YCTHbIE 3asiBJI€HUS,
KOTOpble HAa3bIBAJUCh 3JUKTaMU. SBJASACH NEPBOUCTOYHUKOM MpeleeHTa, OHU BbICTYNAIU
B paMKax pelleHHUs1 10 KOHKPEeTHbIM BOMPOCaM JJis IPeTOPOB (BbICIIKUX AOKHOCTHBIX JIHII)
U APYTrux MaructpaToB. OHU HOCUJIU 00s3aTe/IbHbIN XapaKTep AJs1 UCI0Jb30BaHUS B UJEH-
THUYHBIX JleJ1aX Y TeX ke MaruCTpaToB Ha CPOK UX MPaBJIEHHUS, HO MHOTHe, 60J1ee YCTONYHBbIE
3/IMKTbl HAXO/IWUJIM CBOE OTPaXKEHHE y MOCAeAYILUUX MarucTpaToB. TakuM 06pa3oM, MHOTHE
COCTOSIBILIMECSI HOPMbI U MIpaBUJia MAaruCTPaTOB pa3HbIX I'O/I0B, B KOHEUHOM UTOTE, CPOPMHU-
pOBaJ/IM e[JUHYI0 MPABOBYIO CUCTEMY, KOTOpasi MOJIy4rsia Ha3BaHUe IPeTOPCKOe paBo2.

[locnenywoiiee pa3BuTHe MpelLeJeHTHOr0 paBa OTHOCAT K Pa3BUTHIO MPAaBOBOU CH-
cteMbl AHriinu nepuojga XI-XII BekoB. OOiiue MOJIOXKEHUsI TpaBa ObLIM 3aJI0’KEHbI MOCJIE
HOpMaH/Jckoro 3aBoeBaHUsA 1066 r. KoposieBckue cyabpl He UMeJId 001IMX UCTOYHUKOB U pe-
aJIk Jiesia, PYKOBO/CTBYSICh «IIPAaBOM CTPaHbI», TO €CTh 0ObIYHBIM MpaBoM. OHO CJI0XKUJIOCH
KaK pe3yJbTaT Cy/leOHbIX 00bl4aeB, BO3HHMKABIIMX NOMHUMO 3aKOHOJATesJbCTBa. [JlaBHOU
ujieel OblJIa MbBIC/b, YTO PeELIeHUE yKe UMeeTCs, CyAbs JOJKEH TOJIbKO ero HauTu. Cyapsa
BCerJia MIPUMEHSJI YKe CyIeCTBYIOIYI0 HOPMY NPaBa, U, TAKUM 00pa30M, YCTaHOBJIEHHbIN UM
INPUHLIUI CTAHOBUJICS CyAe0HBIM 00ObluaeM (MpeneseHTOM), 0693aTeJbHbIM /IS BCEX IPYTUX
CyZ0B3.

HMcxons 13 Bcero BblllIECKAa3aHHOTO, CyAeOHBIN MpeleleHT MOXKHO TOJIKOBAaTh Kak Cy-
JleOHOe pellleHUe N0 KOHKPETHOMY HPUAHUYECKOMY Jesy, KOTOPOMY TocyZlapCTBO MpHUAAeT
00111e06513aTe/ibHOE 3HAYEHUE U KOTOpOe SIBJISIETCS 00si3aTe/IbHbIM MPU BbIHECEHUU pellle-
HUS 110 aHAJIOTUYHOMY JleJly HUXKEeCTOs el MHCTaHIuen.

Takxe CTOUT OTMETUTD, YTO CyZlebHOe pellleHhe COCTOUT U3 HECKOJIbKUX COCTAaBHbIX
YacTel: yCTAaHOBOYHOM, ompeieisiiollei U BbIBOJIa. B yCTaHOBOYHOM YacTH co/iep>KaTcs OMU-
caHue JieJ1a, YCTAaHOBJIEHUE CylleCTBEHHbIX (PaKTOB (MPSAMbIX U MPOU3BOJHbBIX), ONpe/ie/eH-
HbIX JlOKa3aTeJsbCTB. Onpeaesisitollas YacTb BK/IOYAET HENOCPeJCTBEHHO MPaBOBble MPHUH-
MBI, IPUMEHHUMbIE K JAHHOMY [leJly, BOSHUKAIIMe U3 KOHKPETHbIX 00CTOSATENbCTB. BbI-
BO/I COJIEPKUT B ce6e KOHEUHOe pellleHue, BbBIHECEHHOE CYyI0M [0 3TOMY JieJly, HA OCHOBaHUHU
IpUMeHeHUs onpe/ieJIeHHbIX IPABOBbIX HOPM U NMPUHIUINOB. Tak, HauboJiee CyleCTBEHHbIM
MOMEHTOM /[IJIsl TIpeLie/ieHTa OyAeT SBJIATbCS UMEHHO OlpeJiessionias 4yacTb peuieHusa. OHa

1 Mapuenko M.H. Uctounuku npasa. M.: TK Ben6u, U3a-Bo [IpocnekT, 2008. C. 389.

2 Mapuenko M. H,, [lepss6una E.M. Teopus rocygapctBa U npaBa: yueOHUK JJis 6akasaBpoB. M.: [Ipo-
cnekT, 2013. C. 208.

3 MyxaeB P.T. UcTopus rocyapcTba U npaBa 3apy0eXHbIX CTPaH: yYeOHUK sl CTY/IeHTOB By30B — M.:
HspatenbctBo KOpaiit, 2024. C. 320.
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MOXeT TPaKTOBAaTbCs, KaK MPHUMeHseMOe K NPaBOBbIM BONPOCAaM, BOSHUKAIOILIUM B CBA3U C
YCTAHOBJIEHHBIMH Cy/0M $paKTaMH, IPaBOMOJIOKEHHE, HA KOTOPOM OCHOBAHO pelieHuel.

HeonHo3HayHOCTh cyfie6HOro mpele/ieHTa 000CHOBBIBAETCS TAKXKe HaJW4YMeM psijia
$opM, B KOTOpPBIX MOXKeT NPOAABJAATHCA caMa IpaBOBask OCHOBA CyZebHOro npeneaeHTa. B ka-
yecTBe TaKHUX POPM MOXKET BBICTYNATh UHTEPHpPETAIMOHHbINA aKT, IOCTAaHOBJIEHUS BbICIIUX
Cy/l0B, IPaBOBOM 06bIYall, IpaBOBbIe MO3UIMU CY/1a, CyZebHas NpaKTHUKa U T.A. Takxke, HEKO-
TOpble yYeHble pacCMaTPUBAIOT NOHATHUSA CyZleOHOr0 NpeleseHTa U CyAeO0HON MPaKTUKU KaK
TOX/IEeCTBEHHbIE, IPYTHE XKe pa3AesaioT ux. [[py aToM BbIJeNSA0T BU/AbI NPELeeHTOB: 0 U-
UaJIbHbIA M HeodUILIMa/IbHBIN, 006513aTe/IbHbIA U He0obsi3aTesibHbIN (yOoeauTeabHbIN), pop-
MaJbHBIA U pakTUyecKuU. Tak, AJ1g CTpaH aHIJIOCAKCOHCKOM NMPaBOBOU CEMbU XapaKTEPHBIM
o6yneT oduHaNbHBIA 00513aTe/IbHbINA Mpele/eHT, UCXOASLUNA OT BhILIeCcTosero cyza. B
KOHTHMHEHTAJIbHOU NPaBOBOW CUCTEMe 3a4acTyl0 BbIJEJSIOT JULIb HeEMHOTHe pOpMBbI Ipele-
JIEHTA, K KOTOPbIM MOXXHO OTHECTH WHTEepNpeTalMoOHHble aKThI (IpeleAeHTbl TOJKOBAaHUS)
U CyZlebHYI0 NMPaAKTHUKY («Ccy/leOHO-00bIYHOE MpPaBoO»), HocsAlde GopMasbHO HeobsI3aTesb-
Hbli, HO QaKTHUUYeCKU yOeUTeJbHBbIM XapaKTep, U BBICTYNAaWIlue KaK «pe3yJbTaT MHOIO-
KpPaTHOTO eJMHO06Pa3HOro NpUMeHEeHUSs], MPUHATUN BCEMU UJIU 60JIbLIMHCTBOM CyZ0B»2.

Kak y>ke 6b1J10 CKa3aHO BbIllIE, CyAe0HBIM NpeleJeHT KaK MCTOYHUK NpaBa He IPU3HaH
B Halllel cTpaHe oduLHasibHO. CTOPOHHUKU TOTO, YTO IPAaBOTBOPUYECTBO CyZeOHBIX OPraHOB
B P® HeBO3MOXKHO, ONEPUPYIOT TEM, YTO JAHHBIA MPHUHIUI IPOTUBOPEUUT NPUHLIUITY pa3je-
JieHUs BiacTed. MHeHue Ha 3TOT cueT BbickasaJs 0. I'. U3oToB. Ucxozs U3 ero coobpakeHun,
HEeoOX0JMMO YYUTBIBATh TOT GAKT, YTO OCHOBHBIM U I'JIAaBHBIM HCTOYHUKOM IpaBa BbICTYMa-
eT caMo rocyZapctBo. CorsacHo ero KOHIeNyu, rocyZapcTBO U CO3/4aBajoCh C 3TOU 1ieJIbl0:
yTOOBI 00€eCcneyruTh CylleCTBOBaHHE MpaBa KaK peryJysaTopa NoBeJeHUs desoBeKa. Tak Kak
rocyapCcTBO MOXKeT TBOPUTH NPaBO, CJIeJOBATENbHO, BCe €ro OpraHbl TaK:Ke MOTYT TBOPUTh
npaBo. Ho mockosibKy Takasi cuTyanus co3jasa O0bl MOJHBIM KOJIJIAINC B CUCTEMe NPaBOBOTO
peryJupoBaHus, MOSIBUJIACh HEOOXOAMMOCTh pa3rpaHUYEHUs] KOMMETeHIUH 1Mo QyHKIMO-
HaJIbHOW POJIM Y NPUHATHIO IPABOBBIX aKTOB M0 UX HPUJUYECKOH CUJie. JTa UJiesd Kak pas-
TaKU U HalllJla CBOe OTPaXKeHHe B KOHLENIMU pa3/ie/ieHUs BJacTel, KOTopasi, Ha Halll B3TJIA[,
HOCHUT peKOMeH/laTe JIbHbIN XapakTep. B nepByto ouepe/b, JAaHHBIA TPUHLIMIT BBEJIEH [/l He-
JlONylLeHNs y3ypHalnyy BJacTH B pyKaxX 0JHOTO OpraHa Jinbo Jiulja NyTeM YCTaHOBJIEHUS CHU-
CTeMbI CAEep>KeK U MPOTUBOBECOB, U TOJBKO YK€ BO-BTOpPYIO, — B OTHOIIEHUHU pas3jesieHus
3THUX OPraHoOB MO UX QYHKIMOHAJBbHOU posin. Ucxoasa u3 cMmbicaa ctaTbu 10 KoHcTUTynuu
P®: «opraHbl 3aKOHO/aTeIbHOM, HCIIOJHUTENbHOM U Cy/le6HOM BIaCTH CaMOCTOATE/bHbI»S,
aKIEeHT C/eJIaH He Ha pa3rpaHUYeHHre JaHHbIX OPTaHOB BJIACTU MO KOMIIETEHLIUSIM, 3 UMEHHO
Ha KX CaMOCTOSITEJbHOCTU W He3aBUCUMOCTHU. Tak, ['ocygapcTtBeHHas /lyma o6JiafiaeT He
TOJIbKO PaBOM 3aKOHO/IaTeJIbHOU JleATebHOCTH. PYHKIUSA 00bsABJAeHNUs aMHUCTUH [ocny-
MOU HarJsiJHO JeMOHCTPUPYET MPaBONPHUMEHUTEJIbHbINM XapaKTep WHOTO MOJIHOMOYMS Ma-
JIaTbl 3aKOHO/IaTeJIbHOTO OpraHa. BeicMi UCHOJMHUTENbHBIN opradH - [IpaBuTesbcTBO PO
TaK»Xe 06J1aJlaeT BO3MOXKHOCThIO KaK MPaBONPUMEHUTEJIbHOU, TaK U IPABOTBOPYECKOM Jiesl-
TEJIbHOCTU?.

Takum obpa3oM, ciefyeT OTOPOCUTH NpeaybexjeHs1 HacueT HapylleH!Usl NpUHIMIa
pasjieJieHUsi BJACTEH, MOCKOJIbKY OpPraHbl BJIACTM He OTPaHHUYEHBI JIMIIb KaKOM-TO OJHOH
KOMIIeTEeHIIMeH, a 06/1a/Jal0T Psi/OM LIUPOKKX MOJHOMOYMA. Ha Hal B3rJisi, MCX0A51 U3 TOTO,

1 Cuny.auH C. B. K Bonpocy 0 NOHATHM M XapaKTepUCTHKe CyZe6HOro npele/ieHTa Kak MCTOYHHMKA Npa-
Ba // IOpucts - [IpaBoBexn. 2008. N2 6 (31). C. 28.

2 ’xypa B.B. O cyne6HoM npeneneHTe B Poccuiickoit @enepannu // Cubupckuit l0puanyeckuii Bect-
Huk. 2005. Ne 2. C. 8-9.

3 Koncrutyuus Poccuiickoit ®efepanun (IpuHATAa BCEHAPOAHBIM rosocoBanueM 12.12.1993 ¢ usme-
HEeHUSIMH, OJJOOpPEHHBIMU B XoJe obliepoccuiickoro rosiocoBanus 01.07.2020) // URL: http://pravo.gov.ru,
06.10.2022.

4 Uszotos 0. I'. AHasnorus npaBa kak popma cyzebHoro npeuesenTa // TeopeTudyeckas U npuKJIagHas
topucnpyennus. 2023. Ne 4. C. 9.
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YTO CyZleOHOe NPaBOTBOPYECTBO He 3alpelieHO0 KOHCTUTYLHEHN, TO, B LeJIOM, MOXXHO T'OBO-
PUTBH O BOSMOKHOM NPOSIBJIEHUU €r0 OCHOBHbBIX pOPM B 0OTE€YECTBEHHOU NMPAaBOBOM CUCTEME.

[IpaBoTBOpUYECTBO Ccy/10B B PD, M0 MHEHHIO MHOTHX Y4Y€HbIX, CyllleCTBEHHO OT/INYaET-
cl OT IpeleseHTHOro NpaBa CTpaH aHIJIOCAKCOHCKOM MpPaBOBOM ceMbH. Tak, Kjiaccuyeckoe
NOHMMaHUe MpeleJieHTa, KOTOpoe CBOMCTBEHHO CTpaHaM 00lero npasa, 03HayaeT, 4YTO pe-
lIeHWe BbIIECTOAILEro Cy/ia N0 KOHKPETHOMY Jiesly CTaHOBUTCA 00513aTesIbHBIM [/ CY/l0B
HUKEeCTOAIUX UHCTAHLUY NPY BbIHECEHUHU PeLIeHHUs M0 aHaJorTuH4HoMy Jenyl. OgHako, pac-
CMaTpPUBATh OTEYECTBEHHbIN NpeleleHT HE0OX0JUMO C MHOM TOYKU 3peHus. Ha Hau B3rJis,
dopmMa npeneseHTHOro npaBa P® ckopee HOCUT onocpef0BaHHbIN XapaKTep, IOCKOJIbKY OC-
HOBHasA QYHKIMA CyZl0B — IPaBOCyAve — CBs3aHa, B IepPBYIO oYepeb, C IPpaBONPUMEHUTEb-
HOW [1eATeJIbHOCTbIO, IPUHATHEM KOHKPETHOIO pelleHUs Ha OCHOBe CyLIeCTBYIOIIUX 3aKO-
HOB. Y iM1Ib NpU BO3HUKILEN NPOOEJbHOCTH 3aKOHOAATE/NbCTBA, ONpe/ieJIEHHOW HeICHOCTH,
IPOTUBOPEUYUBOCTH NPABOBBIX HOPM, TPeOYOLIMX 0PUIIMATBHOTO PYKOBOASAILETO pa3bsCHe-
HUSI, MOXXHO TOBOPUTb O NPABOTBOPYECKOM XapaKTepe OT/eJbHbIX CYJeOHbIX pelleHUH.
Heob6xoaumo paccMaTpuBaTh NPaBOTBOPUYECKYID QYHKIMIO CyZAa CO CTOPOHBI PAaBOBBIX Xa-
PaKTEPUCTHUK, KOTOpPble MPHUCYLIU TAKXKe aKTaM OPraHOB 3aKOHOJATeJbHbIX BJacTU. Tak,
Heo0X0JMO BbIJIeJIUTh PAJ, clelupriecKUX IPU3HAKOB, KOTOPbIe XapaKTEePHBI, KaK A5 aK-
TOB NapJiaMeHTa, TaK U JJisd aKTOB Cy/0B, 00pa3ylollUX NpeLe/ieHTHOe npaBo. K TakuM npu-
3HaKaM He00X0JJMMO OTHECTHU 0011e0653aTeIbHOCTb, OTCYTCTBUE OTPaHUYEHUSI BO BpeMEHU
Y IO KPYTy JIML, HOPMaTUBHOCTb XapaKTepa, psiMoe JelCTBUE, CTPOTYI0 UePAPXUYHOCTb U
T.4. [IpeacraBisieTcss, YTO UMEHHO 3TU NPU3HAKM OTJIMYAIOT MPABOTBOPUYECKYI JefATeJb-
HOCTb CyZ10B P® 0T MX 06bIYHOM NPAaBONPHUMEHUTETbHOU MPAKTUKUZ,

OTeuyecTBeHHas cucTeMa lpaBa opULHATBHO 6a3upyeTcs, B O0JiblLIel CTeNeH!U, Ha 3a-
KOHOZaTeJbHbIX akTax PesnepanbHoro CobpaHus. Ho 4To NpoucXoAuT TOTAa, KOr/ja 3aKOH He
MOXKeT B IIOJIHOM Mepe yperyJIMpoBaTh Te UJIU UHble IPABOOTHOLIEHUA?

OfHUM U3 pellleHUH JJaHHOW CUTYyalluM SIBJSIOTCA MocTaHOBJeHUsA BepxoBHoro Cyaa
P®. B 3THX aKTax coZepKaTcs pa3bsCHEHUS 0 HOPMATUBHO-NPABOBbIM aKTaM, OTAEeJbHbIM
TepMHHAM, KOHCTPYKLHUSAM, BKJIKYAIOTCI peKOMeHJallMu MO OTAeJbHBbIM BONpPOCAM, OCHO-
BaHHbBIM Ha CcyZle6HOU npakTuKe. /[aHHOe OJTHOMOYME Cy/la TaKXKe 3aKpelJyeHo cTaTbel 126
Konctutynuu P®: «BepxoBHbiii Cyn Poccuiickont @efepanuu ocyuiecTBasieT B NPeAyCMOT-
peHHbIX dpeJiepaibHbIM 3aKOHOM NPoLeccyalbHbIX popMax CyleOHbINA HaZ30p 3a JeATeJbHO-
CTbIO CY/I0B 00LIel IOPUCAUKLIHUN U apOUTPAKHBIX CYZI0B U /laeT pa3bsCHEHHUs MO BONPOcaM
cyZle6HOUM nmpakTuku». HuxecTosuiye cyAbl MCHOJAb3YIOT MpaBOBble MO3ULMU BepxoBHOro
CyJzia /151 JOCTUXKEHUS COrJIaCOBaHHOTO IPUMeHEeHUs NPaBOBbIX HOPM U eJMHOO06pa3us npa-
BOBOM npakTUKU. O6pauiasch K noctaHoBaeHUsAM [lienyma BepxoBHoro Cyza, cy/ibsi NIPUHU-
MaeT BO BHMMaHUe MHEHHE, NO3UIMU U MpPaBOBble HOPMbI, KOTOPbIMU PYKOBOJCTBOBAJICS
BepxoBHbIM CyJ, YTO NPUBOAUT K YMEHbIIEHUI0 HECOTJIACOBAHHOCTU M NMPOTHUBOPEYUBOCTHU
NpaKTUKHU BCell cucTeMbl cy0B. [Ipu HecoBnagenuu nosunui BepxosHoro Cyga PO u Huxe-
CTOSIILIUX CYy/I0B, IPUOPUTETHOE 3HAYEHHE UMEIOT NoCcTaHOBJIeHUs BepxoBHoro Cyzas.

CtouT o6paTUTb BHHMaHUe Ha noctaHoBjeHHe [lneHyma BepxoBHoro Cyza ot
30.06.2020 r. N2 13, B KOTOpPOM, Ha Halll B3TJIs/l, COJEPXKATCS 3JIeMEHTHI NpeleJeHTHOro npa-
Ba: «IIpoBepsis NpaBUJbHOCTb NPUMEHEHUS CyJaMU NePBOM U amnesVISLIMOHHON WHCTAaHLIMN
HOpPM MaTepUaJbHOTO M NPOLECCYa/bHOrO NMPaBa, CyJ, KaCCalMOHHON MHCTAHLIMU IPUMEHHU-
TeJibHO K 4acTu 4 ctatbu 170 AIIK P® ycranaB/iMBaeT, COOTBETCTBYIOT JIM BbIBOJIbl CY/IOB
NpaKTHKe MPUMEHEHUs MPABOBbIX HOPM, ONpeJe/IeHHOW NocTaHoBJeHUussMu [lienyma Bep-

1 xypa B.B. O cyne6HoM npenenenTte B Poccutickoit @enepanuu // Cubupckuit 0pugnyecknii Bect-
HUK. 2005.Ne 2. C.8 - 9.

2 MapueHnko, M. H. Cyie6Hoe mpaBOTBOPUYECTBO U CyeicKoe mpaBo: yuebHoe nocobue / M. H. Mapyen-
k0. MockBa: I[Ipocnekr, 2017. C. 425-428.

3 llysbra Y. B. [IpaBoBele nosunuu BepxosHoro Cyga P®. Teopus u npakTuka: MoHorpadus — M.: Us-
JaTtesbcTBO IOpaiit, 2024
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xoBHOrO Cyzna Poccuiickon @esepaniv U COXpaHUBIIMMU CUJIYy IOCTAaHOBJIeHUAMH [lneHyma
Bricuiero ApoutpaxsHoro Cyga Poccuiickont @enepaliui o BonpocaM CyZleOHON NMPAaKTUKH,
nocraHoBsieHussMM [Ipesnauyma BepxoBHoro Cyza Poccuiickoit ®esepaliiv U COXpaHMBLIU-
MU CUJy NTOoCTaHOBJieHUsIMU [Ipe3uanyma Boeicuiero ApoutpaxkHoro Cyaa Poccuiickont Pepe-
pauuy, a Takke cojiepKalleiicsa B 0630pax CyZeOHOM NPaKTUKH, YTBepXKJeHHbIX [Ipe3nany-
mMoM BepxosHoro Cyga Poccuiickoit ®egepanun» (1. 28)%

JpyruMu ci0BaMH, UCXO/ZSl U3 CMbIC/IA TIOCTAHOBJIEHUS, KacCaljMOHHbIE Cy/ibl 00513aHbl
NPOBEPATH BBIBOJbI IEPBOX U alleJIIMOHHOM WHCTAHLIMU Ha NpeJMeT COOTBETCTBHUA Ipa-
BOBbIM no3unusaM BepxoBHoro Cyza P®. BoiHeceHHble pellleHUs MOTYT ObITb OTMEHEHBI, ec-
JIU HUKECTOsI1IYMe HHCTAaHIMU pacCyAUJIH M0-CBOEMY YCMOTPEHHIO, UITHOPUPYS MHeHHUe Bep-
xoBHoro Cyzna P®.

WHBIM cy/1ieOHBIM OPraHoM, Ybsl [eSITeJIbHOCTD SABJSETCA 0TYAaCTH NpeLeleHTHOH, Bbl-
ctynaeT Konctutyuuonnbiii Cya P®. Konctutyuuonnsiii Cy 061aZjaeT psiioM MOJTHOMOYUH,
NPUCYLIUX TOJBKO JJAaHHOMY OpTraHy. B yacTHOCTH, eMy NpUHAJIEXUT QYHKIMSA KOHTPOJIA 3a
COOTBETCTBUEM PA3JIMYHBIX IPABOBBIX aKTOB OCHOBHOMY 3aKOHY rocyaapcrsa — KoHcTuUTy-
nuu P®. MoxxHO roBopuTh 0 pakTuueckoM HopMoTBopyecTBe KoHcTuTynmonHoro Cyzaa no
paAy npu4rH. AKThI, u3gaBaeMble KoHCTUTYMOHHBIM Cy/10M B X0/le HOPMOKOHTPOJIAA 06J1a-
Jlal0T onpe/ieJieHHbIMY MPHU3HAaKaMH, IPUCYIIMMU TaKXKe aKTaM, U3[jJaBaeMbIM [IpaBOTBOpYe-
CKMMM opraHaMu. OHU SABJASOTCSA 0611e00s3aTeJbHbIMH, HE OrPAaHUYEHbI B JIEHCTBUU BO
BpPEMEHM U MO KPYTy JIUL. UX HOpMAaTUBHOCTDb U 00111e006513aTe/IbHOCTb 3aKJ/I04YaeTCs B CTPO-
roM COGJII0JIEeHUU 3TUX MOCTAHOBJEHHUHM BCEMU rOCyAapCTBEHHbIMU OpraHaMu, BKJ4Yas Cy-
JleOHble, OpraHaMM MeCTHOrO CaMOyIpaBJeHHs, OpraHru3alUusMHU, NpeANpUATUAMU, TpaxK/a-
HaMM U ApyruMu cyobektaMu (cT. 6 PK3 «O KonctutynuonHom Cyae Poccuiickoit Pepnepa-
nuu»)2. Moctanosnaenusa Koncrutynuonsoro Cya 06/1aaloT BLICOKOM I0pUANYECKOI CUIIOH,
SIBJISIIOTCSI OKOHYAaTeJIbHBIMM, He ToJJIexKaT 006KaJIoOBaHUIO U JIEUCTBYIOT HENOCPeCTBEHHO.
Xo4veTcs oTMeTUTh, UTO KoHcTuTynuoHHblM CyJZi BlipaBe U3/laBaTh MOCTAHOBJIEHUS MO OT-
JleJIbHBIM KajiobaM Ha HEKOHCTUTYLMOHHOCTb MPAaBOBbIX HOPM. B cBoeM moCTaHOBJIEHUH
JlaHHBIX OpraH B MOTUBHPOBOYHOM YaCcTH U3JIaraeT CBOIO MO3UILIMI0 OTHOCUTEJNBLHO paccMar-
pYBaeMoro cjay4yasl, TeM CaMbIM NOATBEPXK/Jasi HECOOTBETCTBUE UJIM K€ COOTBETCTBUE 00Ka-
JlyeMOM NMpaBOBOW HOPMbI JIM6O B 1jesioM npaBoBoro akta Koncrutynuu P®, yto no cBoeit
CYTH CO3/laeT UMEHHO CyeOHbIN Mpele/leHT, Ha KOTOPBIX BIOC/IECTBUU 00513aHbl ONMPATh-
csl BCce MHbIe CYyO'beKThI IpaBa. B TakoM ciiyyae, IPUHSATHIN paHee aKT MOXET ObITh IPUMEHEH
K HOBOMY /JieJly, 10 aHaJIOTUU C KOTOPbIM yKe OblJI0 IPUHATO pelieHUe. TakuM o6pa3oM, mo-
3unuu KoncrurynuonHoro Cyza P® o6peratoT GpopMy HCTOUHHMKA NPaBa, 06pa3ys Npu 3TOM
CrelMaJbHYl0 KaTeropuio CyZile6HOro npeneseHTa. IpKkuM NpuMepoM CAyXKUT OllpesiesieHre
Koucrutyuuonsoro Cyza ot 30.09.2019%, B kotropom KC P® pasbacHUI NpaKTHKY NpUMeHe-
Hus crateit 208 I'MIK P® u 395 'K P®, B pamkax KOTOpPbIX paspellaeTcs NpUMeHEeHHUE K
JIOJDKHUKY KaK UHJEeKCalliu PUCYKAEHHbIX CYMM, TaK Y B3bICKaHUS MPOLLEHTOB 3a yJepiKa-
HUe B3bICKaHHbIX CyMM. [lo cBoeut cytu, KC P® yperysupoBas KOHKpeTHblE IpakJaHCKHUe
PAaBOOTHOLIEHHUS, TOCPEICTBOM KOTOPBIX B JaJIbHEUIIIEM MOXHO OY/IeT PYKOBOJCTBOBATbHCS
IpU UCTPEOOBAHUU KOMIIEHCALIUY 33 HEUCIIOJIHEHHBIE JleHeXXHble 00513aTe/IbCTBA.

B 3ak/ito4eHUH BCceMY BbILIECKAa3aHHOMY, X0YETCS OTMETUTD, YTO HA JAHHbI MOMEHT,
Mbl MO>XEM BBbIJIEJIUTh HA/IMUMe HEKOTOPbIX OCHOBOIIOJIAaraloliyMX 3J1eMEHTOB NpeleseHTHOT0

1 lloctaHoBneHue [Lienyma BepxoBHoro Cyza P® ot 30.06.2020 Ne 13 «O npuMeHeHUN ApOUTPAKHOTO
npoueccyanbHOro KoZekca Poccuiickoit @efiepanii Mpyu pacCMOTPEHUH [ieJ1 B apOUTPaXKHOM Cy/ie KaccalhoH-
HOUM MHCTaHIUM» // Poccuiickas rasera. 2020. Ne 156.

2 QenepanbHbI KOHCTUTYLIMOHHBIN 3aKoH OoT 21.07.1994 Ne 1-OK3 «O Konctutynuonnom Cyze Poc-
cuiickort ®enepanun» // Coopanue 3akoHomaTebcTBa PD. 1994. Ne 13. Ct. 1447.

3 Onpepenenune KonctutynuonHoro Cyga P® ot 30.09.2019 N 2583-0 «06 oTkase B MPUHATHUHU K
paccMOTpeHHUIo XkaJjlo6bl rpaxkjaHuHa Tokapesa [laBia BiaaguMupoBuya Ha HapylleHHe ero KOHCTUTYLIMOHHBIX
npaB ctaTbed 208 'paxkaaHcKoro npoleccyalbHOro KoJekca Poccuiickoit @espepanuy, nyHKTaMu 1 ¥ 2 cTaTbu
395 I'paxkpaHckoro kogekca Poccuiickoit @epepanun» // CIIC «KoucynbTanTIlaocy.
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npaBa B Halleu ctpaHe. Hesb3s cka3aTh, UyTo noctaHoBieHUs: BepxoBHoro Cyga PO uiu Kon-
ctutyuuoHHoro Cysa P® B nmosiHOM Mepe MOTYT AABJAATbHCA GOpMaibHbIM HCTOYHUKOM MpaBa.
Ha fgaHHBI MOMEHT OHU HOCST JIMILb BOCHOJIHSAIOLUUN JIMO60 BCIIOMOTATE/NbHBIA XapaKTep,
paspellas WpUAMYECKUE CUTyalluU U yNnops/04ynBas Te OOleCTBEHHbIe OTHOLIEHHUS, KOTO-
pble B IIOJIHOW Mepe He yperyJMpoBaHbl HOPMaMH 3aKOHOJAaTe bCTBa. /lajibHelllee pa3BU-
THEe HOPMOTBOPYECTBA CyZ0B CTOUT IO/ BOIPOCOM, HO IePCIEKTHUBbI PAa3BUTHUSA U CeTOAHALI-
HAS CUTyallus TOBOPSAT O BO3pacTalolled poJiu Cy[elcKoro npasa B NpaBoBol cucteMe Poc-
cuiickoit Penepayuu.

KOMMEPYECKHE CY/bI B XIX - HAYAJIE XX BB.

A. /I. O0HowuBKuHa,

cmydenm Opuduueckozo uHcmumyma

Kemeposckozo 2ocydapcmeenHozo yHusepcumema, 2. Kemeposo.
HayuHnwlil pykosodumens: K.1.H., doyenm A. B. 'aspusiosa.

Oco6eHHOCTH CO3/1aHNS KOMMepYeCKHX CY/1I0B B POCCUICKON UMIIEpUHU

B XVIII Beke B Poccun npour3ouio gesieHrve CyZ0B Ha KyledeCcKrue U CIeluaJlu3upo-
BaHHbIe Toprossle. [locse Boixosa ykasa I[letpa I ot 26 aBrycra 1727 rojia nosiBUJIKCh CJ10-
BECHbIE TAMOXXEHHbIE Cy/ibl, 00ecreyrBalolle KOHTPOJIb 32 TOPrOBbIMU U BEKCEJbHBIMH OT-
HoumeHUsAMU. OJHAKO C yCTpaHEHUEM BHYTPEHHUX TaMOXXEHHBIX FpaHUL, UX QYHKIUU ObLIA
MOTJIOLIEeHbI PATYIIHBIMHU CJI0BECHBIMU TOPTOBBIMU CyZlaMH, CO3/JaHHBIMU B 1754 roay.

Cyne6nas pedpopma 1775 ropa usMeHusia NpaBoBOU CTATYC CJA0BECHBIX TOPTOBBIX CY-
JIOB [IpM paTyllax U MarucrpaTax. Mx pemeHnus nepectanu 6bITh 00513aTe/JIbHBIMHU, 103BOJISAS
HeJI0BOJIbHBIM CTOPOHAaM 00>kaJioBaTh JieJl0 B CyJle nepBoi MHCTaHUUU. C0BeCHble TOPro-
Bble Cy/ibl paKTHUUYECKH JIMIIUINCh CBOEH Cy/leOHON 3HAYUMOCTH U CTa/Iv JIUIIb GOpMaJbHbIM
3TaloM B IpoLecce pacCMOTPEHUS JeJl, CBA3aHHbIX C NpeJNpPUHMUMATENbCKON JleTeJbHO-
cTblo. TakuM 06pa3oM, crienMaabHble Cy/ibl, pacCCMaTpHBaBLIMe OCHOBHYI0 Maccy JieJl, BbITe-
KaIUX U3 peJIpUHUMATENbCKOM JesITeJIbHOCTH, GaKTUYECKU ObLIY JIUKBUJUPOBAHBDI.

K Havany XIX Beka cyliecTBOBaJl pAf, YYpeX/JAeHHH, 3aHUMAKLUXCSI pacCCMOTPEHUEM
TOProOBbIX CIIOPOB U UMEKUIUX CyAe0H0-aJMUHUCTPATUBHbIe QYHKIIMH, HO UX KOMIIETEHIHS
6bpL1a orpaHuyeHa. Ykasom oT 13 centsa6psa 1800 roga KomMepi-kosierusi nosaydusia oos-
3aHHOCTb pacCMaTpUBaTh JleJla MHOCTPAaHHbIX KynuoB. [lpu JuMKBUJAaUUU KOMMeEpPI-
KOJIJIETUX yKa30M oT 2 okTsA6ps 1811 rojga BpeMeHHbIN AenapTamMeHT KoMMepij-KoJieruu
COXpaHSJICS JJis pellieHUs] TS0, MoCTynamuiyMx u3 tamoxeH. OgHako B 1823 roay oH ObLI
3aKpBIT, U €ro Jiesa nepesaHbl B «CyJHOe OTJeJleHue» JleapTaMeHTa BHEIIHEW TOPTOBJIU.
ITU y4ypexJeHHUs He MOTIJIM 06ecrneyuTb 3QPEeKTUBHYIO CyAeOHYI0 3alUTy NpejlpUHUMa-
TeJIbCKUX UHTEPECOB B YCJIOBUSAX PA3BUTHS PbIHOYHBIX KAIUTAJTUCTUYECKUX OTHOIIEHHH.

KomMepyeckue cyabl B iepBoy nososuHe XIXBeka

B Havasie XIX Beka BO3HUKJ/IA MOTPEOHOCTh B GOPMUPOBAHUN KOMMEPYECKUX CY/I0B B
Poccuu, 0co6eHHO B ropo/iax ¢ akTUBHOM TOpProBJsied. ITa U/ies BOSHUKJIA B Kylle4ecKou cpe-
Jle, HeCMOTpPS Ha OTCYTCTBUE YEeTKUX IIJIAHOB OT IIPaBUTeJIbCTBA. [lepBble KOMMepYyecKue Cy-
Jibl ObLIM CO3JlaHbl M0 BbicouyalilieMy mnoBesieHUI0, BKIoYass Opecckuil 1 TaraHporckuul B
1808 ropy. Ilo3xe njess KOMMepYeCKHUX CyZl0B pacIpoOCTPaHUIach Ha Jpyrue roposa, BKJIIO-
yass MockBy u CaHkT-IleTepbypr. [IpoeKkThl co3/jlaHHsI KOMMEpPUYECKHUX MaJjaT U CYJl0B BKJIIO-
YaJsiu B cebs peryJiMpoBaHHe TOPTOBJIM, a TaKXKe a/[MUHUCTPATUBHbIE U CyZlebHble QYHKIIHHU.
ITU opraHbl ObLJIM OPUEHTUPOBAHbI HA MOAJEPKKY UHTEPECOB KyleyecTBa U OBbLIU YaCTbIO
CUCTEMbI MUHHUCTepPCTBA GHUHAHCOB.

B nepuof cylecTBoBaHUA BeKceJIbHOro komuTteTa ¢ 1827 no 1832 roasl kKoMmMmepye-
CKHue CyAbl B Poccuu moJsiydyu/iv HOBbIM UMIYJIbC pa3BUTUSA. PaboTa koMUTeTa MapasijiebHO
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BeJlachb HaJl CUCTeMaTHu3aleld 3aKOHOAATEeNbCTBA U NPOEKTOM 001Lero "YupexxJeHUs KOM-
Mepueckux cyzoB" (YKC). BaxkHO OTMeTUTb, UTO U3MEHEHUSI B KOMMEPYECKOM CYy[0yCTPOM-
CTBe U CyZIONPOU3BOZCTBE ObLJIM BHECEHBI Yepe3 BeKCEeJbHbIM KOMUTET U3-3a HeXXeJaHUs
MMIlepaTopa nojJepaTb HOBAallMU B CUCTeMaTH3aluK 3aKOHOB. PazpaboTka YKC npoucxo-
JiiJa Ha 3aK/JYWTEeJbHOM 3Talle paboTbl KOMUTETA MOC/e CO3/4aHUS NMPOEKTOB yCTaBa O
TOProBOM HECOCTOSATEJNBHOCTH U ycTaBa 0 Bekcesisax. B 1830-50-e rogbl XIX Beka B Poccuu
cbopmupoBanack 3¢PeKTHBHAsA CUCTEMA KOMMEpPYECKUX CY[OB, ONMMpaBLIAsCAd Ha o0Ljue
HOpPMBbI 3aKOHOJaTeabCcTBa. KomMepyeckue cyabl GYHKIIMOHUPOBAJIU JIMIb B pETUOHAX C aK-
TUBHBIMU TOPIOBBIMU CJeJKaMA U COOTBETCTBYKILIUMHU HMYLIEeCTBEHHbIMU CIIOPAMMU.
CTpyKTypa ¥ IPpUHLMIIBI KOMMepPYEeCKUX CY0B BbI3bIBAJIU JOBEpUe Y NIpeAIIpUHUMATEbCKO-
o KJ1acca, a NPUHIUIIbI CYy0NPOU3BO/CTBA CTUMYJIMPOBAIN UX 3QPEKTHUBHYIO paboTYy.

B 1840-x roaax BJacTU BbIpaXkaJid UHTepeC K Y>KECTOYEHHIO0 KOHTPOJISA 32 KOMMepye-
CKHMMH CyJaMH, YTO OTPaXKaJIoChb B UHULIMAaTHBe MUHHUCTpa octuliuu B.H. [TanuHna. [locie He-
yAQuHbIX MONBITOK BHECTU U3MEHEHUSI B KOMMepPUECKHE CY/ibl, IPOKYPOPCKUU HaA30p ObLI
BBeJleH B HEKOTOPbIX KOMMEPUYECKHUX Cy/laX, HO B orpaHu4eHHOU ¢popme. Tak, MONBITKU yxKe-
CTOYUTb KOHTPOJIb 32 KOMMEpPUYECKHMMHU CyJlaMU U BHECTHU U3MEHEHHUs B UX pabOTy B MepBOU
noJsioBuHe XIX Beka OblJIM 6€3yCIelIHbI.

KomMepueckue cyapl B npeipepopMeHHOE BpeMsl UTpajiM OYeHb BaXKHYI0 poJsib. OHU
SIBJISIJIUCh MOJIMTOHOM, Ha KOTOPOM OTpabaThIBaJUCh OyprKya3Hble MPUHIUIBI CYA0YCTPOM-
CTBa Y CyI0NPOM3BO/ICTBA 33/10JITO [0 CyAeOHOU pedOpMBI.

KoMMepueckue cybl B yca10BUAX peaar3anuu Cyae6Hoit pedopmbl 1864 r.

B ycioBusix cyne6Hod pedpopmbl 1864 r. U1 MoJepHU3AIMM CUCTEMBI Cy[0OB 00lIel
IOPUCAUKIIMY, KOMMepUYeCcKUe Cy/Zibl IPOL0JKAINA COXPAHATh CBOIO eATeJbHOCTh B KayeCTBe
CYy/IOB 110 TOPTOBBIM criopaM. B To e BpeMs B 60JIbLINHCTBE PETHOHOB KOMMEPUYECKHUE CIIOPbI
CTa/i MOACYAHBbI cyZiaM o6uiel pucAuKuud. OJHAaKO CTOPOHHUKAaMU TOPTOBOr0 NMPaBoOCYy-
JlUsl OTCTarMBaJIach MO3ULMA COXPAaHEHUSA KOMMEpPUYECKUX CY/I0B.

CTouT cKasaThb, UTO cyZie6HasA pedpopMa, MOJlepHU3UPOBAaB GOPMbI IPaXKJaHCKOTO CY-
JlOTIPOU3BO/ICTBA, 00yCcI0BUIa O60Jiee Ka4ueCTBEHHBIM NOPSAJ0K PaCCMOTPEHUS I'PaXKIaHCKUX
CIIOPOB, TEM CaMbIM CyZbl 001Iel IPUCAUKIIMU CO3/aBaIM KOHKYPEHIHI0 KOMMepPUYEeCKHUM CY-
JlaM, OJJHAKO KOMMep4ecKHe CyZibl IPU COXPaHEHUU NpeKHero nopsazkKa CyLonpou3Bo/CTBA
KOMIIEHCUPOBAJIU CBOE OTCTaBaHUe 0COO0M crenManr3anuen, 6bICTPbIM U YIIPOILEHHBIM MO-
PAIKOM pacCMOTPEHMUs eJl, UM MO CYAHbIX

Bonpoc o coxpaHeHHUH 3TUX Cy[,0B COXpPAaHAJ CBOI aKTyaJbHOCTh B IlepBble Iro/ibl 110-
ce mpeobpa3oBaHus CyAebHOU cucTeMbl. boJsiee Toro, cam B.II. ByTkoB, Bo3r/1aB/isiBIINM He-
KOTJla KOMHCCUIO Mo cocTaBjieHUto Cyne6HbIX YcTaBoB 1864 1., B 1865 roay moaaepkan
UJIeI0 COXPAaHEHUA U [leATeJIbHOCTH OT/eJIbHbIX KOMMepuyecKux cynoB. Kak ormevaet U.B.
ApXUMoB, MPUUYUHOMN ITOTO SABJSJICA cieliuPUIecKUd COCTaB KOMHUCCUH, OOJIBIIUHCTBO YJie-
HOB KOTOpOM ObLJIM JjaJieKHd OT NMPaKTHUYECKUX BOIPOCOB TOProBoro npasa u npoueccal. Ko-
MUCCUEeN ObLIM 3aTpebOBaHbl MHEHHUS] 3aUHTEPECOBAHHBIX JIMI, U MPAKTUYECKU BCE J0JIXK-
HOCTHBIE JIN1A, UMEBLIKE OTHOLIEHWE K KOMMepPYeCKUM CyJaM, BbICKa3aJMCh 3a UX COXpaHe-
Hue. Bce pedpopmMaTopckue NpoeKThl OKa3ajaucChb MOJOBUHYATBIMU M, B KOHEYHOM CUETE, He-
peasi30BaHHBIMUZ, B pe3y/ibTaTe CJ103KUJI0Ch [jBa OCHOBHbBIX M0/IX0/la K pelleHUI0 Bolpoca 0
cy/ibbe KoMMepueckux CyoB. [lepBblil moaxo[, noasep>xuBaeMblii MUHUCTEPCTBOM HOCTHU-
LMY, OTpa)kaJl MO3ULUI0 UX ylpa3gHeHUs. [IpoTHBONOJIOXKHOE HallpaBJieHUe, ONMpaBlleecs
Ha MOJJIeP>KKY KyIeyecTBa, a TaKKe MUHHUCTPOB, UMEBIIUX OTHOIIIEHHE K JaHHOU MpobJieMe,

1 PacckasoB B.JI. Biausinue cyfe6H0# pedopmbl 1864 1. Ha pa3BUTHE HHCTUTYTA KOMMEPYECKUX CY/I0B B
Poccuiickoit umnepuu // [IpaBoBoe rocyapctBo: Teopus U npaktuka. 2020. Ne1 (59). C. 45 - 53.

2 Taxonpuyuk E. [JI. OpraHu3allMOHHO-NIpaBOBble U MpoLecCyaJbHble OCHOBbI KOMMEPYECKOTO
npaBocyzus B Poccuu B XIX Beke: cnepuanbHOCcTh 12.00.01 «Teopusi 1 McTOpHUSA NpaBa U rocyapcTBa; UCTOPUS
y4eHHUH 0 paBe ¥ roCy1apCcTBe»: AUC. ... KAHJ, PHUI. HayK. - M., 2009. - 158 c.
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YyCHEeLIHO OTCTauBaJI0 MPaBO Ha CylleCTBOBaHHE KOMMepPYeCKHX CYJOB KaK 4Ype3BblYalHO
3¢ PeKTHUBHBIX OPraHOB M0 PELIeHHI0 KOMMepUeCKUX CIopoBl.

B BUAy Hepeasn30BaHHOCTHU NMPOEKTOB 10 NPE0OPa30BaHUIO0 U Pa3BUTHUI0 KOMMepye-
CKMX CyZ,0B, K Hadasty XX Beka B Poccuu ocTaznoch TOJIBKO YeThlpe KOMMepYecKux cyza: B [le-
Tepbypre, MockBe, Ozecce 1 BapiaBe. OHM UMeJIM OT/IMYHUSA 110 CBOEH CTPYKTYype U MECTy B
cyfebHoil cucreme. Tak, komMepueckue cy/bl [leTepbypra, MockBbl U Ozeccel B cBoel fes-
TeJIbHOCTU MCII0JIb30Ba/IM YCTaB TOProBOro CyZLonpousBocTBa. OHU ObLIN 060C006J1€HBI, HO
KOHEYHOW MHCTaHLUeN /IS HUX BbICTyNaJ cyZe6HbId AenapTaMeHT CeHaTa. B cBolo ouepefp,
BapmaBckui#l cyj, cO3aHHbIN B pe3y/ibTaTe pedpopMUpoBaHus BapiaBckoro koMmMmep4ecko-
ro TpubyHasa B 1875 r., aeiicTBoBa/s Ha ocHOBaHUHU CyZleOHBIX ycTaBOB 1864 T, KOTOpPbIK
BXO/IUJI B CUCTEMY OOILUX CYJI0B U NOJYUHAJICA CyleOHOM NasiaTe U rpaXkKJaHCKOMY Kaccalu-
OHHOMY JlenapTaMeHTy CeHaTa?.

BejoMCTBO KaXX,0T0 Cy/ia pacnpoCTPaHAJI0Ch Ha TOT FOPOJ U ye3[, Iie OH HaXOUJICH.
TeppuTopuanbHas NoACYyAHOCTD ONpeJesslacbh MECTOM HAaXOXAEHUs CIIOPHOIO0 MMYILECTBa,
TOProBOrO 3aBeJeHUs WJIU BpEMEeHHBbIM IpeObIBaHWEM OTBeTYHMKa. C TOYKU 3peHUs Npej-
METHOM NOJCYZJHOCTH, B KOMMeEpPYECKHUX CyZlax pacCMaTPUBAJIMCh TPU KaTErOpHUH Jiesl: TOpro-
Bble, BEKCeJIbHbIE Jles1a U Jiesla 0 OaHKPOTCTBE, T.e. [iesia, 00yC/10BJIeHHbIE TOPTOBJIENW U COOT-
BETCTBYIOLIMMH 00513aTe/IbCTBAMHU, 00YCJIOBJIEHHbIE TOPIrOBBIMU OllepanusiMu3.

O6paujasgs BHUMaHUe Ha TOProBble U BeKCeJbHbIe Jles1a, HaX0sluecs B UX MO/ CYAHO-
CTU OTMETHUM, YTO K TAaKOBBbIM OTHOCUJIMCh BCe TOPrOBbIe CIIOPHI, BO3HUKAIOLHE U3 O TOBOU
U PO3HUYHOW TOPIOBJIM, BKJIO4Yad Jiesa, BbITEKAaWIlue K3 TOProBOM NPOMBILIJIEHHOCTH
(cTpouTesbCTBO, OKYIKA, IOYMHKA UM HaeM KopabJield U KyledecKHUX CyZI0B), a TaKxKe Npa-
BOBble KOH(QJIMKTBI, 00yCJI0BJE€HHbIE HAapYLIEHUSMU [JOTOBOPOB INOCTAaBKH, KOMHUCCHH, 00
OKa3aHMH YCJIYT, O IeHEeXXHbIX IepeB0/ax, 3aliMax, KpeJuTax U T.4.4

A x 06513aTesIbCTBaM U JJOrOBOpPaM, CBOMCTBEHHBIM TOPTOBJIE, OTHOCUJIUCH:

«- JleJ1a 1o »aJiobaM Ha KylledeCKUX NMPUKa3YMKOB M JIABOUHBIX CUJIEJIbIEB, TAKXKe Ha
CYZlOBIIKOB, U3BO3YMKOB TOBApOB, apTeJbLIMKOB, OPAaKOBIIMKOB U Ha JAPYTUX JHL, YIO-
TpebJiieMbIX 10 TOPTOBJIE;

- ZleJia 1o CIopaM U BCAKOTO poja MCKaM MeXJy TOBapHuIaMy TOProBOro l0Ma, B TO-
BapUllleCTBe MOJHOM, TOBApULIECTBE HAa Bepe U TOBApUIECTBe JJisl 0COObIX ONpe/eseHHbIX
JleJ1 U IpeAnpUsiTUY;

- JleJla IO TOProBbIM 00513aTesIbCTBAM, 3aKJIl0UaeMbIM Ha OUp)Ke NOCpejCTBOM Ma-
KJIEPCKUX 3alUCOK;

- JleJia 10 CIOpaM U MCKaM, BO3HUKAIOIIUM M3 JJOTOBOPOB, 3aKJH4YaeMbIX [IPU TOPTo-
BbIX OTIPAaBJIEHUSAX MEXY COyYaCTHUKAMM B MOCTPOEHUH, OKYIIKe, TOYMHKe U ppaxTe KO-
pabJsiell ¥ KylledeCcKHX CY/ZI0B, MeX/ly X035ieBaMU KopabJiell U CyloB U KopabesblluKaM{ UJIH
CYZOBIMKAMHU, MeXAY KopabesbliMKaMi U KOpabeJbHbIMU CJAYKUTEJSIMU, UM BOJOX0/1a-
MU;

- ZleJia o0 MOPCKOMY CTPax0OBaHMI0, aBapuH, 60Mepee U KOpabieKpyLIeHUI0o»®

B XVIII Beke B Poccru Havasioch pa3zesieHue CyZl0B Ha KylledyeCKHe U CIleLiUaJu3upo-
BaHHbIE TOPrOBbI€, YTO NMOAUYEPKUBAJIO CTPEMJIEHUE K OoJiee 3P PEKTUBHOMY yperyJnupoBa-
HUIO0 KOMMepPUYeCKHUX CIIOpoB. TaMoXkeHHbIe Cy/ibl ObLJIM CO3/jaHbl B 1727 roay AJis Haj3opa 3a

1 Caxaposckuit U. 10. Cyne6Has pedopma 1864 roga // Mosnopoit yuenniit. 2015. Ne 7 (87). C. 588-591.

2 3axaposa II. B. KomMepueckue cyabl B Poccuu BTOpoi mosioBuHbl XIX - Hauyasna XX Beka: obGuiue
MO/X0/IbI M YaCTHbIE 0CO6eHHOCTH popMUpOBaHus // AKTyaslbHbIE MTPOGJIEMBI TOCyJapcTBa U npasa. 2018. T. 2,
Ne 8.C. 119-129.

3 TaM xe.

4 Kneanapor M. U. JxoHOoMHUYecKoe mpaBocyaue B Poccum: mponuioe, HacTosiuee, oyaymee. — M.:
Bostepc Knysep, 2007. - 579 c.

5Kpakosckuit K. II. UcTopus cyga u mpaBocyaus B Poccuu: moHorpadus: B 9 ToMax / moj pef.
B. B. EpwioBa, B. M. Ceipbix. - M.: PT'VII, 2019 - Tom 4: CyzoycTpoHCTBO U CyL0NpoU3BoACTBO B Poccuu nepuopa
cyne6HbIX pedopm (1864-1881 roaer). 2019. C. 317.
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TOProBJIeEX U BEKCeJbHBIMU OTHOIIEHUSAMH, HO K 1754 rozy OblIv NOTJIOUIeHBl PAaTYIIHBIMHU
CJIOBECHBIMU TOProBbIMU cyAaMu. OfHako, cysebHas pebopma 1775 ropa v nociaeayrouye
M3MeHEeHUs 3HAaYMTeJIbHO U3MEHUJIU POJib KOMMepPYEeCKUX CY/I0B, JIMIIUB UX NIPEXXHeH IpUC-
JUKIMU U CyAeOHON 3HAYMMOCTH.

TakuM o6pasoM, k Havyasy XIX Beka BO3HMKJIA NOTPeOHOCTb B GOPMUPOBAHUU KOM-
MepYyecKUX CYyI0B B POCCUMCKHUX TOPOJAx C aKTUBHOM TOProBJied. ITU Cy/ibl IPU3BaHbI ObLIU
peryJiupoBaTh TOProOBJIIO U pellaTh UMYl eCTBEHHbIE CIIOPbI, NOAlep:KUBasi UHTepPeCHI Mpe -
IpUHUMaTe bCTBA. B nepuoy cymecrBoBanua BekcesnbHoro komurtera ¢ 1827 no 1832 rozbl
KOMMepYeCKHe Cy/ibl MOJYYUJIHU HOBbIM UMNYJbC pa3BUTHsA. Co3gaHue obiero YKC B 1830-
50-e rozbl cnoco6cTBOBaI0O GOPMUPOBAHUIO 3IQPEKTUBHON CUCTEMBI KOMMEPYECKHUX CYZ0B,
onvpaBlleics Ha 06IlMe HOPMbI 3aKOHOAAaTeabCcTBAa. B 1840-x rogax ObLIM NpeANPUHSTHI
HNONBITKU YJYYIIUTb CUCTEMY KOMMEPYECKUX CYZ0B, HO HE MOJIYYUJY IIUPOKOW NOAJEePKKH.
OfHaKo, UX pOJib OCTaBaJaCh BaXKHOM KaK MOJIMIOH /ISl OTPabOTKU OyprKya3HbIX IPUHLIUIIOB
CyZLOyCTPOUCTBA U CyZ,0IPOU3BOACTBA.

[Tocsie cyne6HoM pedopmbl 1864 roga KoMMepUuecKUe Cy/bl, CTaBLIKeE MOJUTOHOM JJisl
UCIbITAaHUS OYP>Kya3HbIX MPUHIMUIIOB, CTAJU €JUHCTBEHHBIMH KOMMEPUYECKHMH CyAaMH, HO
CTOJIKHYJIMCb C KOHKYpeHIHel co cTopoHbl 061mux cyfoB. K XX Beky B Poccuu ocranochk Bce-
ro 4yeThblpe KOMMeEPYECKUX CyJa. B ux koMneTeHMI0 BXOJUIM TOPTroBble Jiesia, BeKCeJbHbIe
JleJla M JleJ1a 0 TOPrOBOM HEeCOCTOATEe/IbHOCTH. Pa3BUTHe KOMMep4YeCKUX CyZi0B 1JI0 B HOTY C
3KOHOMHYEeCKUM pocToM Poccum, ynoBieTBopsisi NOTPeOHOCTH NpeAlpUHUMATEEN U YIyd-
11asl yCJI0BUsS BeJleHUs OM3Heca.

UcTtopuss koMMepueckKux CcyZ0B B Poccuiickod MMIepUM OTpakaeT BaXKHYIO CBSI3b
MeX/y 9KOHOMHUYECKUM Pa3BUTHEM U NPaBOBOU UHPpPACTPYKTypou. Ux nosiBjieHue B pas-
JIMYHBIX perMoHax CTpaHbl OTBeYaJo MOTPEOHOCTAM NpeJlpUHUMaTesel, yayduas yCa0BUs
JU1s1 6M3Heca U paspelneHus cnopoB. CynebHas pepopma 1864 roja urpasa Kjar4eBYHO POJib,
yJay4uiasi paboTy KOMMepUYeCcKUX Cy/0B, NOBbIIIAsA Ka4eCTBO NPaBOCYAus], MIPOTUBOJENCTBYS
KOpPPYILUK U COBEPLIEHCTBYS CyAeOHYI0 CUCTEMY.

MCI0JIb30BAHUE CTYJJEHTAMM IOPUIUYECKHX CIIEIIMAJTBHOCTEH
YAT-BOTOB GPT IIPU IIOAT'OTOBKE K IPAKTUYECKHUM 3AHATUAM

M. A. Cusukosaq,

cmydeum KOpuduueckozo ¢pakysbmema

Tomckozo 2ocydapcmeeHHo20 yHUBepcumema

cucmem ynpas/ieHust u paduoaseKmpoHuku, 2. Tomck
HayuHblil pykogodumenw: K.10.H., doyeHm A. B. bapaHos.

B coBpeMeHHBIX YCI0BUSAX JOCTATOYHO TPYAHO NPeJCTaBUThb KU3Hb 6e3 nHopMal -
OHHBIX TeXHOJIOTMH. KoMNbloTepHasi TeXHUKA U BbICOKOTEXHOJIOTHYHbBIE CIIOCO6BI 06paboT-
KU UHPOpMaLUK CTa/IM HEOT'beMJIEMbIMU KOMIIOHEHTAaMHU 4eJsioBeyecKol AesTeabHOCTH. IT-
TEXHOJIOTUM CTPEMUTEJbHO PAa3BUBAIOTCS, YTO TAKXKe JAaeT TOJYOK JJIs1 CO3/IaHUSA U Pa3BU-
THS pa3JIMYHbIX CEPBUCOB U MOJIe/IEN.

Tak olHUM U3 K/IHOYEBBIX KOMIOHEHTOB IT-UHAYCTPUU SIBJISIETCSA UCKYCCTBEHHBINA UH-
TeJIJIEKT, 0/l KOTOPBIM NMOHUMAETCs] KOMILJIEKC TEXHOJIOTMYECKUX pellleHHH, T03BOJISI0IIUN
MMUTUPOBATh KOTHUTHUBHbIE QYHKIUU Yesi0oBeKa (BKJIIOYasi IOMCK pellleHUH 6e3 3apaHee 3a-
JJAaHHOTO aJIrOPHUTMa) U MOJy4yaTb NPU BbINOJHEHUH KOHKPETHBIX 33/lay pe3yJIbTaThl, CONO-
CTaBUMble C pe3y/bTaTaMH MHTEJJIEKTYaJbHON JleSITEJIbHOCTU YesloBeKa WU MPEBOCXO/S-
mue uxX. KoMmIekCc TexXHOJIOTHYeCKUMX pelleHUM BKJI4YaeT B cebss MHPOpPMalLMOHHO-
KOMMYHUMKAIIMOHHYI0 UHOPACTPYKTYpPy, NporpaMMHoe obecrieyeHue (B TOM YHUC/IE, B KOTO-
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pOM HMCHOJIb3YIOTCS METO/bl MAlIMHHOTO 00y4YeHUsl), IpPOLecCchl U CEPBUCHI IO 06paboTKe
JlaHHBIX M IOUCKY pelneHuit’,

OfHUM U3 caMbIX NONYJIIPHbIX MHCTPYMEHTOB UCKYCCTBEHHOI'0 MHTeJIJIEKTA ABJISIOT-
cs yaT-60Tbl Ha 6a3e TexHosoruu GPT (Generative Pre-trained Transformer). [lo gaHHBIM
mBekapckoro ¢puHaHcoBoro xoaauHra UBS ayquToprsa akTUBHBIX 10JIb30BaTe el 4aT-60Ta
GPT, co3panHoro komnanuen OpenAl, noctursa 100 MJIH. YesI0BEK BCero yepe3 2 Mecsla Io-
cJle 3amycKa’.

ChatGPT, paspabotannbiid OpenAl, npezcTaBiseT c060U A3bIKOBYIO MOJeJb, KOTOpas
NI03BOJISIET CO3/1aBaTh Pa3rOBOPHBIE CUCTEMBI UCKYCCTBEHHOIO UHTEJJIEKTA, CIIOCOOHBIE TMO-
HUMaTb BBOJUMbIE YeJIOBEKOM JlaHHbIe U 1aBaThb OCMbICJIEHHbIE OTBETHI Ha HUX. PyHKIIMO-
HUPYS KaK 4aT-00T C NOJJLePKKOU UCKYCCTBEHHOT'0 UHTEJIJIEKTA, OH UCI0JIb3YeT aJITOPUTMBI
JiJ1s1 06pabOTKY N0JIb30BAaTEJNbCKHUX BBOJAUMBIX JAHHBIX U reHepalud COOTBETCTBYIOIIUX OT-
BeTOB. ChatGPT o06s1afiaeT cioCOGHOCTHI0O TeHepUPOBAaTh HOBblE OTBEThI UJIM MCII0JIb30BaTh
yKe cylecTByoILue. s Toro, YTobbl yAy4IIUTh HOHUMaHUe N0JIb30BaTeJbCKUX 3allPOCOB
U FeHepupoBaThb TOYHbIE OTBETHI, pa3pabOTYMKU MOCTOSHHO 00Yy4YalT JAaHHYI MOJeJsb U
NOAKPEIJISIOT ee 3HaHUA MaccuBOM UHpopMauuu. Komnanus OpenAl oTMevaeT, 4To JaHHas
SI3bIKOBasl MOJeJIb COZIEPKUT B cebe 175 muiavapZoB napameTpos, yTo B 10 pa3 6osblie,
4eM y J11060M pe bl Aylei A3bIKOBOM MOZeIH .

OnepaTuBHOE nojiyueHMe UHPOpPMALUK B paMKaX KOHKPETHOro cHpOpMHUPOBAHHOTO
3amnpoca, 06paboTka, pOpMHUpPOBaHHWE TEKCTOB, U JIpyrue MHOTOYUC/IeHHble QYHKIIMOHAJb-
Hble BO3MOXXHOCTH NPUBJIEKAIOT MHOTHUX N0JIb30BaTeJied U CTYJeHTOB IOpUJUYEeCKUX CHeLU-
aJIbHOCTeM B TOM umciie. B Xxone aHkeTupoBaHus 36 ctyaeHToB CaHKT-IleTepbypra, ToMcka u
bapHay.ia, 66110 BBIIBJIEHO, YTO NPUMepPHO 64% CTyJeHTOB I0pUJUYECKUX Cllel|uaJIbHOCTeN
MCIOJIb3YIOT 4aT-60Thl GPT mpy NOArOTOBKE K INpaKTHYeCKMM 3aHATUAM®. CiedyeT oTMe-
TUTb, YTO BCE ONMPOILIEHHbIE CTYAEHTHI, 00y4yaroluecs o nporpaMMaM cpeaHero npodeccu-
OHaAJIbHOI'0 00pa30BaHMs, MCIOJIb3YIOT JaHHble 4aT-00Thl, TOT/A KaK CpeAu ONpPOILLIEeHHbIX
CTY/IEHTOB, 00Y4aIUXCS 0 MporpaMMaM BbIcuIero o6pa3oBaHus, Jullb 48% HUCIONb3YIOT
JlaHHble yaTbl. Hanbosee nonyasapuel 4yaTt-60Thl GPT cpeau cTyneHTOB 2 Kypca BbICLIETO 00-
pa3oBaHusA U 3 Kypca cpefiHero npodeccuoHajbHOro o6pa3zoBaHusl. CYUTAETCs, YTO TaKas
NOMNyJIAPHOCTb OOyCJOBJieHA MNOSIBJIEHMEM Ha JaHHbIX Kypcax OTpacJ/eBbIX AUCLUILIUH,
npeAyCMOTPEHHBIX y4€OHBIMU MJIAHAMHU.

CnefyeT OTMETUTD, UTO CTYZEHTbI, UCII0JIb3YoIHe YaT-60Tbl GPT npu noAroToBke kK
NpaKTU4YECKUM 3aHATUAM JOCTAaTOYHO 0O'bEKTHUBHO MOAXOASAT K CreHEPUPOBAaHHBIM OTBETAM.
83% omnpouleHHbIX CTY/IeHTOB He BCer/ia yZ0BJeTBOPEHbl OTBETAMU JaHHBIX 4aT-60TOB Ha
3aJlaHHbIM BONpoC. B 4acTHOCTH, CTYEeHTHI BbIJeNUIU CAeJylolide BONPOChl, HA KOTOpbIe
4aT-60T Jjal HEKOPPEKTHBIU OTBET:

1. ®yHKUMY ¥ 33/1a4H annapaTta ¢pesepalbHOro cyZia 0611el PUCAUKIUH.

- CTyAeHTbI-IOPUCTBI OTMEYaloT, UTo 4aT-60T GPT He pasrpaHuyuBaeT QyHKIMUU U 3a-
JladM annapata ¢pefiepajJbHOro cyia obuel npucguKkiuu. B kauectBe QyHKIMM U 3324 AaH-
HbIM 4aT-60T BblJEJsIeT: pACCMOTPEHUE TPAXKAAHCKUX U YTOJIOBHBIX JeJi, obecrneyeHue 3a-
KOHHOCTHU U CHpPaBeJJIMBOCTH, KOHTPOJIb 32 [|eITeJIbHOCTbIO APYTUX OPTraHOB BJIACTH, IPaBO-
BO€ NPOCBellleHHe U KOHCY/IbTAallUH, U 06ecrieyeHue UCIIOJHEHUS Cy/1eOHbIX pelleHUH.

1 Ykas [IpesugenTta PO ot 10.10.2019 N2 490 «O pa3BUTHUHU UCKYCCTBEHHOT0 HHTe/IEKTa B Poccuiickoi
depepanuun» (BMecTe ¢ «HanuoHanbHOW cTpaTerneil pa3BUTHS MCKYCCTBEHHOTO MHTEJUJIEKTA Ha TMEPHUOJ, [0
2030 roga») // Cob6panue 3akoHogaTeabcTBa PP. 2019. Ne 41. Ct. 5700.

2 Take a selective approach to Al exposure // UBS Insights. [3nexkTponHsii pecypc] // URL:
https://www.ubs.com/global /en/wealth-management/insights/chief-investment-office /house-
view/daily/2023/latest-31082023.html (gaTa o6pamenus: 12.04.2024).

3 Introducing ChatGPT // OpenAl. [3nekTpoHHbIN pecypc] // URL: https://openai.com/blog/chatgpt
(maTa obpamenus: 12.04.2024).

4 [IpuM.: JaHHBbIe, TI0JIyYeHHbIe Ha OCHOBE aHKeTbI, Pa3paboTaHHOM aBTOPOM.
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- CienyeT OTMeTUTb, YTO MOJ, alNapaToM CyJAa MOHUMaeTCs MoApasjiesieHue CyJa,
HaxoAsdlieecsl B NOJYMHEHUM COOTBETCTBYIOLIEr0 Npejce/aTesis CyZa U 3aHUMarlleecs op-
raHM3alMOHHBLIM obecredeHrueM AeATeJbHOCTH Cy/a Mo OCYIecTBAeHHIo npaBocyaus’. Ile-
peyeHb 33/lay, Bo3JjlaraeMbIX Ha anmnapar cyja, 3akpemJseH B [Ipukaze Cyne6Horo genapTa-
MeHTa npu BepxoBHoM Cyze PP ot 29.05.2023 Ne 91 «06 yTBepkaeHuH [losoxeHus o6 am-
napate ¢esepasbHOro cy/ia o6uel wpUcAUKIUu». A B 4. 1 cT. 39 ®enepasbHOr0 KOHCTUTY-
nuoHHOro 3akoHa ot 07.02.2011 Ne 1-®dK3 «O cyaax obuieit opucaukuuu B Poccuiickon Pe-
Jlepanu» 3aKpensieHbl QYHKIIMY, BO3JIOXKEHHbIE HA alapaT cyja ob1iel opucaukuuu. Uc-
X0/l U3 aHa/IM3a JaHHbIX PABOBBIX aKTOB, MOXKHO C/ieJIaTh BbIBOJ, UTO, OCYILeCTBJISIS1 BO3-
JIo)KeHHble QYHKIMHM, annapaT cyAa MO3TalHO pellaeT YCTAaHOBJIEHHblE 3aKOHOM 3a/lauH.
CnenoBaTesibHO, OTBeT 4aT-60Ta GPT Ha aHHbBIN BONPOC He SIBJSIETCS KOPPEKTHBIM.

2. Bonnpoc 0 cooTHOLIEHHH TPAaBOTBOPYECTBA U NPAaBO0OPAa30BaHUSI.

- YaTt-60T GPT ykasaJ, 4To MpaBOTBOPYECTBO U IPaBOOOpa30BaHMUE — 3TO [iBa BaXKHbBIX
acrnekTa NpPaBOBOM CHCTeMbl, KOTOpPble B3aUMOCBsI3aHbl ApyT C Apyrom. [[paBoTBOpYeCcTBO —
3TO NPOLEeCC CO3/JaHUsl, U3MEHEHUS U IPUMEHEHUS 3aKOHOB U MPABUJI, KOTOPbIE PETYJUPYIOT
noBeJieHUe JioZiei B 0611ecTBe. OHO BKJIIOUAET B ce651 pa3paboTKy, IPUHSTHE U pean3aluio
3aKOHOB U JIpPYyTMX HOPMAaTUBHBIX aKTOB, KOTOPbIE CO3/IAI0TCS FOCYJapCTBEHHBIMU OpraHaMy,
3aKOHO/IaTe/JIbHbIMU OpraHaMH, MECTHBIMU OpraHaMH BJIACTH U JAPYTHUMH KOMIIETEHTHBIMU
cTpykTypaMmu. [IpaBooGpa3oBaHue, C APYrOM CTOPOHBI, SIBJASETCSA NPOLIECCOM OOy4YeHUs U
MOATOTOBKU CIELUATUCTOB B 06J1acTH npaBa. OHO BKJ/IIOYAeT B cebsl M3ydyeHHe NMPaBOBOU
HayKH, 3aKOHO/JIaTe/JIbCTBA Y NMPAKTHUKU NPUMeHeHHUs npaBa. llesibio mpaBooO6pa3oBaHUS S1B-
JsieTcs: GopMUpoBaHUe NpodecCUOHANbHbIX HABBIKOB U 3HAaHUH, HEOOXOAUMBbIX JJIs1 pabOThI
B 06J1aCTH NPaBa, a TaKKe BOCMUTaHUe NPaBOBOr0 CO3HAHUSA U KyJbTyphl B obuiecTe?. Yat-
00T CYUTAET, UYTO MPABOTBOPYECTBO U MPAaBOOOpPA30BAHME OKA3bIBAIOT BAXKHOE BO3/IENCTBUE
Ha pa3BUTHE U QYHKLMOHHPOBAHHE NMPABOBOM CUCTEMBI, U UX COBMECTHasi paboTa HE06XO-
JIuMa Ji7is1 obecrneyeHurs CpaBeJIMBOCTH, 3aKOHHOCTH U MPaBOMOpPsi/iKa B 0OIIeCTBE.

- C/ielyeT OTMETHUTD, YTO MO/ IPAaBOTBOPYECTBOM MOHUMAETCS JI€ATEJIbHOCTDb CyOb-
€KTOB, Ha/leJIeHHbIX HOPMOTBOPYECKON KOMIETEHIMeH, [0 CO3/IaHUI0, U3MEHEHUIO UJIU OT-
MeHe opuuueckux Hopm®, [los mpaBoo6pasoBaHUeM cJejfyeT MOHUMATh MPOoliecc NepBoHa-
YaJIbHOT'0 3apPOXK/IEHUSI HOPM IIPaBa B 06LIeCTBEHHBIX OTHOILIEHHUSIX JI0 UX 3aKpeIlJieHUs B 3a-
koHe*. OJJHO} M3 caMbIX PacIpOCTPaHEHHBIX TOYEK 3peHMs B IOPUAMYIECKON HayKe ABJSAETCA
TO, UYTO IPaBOOOpa30BaHMe BKJIIOYAET B Ce051 HE TOJIBKO COOCTBEHHO MPAaBOTBOPYECKUN, HO U
BeCh NMpeJUIeCTBYIOIIMNA eMy MOJIrOTOBUTEbHbIN Npoluecc GopMUpoBaHUs npaBa. Heo6xo-
JIUMOCTb CYILeCTBOBAaHHS MOJIFOTOBUTEJNLHOTO Mpoliecca 00yCJ0BJAUBAETCS NOTPEOHOCThHIO
MOBBIIIIEHHS] KayeCcTBa M3/laBaeMbIX aKTOB, KOTOpPOEe 3aBHCUT He TOJIbKO OT YPOBHSI CaMOM
IPaBOTBOPYECKOUN eATEeJSbHOCTH I'OCYJJApCTBEHHBIX OPraHOB, HO U OT yPOBHSI NMPOBOJHB-
IIMXCS 0 MPUHATUS TOTO WJIM MHOTO IMPABOBOI0 aKTa MOATOTOBUTENbHBIX paboT. CienoBa-
TeJIbHO, 0TBeT 4yaT-60Ta GPT Ha JaHHbINA BONPOC BHOBb HEKOPPEKTEH.

KpomMe Toro, B KauecTBe NMPOBEPKHU YaT-00TY ObIJI 33/]aH BOMPOC O COAEP!KAHUHU CTATbU
138 Konctutyuuu PO.

- Yar-60T GPT ykazasn, uto craTbsd 138 Konctutynuu Poccuiickoit @efepauuu ycra-
HABJIMBAET TO, YTO OPTaHblI I'OCYAAPCTBEHHON BJIACTH M OpraHbl MECTHOT'O CaMOYIIpaBJIeHUs
006s13aHbI 0b6ecreyuBaTh CBOOOJY CpeACcTB MaccoBOM MHPopMauuud. OHU TakkKe He UMEIT
IIpaBa BMeIIUBATbCS B UX JIeATEIbHOCTD, KPOME CJIy4aeB, MPeAyCMOTPEHHBIX delepaibHbIM

1 IlpaBooxpaHuTenbHble opraHbl Poccuiickod ®Pepepanuu: Cxembl U ocHoBHble HoHATHA / 1. K.
fAxumosny, E.B. KopoTsiw, A. M. BakcasoBa u fip.; HoBocu®6. roc. yH-T. HoBocu6upck: PUL HI'Y 2015. C. 33.

2 ChatGPT & Midjourney | Al bot // // Telegram [3n1exkTponHbIf pecypc] // URL: https://telegram.org/
(maTa obpamenust: 12.04.2024).

3 Pacckasos JLII. Teopus rocygapcTBa U npaBa: yriay6aeHHbIH Kypc: Yue6Huk. - M.: PUOP: UHOPA-M,
2015.C.328.

4 AdanacreB B.C. IIpaBoo6GpasoBaHue U mpaBoTBopyecTBOo // IOpujuueckas Hayka U
mpaBooOXpaHUTebHas npakTuka. 2008. Ne1 (4). C. 5.
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3aKOHOM, B IeJisIX 3alUThl OCHOB KOHCTUTYLMOHHOTO CTPOSl, HPABCTBEHHOCTH, 3/J0POBbS
HaceJIeHHUs, IPpaB U 3aKOHHbIX UHTEPECOB JIPYTUX JIMLI, 06ecriedueHrs 060pOHbI CTPAHbI U 6e3-
ONacHOCTH rocyjapcraa’.

- OpgHako, B gerctBytomed Konctutyuuu Pocculickont @enepanuu copepxkutcs 137
CTaTeH, YTO yKa3bIBaeT Ha abCOJIIOTHO HEBEPHBIN OTBET JAHHOIO YaTa.

Takum 06pa3oM, Ha OCHOBe aHaJu3a paboThl yaT-60Ta GPT, MOXKHO caesaTh BBIBOJ, O
TOM, UTO ero QyHKIMOHAJIbHbIe BO3MOXXHOCTH HeCOBeplIeHHbI. [JlaHHbIA PaKT TaKxe OTMe-
4YalT NpeACTaBUTENM KOMIaHUU-co3aaTess OpenAl, KOTopble YKa3bIBalOT, 4YTO 4aT-60T GPT
WHOTr/Ia MUUIET NPaBA0No0J00H0 3By4Yallie, HO HeMpaBUJIbHblE UJIU 6€CCMbICJIEHHbIE OTBETHI.
Pa3paboTuyMKM TaKXKe OTMEeYaloT, YTO UCIIPABUTD 3Ty NpobJsieMy, B HACTOsIlee BpeMs, HENPO-
cto? CuuTaeTcs, YTO PU UCIO/Ib30BaHUM YaT-60TOB GPT HE06X0AMMO POBEPAThL NPABUJIb-
HOCTb MPeA0CTaBJIsIEMbIX ITAHHbIMHU YaTaMU OTBETOB.

Ha ocHOBaHMM MpPOBeAEHHOr0 aHKETUPOBAHMS, MOXXHO C/eJlaTh BbIBOJ O TOM, UTO
TeHJIEHI[UH K UCIO0JIb30BaHUIO 4aT-00ToB GPT, Ha JaHHBIM MOMEHT, 3aXBaTUJIU HEOOJIbIIIOE
KOJIMYECTBO CTYAEHTOB-IOPUCTOB, YTO SIBJSETCS [AOCTAaTOYHO MOJIOKUTEJbHbIM (PAKTOM.
JlaHHbIN QaKT yKa3bIBaeT HA TO, YTO HEMAJIOe KOJIMYECTBO CTYyJ€HTOB, HECMOTpPS Ha IMOBCe-
MeCTHO€e BHeJIpeHUe HUCKYCCTBEHHOT'0 UHTEJIJIEKTA, IPOA0/KAaeT OTHOCUTLCS K yuebe 6oJsiee
JlobpocoBecTHO. TakKe ObLJIO BbISIBJIEHO, YTO CPeAX ONPOIIEHHbIX CTY/IEHTOB, UCIO0JIb3y10-
mux 4yat-60Tbl GPT, okoso 70% CTyeHTOB AOCTAaTOYHO PEAKO UCHOJIb3YIOT JaHHbIE 4YaT-
OOTHI.

st TOro, 4To6b! ObITh 'PAMOTHBIM CHELIMAJTUCTOM He TOJIbKO B 00J1aCTH HOPUCIPY-
JIeHIIUM, HO W B JApYyrux o06JacTsAX, HeoOXxoAxMMa BbIpab0OTKAa CHCTEMHBIX 3HAHUH.
B.I. 'padckuit oTtMmevaeT: «CoBpeMeHHbIN NMpaBoBe/ (FOPUCT, OPUCKOHCYJIbT, OPUCIPYAEHT)
JIOJDKEH ObITh B IJIa3aX APYTUX U B CBOMX COOCTBEHHBIX TAKUM YeJIOBEKOM, KOTOPbIM B COCTO-
SIHUM y6eUTEeJIbHO JEeMOHCTPUPOBATh SHIMK/IONEJUYECKH YIOPSA0YeHHOEe 3HAaHUE HOPUC-
npyaeHUur (0611el, OTpacaeBOM, CpaBHUTENbHOW), PUiocodUr U TEOPUH NpaBa U C JJOJIXK-
HOU MOYTUTEJIbHOCTbI0 NIPUHUMATh U TOJIKOBAaThb IOPUAMYECKYIO JAOTMY, KOTOpasi HUYEM He
3aMeHMMa B OIleHKe NMPaBOBBIX COGBITUH M PakToB»>. CYUTAETCsA, YTO He TOJBKO 4aT-60T
GPT, HO U BeCb MCKYCCTBEHHbIN HMHTEJJIEKT HE CMOXET MOCIOCOOCTBOBATh CTAHOBJIEHHIO
rpaMOTHOTO CHelMaIuCTa B 06/1aCTH IOpUCHpPYyAeHLIUN. TOJIbKO aHa/lU3 U U3yYeHHEe 3aKOHO-
JlaTeJIbCTBA, OPUANYECKON U UHOU JINTEpPATyphl CIOCOOCTBYIOT BbIPAOOTKE CUCTEMHBIX 3HA-
HUU ¥ Pa3BUTHIO UHBIX KAUECTB, HEOOXO0JUMbIX IOPUCTY.

JIEFTUHTUMHOCTb KAK OCHOBA JEMOKPATHYECKH-
OPUEHTUPOBAHHOU I'OCYJAPCTBEHHOHU BJIACTH

A. H. Condamuenko,

cmydenum Hpkymckozo wpuduveckozo uHcmumyma (puauaaa)
YHusepcumema npokypamypul Poccutickoii Pedepayuu, 2. UpKymck.
HayuHnwlll pykosodumensw: K.10.H., doyeHm H. A. Ky3bMuH.

[Ipo6sieMa JIETHTUMHOCTH BJIAaCTH BO BCe BpeMeHa CTOosJIa lepe/ 061eCTBOM, KOTOpoe
BCer/ia 3a/laBaJioCch BOMPOCOM: YTO TaKOe JIEFTMTUMHOCTb M KaK OHAa CBsi3aHa C JIeMOKpaTHen?

1 Chat GPT | Midjourney - Chat Al // Telegram [3sekTpoHHbIi pecypc] // URL: https://telegram.org/
(maTa obpamenust: 12.04.2024).

2 Introducing ChatGPT // OpenAl. [3nexkTpoHHsiit pecypc] // URL: https://openai.com/blog/chatgpt
(maTa obpamenusi: 12.04.2024).

3 I'padckuit B.I. B mouckax nyTeil oGHOBJIEHHS] MPOCBETHUTEJBHOIO IMOTEHIMAJa TEOPEeTHUYECKOro
npaBoBeJieHUs:: 7-e ¢unocodcKo-npaBoBble YTeHUS NaMATH akajeMmuka B.C. HepcecsiHua: (Hayd.-aHaJIUT.
0630p) // [lpaBoBeeHue. 2012. Ne 6. C. 237.
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JTo 00yCJIOBJIEHO TeM, YTO BJACTb BCerja noJpasyMeBaeT MOJAYUHEHUE BOJIM OJHUX BOJIE
Zpyrux. B coBpeMeHHOM MHpe 3TOT BONPOC CTaJ elle OCTpee, TaK KaK MOYTH KaXKJoe rocy-
JlapCTBO CYUTaeT cebs ZeMOKpaTUYECKUM, a 3HAYUT, HApOJ, fAABJSETCA eJMHCTBEHHbIM MC-
TOYHHUKOM BJIACTH, KOTOPBIA CaM BbIOMpaeT, KOMy OHa OyJieT nepejaHa, HEMOCPeACTBEHHO
WJIY JIMLIAMHY, yKe U30paHHBbIMU rpakaaHaMu. Poccuiickasa Pesepanus He ABASETCA UCKIIIO-
yeHUMeM, M 3aJlaya pas3obpaTbCd C CYLIHOCTbK JIETUHTUMHOCTU J€MOKpaTHU4YeCKHU-
OpPUEHTHPOBAHHOM TrOCYyZlapCTBEHHOU BJIACTU fABJSAETCHA NOJHWHAYYHOHM, a UMEHHO COLIMO0JIO-
TMYEeCKOW, NOJIUTOJIOTUYECKOM U, B TOM YUCJIE, OPUAAYECKOU.

HauaTp cienyeT ¢ MONBITKY NOHATh CYTh TAKOTO SIBJIEHUSA KaK JIETUTUMHOCTb BJIACTH.
OfHMM U3 NepBbIX KTO MCIIOJIb30BaJ ero, 6b11 HeMel KUl conuosior M. Be6ep. OH cunTasn, 4To
JIETUTUMHOCTb — 3TO NOPAJA0K, 00/aZjal0liMi NMpPeCcTUKeM, B CUJIYy KOTOPOrO OH AUKTYeT
HepyLIUMble TpeOOBaHUSA U yCTaHAaBJAMBaeT obpasel noseJeHus. Takxe Bebep Bbigessn He-
CKOJIBKO BU/I0B JIECTUTUMHOCTH:

1. TpapuuMoOHHYO, Ty KOTOpas [elCTBYeT Ha OCHOBe 00bI4aeB M Tpajguunusax. Kak npa-

BUWJIO, OHA /IeICTBOBAJIa Ha MpaBe NPeCcTOoJI0HACIeUsl.

2. Xapu3MaTU4HYIO, Ty KOTOpas AeWCTBYeT Ha CUJle aBTOpUTeTa JIUJepa.
3. PauunoHasnbHy!0, Ty KOTOpas IeMCTBYeT Ha OCHOBE Bepbl rpaXkJjaH B 3aKOH.

MMeHHO palMoHa/JbHBINA BU/JL JIETUTUMHOCTH OOBIYHO MPUHATO CYUTATh B COBPEMEH-
HOM 00lLecTBe KaK OCHOBHOM, XOTSl CaM COLMOJIOT YTBEPXKJaJ, YTO «YHUCThble TUIbI pPefKO
BCTPEYaIOTCs B W CTBUTENbHOCTU» .

B Hayke CylecTBYIOT MHEHHs, COIJIACHO KOTOPBIM /JJisl 0OpeTeHUsl U MOoJJep:KaHUsA
JIETUTUMHOCTHA HEOOXOJMMO Ha/JiMuKhe OOLIMX IIeHHOCTeH BJaacTu U obuectBa. Hampumep,
A. E. Cuywikus, O. B. MusaeBa c4uTaloT JIETHTUMHOCTb KOMIIJIEKCHOW KaTeropueu MoJuTH-
YeCKOM HayKH, OTpaXKalollel CTelneHb JJOBEpUS 0OIIeCcTBa K MOJUTHUYECKUM UHCTUTYTaM U
odUMATbHOU BJIACTH, CTeNleHb MPUHATHUSA U NMOAYMHEHHUS 3aKOHY, HaJIMUUe B COUyMe 06-
KX LeHHOCTeWZ JTO MOHATHE OTpaXkaeT CyLUIHOCTb JIEFMTMMHOCTH, OCOGEHHO JJiA JieMo-
KpaTU4eCKU-OPUEHTUPOBAHHOM rOCyJapCTBEHHOM BJIACTH, TaK KaK KMEHHO HaJIu4ue 06LIuX
[IEeHHOCTEN $BJIIETCS OCHOBHBIM KpUTepUeM /Js1 BblOOpa TOro, KOMy Oy/JeT mnepeJiaHbl
BJIACTHbIE IIOJTHOMO4Y M. BeJib B ciiydyae, ec/iv LIeHHOCTH Y 0611ecTBa U roCylapCTBEHHOH BJla-
CTU OyAyT pasHble, TO CKOpee BCero, MHTepechl 0011ecTBa He OyAyT peaJnu30BbIBATHCS, YTO
IPOTHUBOPEUUT CYTHU JIEMOKpPATUH, KOTOpash Bblpa)keHa B OCHOBHbIX 3aKOHAX MHOTUX TocCy-
fapctB. Tak, B KoHcTuTyuuu ®@paHuy3ckoil Pecny6/iMKyd oTMe4yaeTcsl, YTO ee MPUHIMI KaK
JleMOKpPaTHUYeCKOro IoCyJapCcTBa — «IIpaBJeHHe Hapo/ia, HApooM U Il Hapoza»_.

[lepen TeM Kak U3y4UThb NO3ULMI0 IPABOBE/OB, HAM C/eAyeT HapsAAy C IOHATHUEM «Jle-
TUTUMHOCTH» Pa3006paThCs C MOHATHEM «JIerajJbHOCTU». [0/ J1IeralbHOCTBIO FOPUCTHI 0ObIY-
HO MOHUMAIOT 3aKOHHOCTb, U MYCTb KaXKeTCs, YTO OHA BCEr/ia BKJIIOYAETCS B MOHATHE JIETH-
THMHOCTH, OJTHAKO 3TO MHeHUe fIBJseTcd 3abayxaeHuemM. Tak JI. C. MaMyT nucaJ, 4TO «MO-
IYyT ObITh (M QaKTHUUYeCKU OBbIBAIOT) JIETUTUMUPYIOIEN WJLJIETAJbHOCTA U JeJIerMTUMUPO-
BaHHOI 3aKOHHOCTH (J1eraJbHOCTM)»”, HalpuMep, BJACTh, IyCTb Y NO/JepXHuBaeMas Hapo-
JlOM, HO IpHIlIeAllas MyTeM PeBOJIIOIMU OYy/eT IETUTUMHOM, HO He JieraJibHOU. B ToM uncie
HY>KHO MOHUMATh, YTO JIETUTUMHOCTb JIEMOKpPAaTUYE€CKU-OPUEHTUPOBAHHON TOCYylapCTBEH-
HOW BJIACTH MOXeT CylLeCTBOBAaTb TOJIbKO €C/IM caMa BJIaCTb JerajbHa. Kak yTBepxzan
HeMelKHi IpUCT U noauTosor K. [IIMUTT «JIeruTUMHOCTb ropa3/io Mpe 3aKOHHOCTH, XOTS
nocseaHsss B HoBoe BpeMs CTAaHOBUTCSI BaXKHEMIIMM CIOCOO0M 0OecrneyeHus JIETUMTUMHOCTH

1 Be6ep M. U36paHHble npousBegeHust. - M., 1990. C. 646-647

2 CuywkvH A. E., MunaeBa 0. B. K Bonpocy o KpuTepusix JJEFMTUMHOCTH MOJUTHYECKOTO pexxuma //
Bectauk Tam6oBckoro yHuBepcuTeTa. Cepusi: 'ymanuTapHbie Hayku. 2014. Tam6os, N2 11 (139). C. 124.

3 Koucrutyuus ®pannysckoit Pecnybuuku // Konctutynuu rocynapcts EBpomneiickoro Cowsa / noja
o61et penakiueit JI. A. OkyHbkoBa. MockBa, 1997. C. 668.

4 MawmyT JI. C. Jlerutumanus rocygapctsa // [lpaBo u 06uLiecTBO B 310Xy nepeMeH. MaTepuasibl
dunocodcKo-mpaBoBbIX YTEHUH MaMsATH akageMuka B.C. Hepcecsnia - M., 2008. C. 213
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B JleMOKpaTH4eCKMX cTpaHax»l. BK/loueHHe MOHATHSA «1eraJbHOCTH» B «JETMTUMHOCTbY»
CBA3aHHO C TeM, YTO B JleMOKpaTH4YeCKHe CTPaHbl CTPOATCA Ha 6a3e palMOHaJIbHOM JIeTrU-
THUMHOCTH, €CJIU UCIO0Jb30BaTh TUNOJIOTHI0O Makca Bebepa, Beib B 3TUX rOCyAapCTBax Cylile-
CTBYeT «Bepa» B NIpaBWJja U NpOLEeAyphl, TO eCTh B 3aKOH. A 3HAYUT BJIACTb, pHUIle/Ias He-
3aKOHHbIM INyTeM, He MOXeT [PU3HABaTbCA JIETUTUMHOM B JIeMOKpPAaTHUYeCKH-
OpPHUEHTHUPOBAHHBIX I'OCYlapCTBaX, BeJlb B JAHHOM CJiy4ae He MpPeACTaBJISEeTCA BO3MOXHbIM
TOBOPUTD O €JUHBIX LIEHHOCTAX, YTO, KaK HaM BUJUTCS, SABJISETCA OJHON U3 COCTABJIAIOIIUX
NO3BOJIAKOL[UX TOBOPUTH O JIETUTUMHOCTH BJIACTH.

M3y4aa noHATHE JIETUTUMHOCTH BJIACTH C TOUYKHU 3peHUS PUAUIECKOU HAYKH, ClIey-
eT NOHKWMAaTh, UYTO B HeHl He CyLlecTBYeT eAVWHOT0 OIpeJiesieHus, HO IpeAIoJaraeTcs ooblee
NOHMMaHUe 3TOTr0 SIBJIEHUS «KaK He TOJIbKO COrJiache HapoJa ¢ IpUHUMaeMbIMU OpraHaMu
NyOJIMYHOM BJIACTH B COOTBETCTBUHU CO CBOEM KOMIETEHLIMe HOPMAaTHUBHO-NPAaBOBBIMH aK-
TaMH, HO U KaK BceobOllee 0Jj00peHHe U MPU3HAHUE UX OPraHHU3alMOHHOMN AesTeJbHOCTH,
BbIpaXKEHHOE Yepe3 MOJUTUYECKYI0 BOJIO0 60JIbIIMHCTBA U36upaTteeii»Z. To ecTb 061ecTBY
Ba)kKeH He TOJIbKO pe3yJ/ibTaT, HO U NIYTH ero JOCTUKeHUs. Be/ib ec/i OH OBbLI JOCTUTHYT MYy-
TeM HelpUeMJIEMbBIM /i1 00LeCTBA UJIU MIOCPEICTBOM KEPTBOBAHHUS UM, TO OH He OyZeT OT-
Be4aThb MX LIEHHOCTHBIM YCTaHOBKaM, a 3HAaYUT J0BEPHUS K BJACTU He OygeT. [Ipumepom Mo-
KeT CJIY>KUTb rocyzapctBeHHbid nepesopoT 2000 r. B IkBaZ0pe, KOTOPbIM Npou3oLIesa U3-3a
HeJJ0BOJIbCTBA HaceJIeHUd JoJlapUu3aluen, NpoBOAUMON npe3usieHToM — JxkamuieM Maxya-
oM. [lyCTb Y 1eJibl0 3aMeHbl HalMOHA/IbHYI0 BaJIOTHI [0J1JIapoM Oblia 60pbba ¢ pe3KuM 1o-
BblllleHMeM WHOQJALMY, TO eCTh 3allluTa MHTEPECOB TpPaXKJaH U CTpaHbl, pedpopma Oblia
KpaliHe HeraTUBHO MPUHSATA 001eCTBOM M3-3a BO3MO>KHOCTHU NOTEPATH BCe cOepexkeHus. Pe-
3yJIbTaTOM CTaJla OTCTAaBKa, JeMCTBYIOLLEro Ha TOT MOMEHT, I'J1aBbl TOCyapCTBa.

CnenyeT paccMOTpeTb HECKOJIbKO OCHOBHBIX NMPaBOBbIX POPM JIETUTUMALUU [leMO-
KpaTH4eCKU-OPUEHTUPOBAHHOW rOCY1apCTBEHHOM BJIACTH:

1. Pa3BuTHe rpaxJjJaHCKOro 00111eCcTBa.
2. Bbopbba c pakTopamMu, MelawIMMH 06pEeTEHHIO JIETUTUMHOCTH.

B neMokpaTHyeCKUX rocyAapCcTBax 0OLeCcTBO 0XKU/AAET, UTO BJIACTb OYIeT NOCTOSHHO
bopMHpOBaThLCA U JIEWCTBOBATh NMPHU MOMOIIM TPAAULIMOHHBIX JeMOKPAaTUUYECKHUX UHCTUTY-
ToB (BbIGOPOB, pedepenayma)’, To ecTb pasBUBaJa U JaBaja BO3MOXHOCTb K PasBUTHIO
rpakIaHCKOro 06111ecTBa. B HejaBHEM MPOILIJIOM Mbl MOTJ/IM HabJ1l0/jaTh NOL00HYI0 MONBITKY
JIETUTUMAIMU FOCYJapCTBEHHOM BJIACTU B Halllel ctpaHe. B 2020 rojay 6b1710 poBeieHO 06-
IlEPOCCHUICKOe TOJIOCOBaHKE MO BONPOCY oJ06peHUst usmeHeHu B KoHctutyuuto Poccuit-
ckoit ®epepanuu, koTopoe ¢ GOopMasbHON TOUKU 3peHHUs He TPeOOBaOCh, Be/lb «U3MEHEHUS
B 3-8 rsaBbl KoHcTuTynuu Poccuiickon ®@efepanuy NpuHUMAKTCA B NOpAJKe, IPeAYyCMOT-
PEHHOM JJi NPpUHATHSA deJlepaJlbHOTO KOHCTUTYLIMOHHOTO 3aKOHA, U BCTYNalT B CUJY IO-
cjie uX 0JlobpeHusi OpraHaMy 3aKOHO/IAaTe/IbHOUM BJIACTU He MeHee YeM [IBYyX TpeTeu CyObek-
toB Poccuiickoit ®esepanuu»’. To ecTh BJacTh B JMIe Nnpe3ujeHTa Poccuiickoil ®epeparuu
pelinjia TakKMM 06pa3oM MPHUBJEYb TPpakJaH JJis pellleHUs JaHHOTO BOIMpPOCA, C IeJb0
npeaoCTaBJAeHHUS GOJIbIIKMX TOJTHOMOYHM I'PaXK/IaHCKOMY O6IIeCTBY, a BCAe/ICTBHE 3TOT0 roc-
yAapCTBEHHAas BJIACTb U MOBbICUT CBOIO JIETUTUMHOCTb.

CyliecTBYIOT U JIpyryde MOMNbITKHA BJIACTH MPOBOAUTDH MPOILECC JIETUTUMALIMU MO106-
HbIM 006pa3oM. [I[pMepoM MOXKeT CAY>KUTb pa3BUTHE HENOCPE/CTBEHHBIX POPM JIEMOKPATUHU

1 HImutT K. [lostutuueckasa teosorud. - M., 2000. C. 75.

2 ABpgeeB /I A. JlerntuMHOCTH ny6JM4yHOH Bjacthu B Poccum // BectHuk TroMeHCKOTO
rocyapcTBeHHOro yHuBepcurteta. Cepus: CounasbHO-9KOHOMUYECKUE U TPaBOBbIe UccyaefoBanus. 2017. Ne 11
(3).c.101

3 Jlapuna E.A. KpuTepuu JIETHTUMHOCTH TOCYJapCTBEHHOW BiyacTH // TaBpuUyecKUd HayIHBIH
o6o3peBaTesb. 2015. Ne 2-2. C. 54.

4 Kouctutynus Pocculickoit @efiepaniuu: NpuHATA BCEHAPOAHBIM rojocoBanueM 12 neka6ps 1993 r. c
W3MEHEeHUsIMH, OJ0OpeHHBIMUM B XoJe obmepoccuiickoro rosocoBaHus 01 wuwosaa 2020 r. URL:
http://publication.pravo.gov.ru/Document/ View /00012 02007040001 (gata o6pamenus: 29.02.2024).
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Ha MYHUIUNAJbHOM YPOBHE, 3 UMEHHO pacliMpeHre UX nepedHs. B penepasbHOM 3aKOHE OT
28.08.1995 Ne 154-®3 «06 061KX NPUHLMIIAX OPraHU3alMd MEeCTHOr0 CaMOylpaBJieHUs B
Poccuiickont @esiepauuu» ObLJIO 3aKpelJieHO BCero ndaTb GopM NPSMOro BOJIEU3bSBJIEHUS
rpakJiaH, XoTA B CT. 27 JaHHOTO ¢eiepaJlbHOr0 3aKOHA CKa3aHo, YTO «HAPAAY C IPeAyCMOT-
pPEeHHbIMHU 3aKOHOM (GOpMaMHU ydyacTHUs HaceJleHUs B OCYyLleCTBJIEHUU MeCTHOIO CaMOylpaB-
JIeHWd TpaXkJjaHe BIIpaBe y4acTBOBATh B OCYIECTBJIEHUU MECTHOTO CAaMOYyNpaBJ/IeHUs B UHbBIX
dopmax»!, To ecTb mepeueHb GOpM HeNoOCpeACTBEHHOH AeMOKPAaTUM Ha MyHUIMOAJbHOM
YPOBHE ABJISAJIC OTKPBITBIM, HO FOCY/JapCTBEHHAs BJIACThb pellnJa ero pacliupuThb U 3aKpe-
nuJa eule JeBATb popM B HOBOM PefiepasibHOM 3akoHe oT 06.10.2003 N2 131-P3 «06 o61ux
NpUHLMIIAX OpraHU3alMd MeCTHOro camoymnpasJiieHUs1 B Poccuiickoit @Penepanun», B Leasx
N0Ka3aTh BaXHOCTb y4eTa MHEHUs 00IecTBa /iJ1s Hee, TO eCThb PaclIMpsJio0 MeXaHU3M B3au-
MO/JIeMCTBUSA IPaXKJaHCKOro 00liecTBa C MyHUMLIMIIAJbHOU BJacThlo. /laHHasa ¢popMa JieruTu-
Malluy 3aKJIK4YaeTcsl B Pa3BUTHUU TPAXKAAHCKOTO 06LIECTBa, YTO ABJSAETCH JIOTUYHbBIM, BeJb
KaK NPUBOJAUJIOCH PaHee, B JIeMOKPAaTUYECKUX IOCyZlapCTBaX UMEHHO OOLeCTBO HajesseT
JIUL|A BJIACTHBIMM MOJIHOMOYHMSMH, 3 OHU B CBOIO OYepe/b PACIIUPSIOT BO3MOKHOCTHU I'pa-
JlaH Ha y4yacTHe B IPUHATHUSAX pellleHUH KaK B paMKax MeCTHOTO caMOyIpaBJeHus], TaK U roc-
yaapctBa. CieiyeT OTMeTUTD, TOT GaKT, YTO UCMHO0JIb3Ys TOJBKO JaHHYI0 GOpMy 06pecTH Je-
TUTHMHOCTb He BO3MOXXHO, [I03TOMYy Ha NpPaKTHKe 4acTO UCHOJb3YKT U Apyrue GoOpMbl,
HanpuMep, 60pbba C ABJEHUSAMH, MeLIaKIIUMU 00pecTH JoBepUe CO CTOPOHBI 0611eCcTBa.

Boinensas siBieHus, Mellawljie 0OpeTeHUI0 JIETUTUMHOCTH, HaM BUJUTCS pa3fie/InTh
UX Ha /iBe TpYyIIIbl:

1. dakTopsl, BAMAIOLIYME HA UMUK TOJIUTUYECKUX UHCTUTYTOB.
2. ®akTopsl, Bauswole Ha 3G GEeKTHUBHOCTb rOCyapCTBEHHOM BJIACTH.

K nepBo#l rpynne Mo>XHO OTHECTH Takue PaKTOPbl KaK OTCYTCTBHE HE3aBUCHMMOCTH
CyZleOHOU BJIACTH, UCNOJIb30BaHUE JJOKHOCTHBIMU JIMIJAMHU MOJIHOMOYUHM B JIMYHBIX LieJISX,
KOMIIJIEKTOBaHHE KaJpOB MCXO/s He M3 NPUHIMNA KOMIETEHTHOCTH, HAJIMYUI KOJIJIN3UU B
CUCTeMe 3aKOHO/JATeJbCTBA, a TaKXKe Koppyniusa. BaxxHo oTMeTUTh, 4To B Poccuu npoucxo-
[T TONBITKU K JIMKBU/ALUW WJIH CBeJeHUs 3TUX sBJeHUH. Hanpumep, B paMKax NONbITOK
CBeJIEeHUs1 KOPPYILUKA K MUHUMYMY OCYy/lapCTBEHHAs BJIAaCTb IPUHUMAET pa3JiMuHble Mephl
60pbOBI C HEH, B TOM YHUCJIE, U IIyTeM Pa3BUTHS aHTUKOPPYNLUOHHOTO 3aKOHO/ATeJbCTBA.
OcHoBoMoOJIaralIMM HOPMaTUBHO-IIPAaBOBbIM aKTOM B JJaHHOU cdepe cieAyeT CUUTaThb de-
JilepasibHbli 3ak0oH «O MpOoTUBOAENCTBUU Koppynuuu» ot 25.12.2008 Ne 273-d3, koTopbli
peryJupyeT OCHOBHblE NMPUHIUNBI IPOTUBOJENCTBHUIO KOPPYILIMA U OCHOBBI ee Mpeaymnpe-
KJeHus. [laHHbIN 3aKOH olpe/iessieT «obeclevyeHre J0CTyIa rpaXk/iaH K UHGopMaLuu o Jes-
TeJIbHOCTU deJiepajibHbIX OPraHOB TOCYJAapCTBEHHOW BJIACTH, OPraHOB rOCY/lapCTBEHHOM
BJIAaCTU CcyOobekTOB Poccuiickoit defepaliud U OpraHOB MeCTHOTO CaMOYNpPaBJIEHUSA»Z KaK
O/IHMM U3 OCHOBHbIX HallpaBJIeHUU [1eTeJIbHOCTH I'OCyAapCTBEHHbIX OPraHOB IO MOBbIIIE-
HUIO0 3QPEKTUBHOCTU NPOTHUBOJENCTBUS KOPPYMLUH, TO €CTh JaeT OOLIecTBY CaMOCTOSI-
TeJIbHO KOHTPOJIMPOBAaTh J06POCOBECTHOCTb NpeJCTaBUTeJel BJIACTH, YTO MpejlosaraeT
YyCTaHOBJIEHHE JIOBEPUTE/IbHBIX OTHOIIEHUN MeX/y OpraHaMH BJIACTH U CaMHUM OOILeCTBOM.
JTO CBA3aHO C TeM, YTO pa3pylleHHe 0O6JIMKa Jake OJHOr0 YMHOBHHKA BJeYeT 3a COO0U
yXyJlleHre MpeJCTaBJeHUs1 0 BCell CTPYKType BJIACTH, YTO HETaTUBHO BJIMSIET Ha ee JIeru-
THMHOCTb.

Onpegensisi 3/ieMeHTHI NPUCYIIMEe BTOPOW TpyIIe SIBJIEHUN, MeUlalliux 00peTeHHnIo
JIETUTUMHOCTH, CJie/lyeT 06paTUTbCS K omnpefiesneHuto A. B. Ckunepckux, KOTOPbIA CYUTaJ,
4TO 3pPEKTUBHOCTb KaK QaKTOp JIETHTUMAILMU BJIACTU CBSI3SbIBAETCH C «IKOHOMHUYECKUMU

1 ®epepanbhbiit 3akoH oT 28.08.1995 N2 154-@3 «06 00mUX NPUHIOMIAX OPraHU3alNHd MeCTHOTO Ca-
MoymnpasjaeHusi B Poccuiickoit ®enepanuu» (Yrpatua cuay) // Cobpanue 3akoHoaTenbcTBa P@. 1995. Ne 35.
Ct. 3506.

2 O npoTuBoeiicTBUM Koppyniuu: PegepanbHbiil 3akoH oT 25.12.2008 Ne 273-03. pea. ot 19.12.2023.
URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102126657 (nara o6pamenus: 05.03.2024).
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JIOCTU>KEHUSIMH, B KAKOW-TO Mepe MO3BOJISIOUIMMHY ONpaB/aTh CYIIECTBYIOIIUN MOPSI0K KaK
HauboJiee ONTHUMAJIbHbIM U COOTBETCTBYIOLUHN MOJUTUYECKUM peaiusiM»l. To ecTb HaM cie-
JlyeT UATH OT obpaTHOro. Tak, kKo BTopo# rpynmne ¢pakTOpOB cjie/lyeT OTHECTU BCe HETaTHB-
Hble SIBJIEHUsS] B 9KOHOMMKe, HallpUMep, pe3Koe CHMKeHHEe TeMIIOB 3KOHOMUYECKOTO POCTa,
yCUJIeHHWe OTCTaBaHUSA OT NepefOBbIX CTPaH N0 YPOBHU XHW3HU HApOJa, KPU3UC CEJbCKOTO
X03MCTBa UM JleBaJibBalUIo0.

JleruTHMHOCTb rOCy/IapCTBEHHOM BJIACTHU TPebyeTcs MOCTOSHHO MOAAePKUBATh, Bellb
OJHAX/bl NOOUBIIMCh MPU3HAHUSA OOLIECTBOM, rpaXkJjaHe MOTYT MOTepPAThb /l0BepUe K BJa-
cTh. TakUM NPUMEPOM MOKET SIBJSATbCS NepBbli mpe3uaeHT Poccuiickoit ®Pepepauuu -
b. H. Efib1iiH, 4es1I0BEeK KOTOPOTO MPH Havyasie ero npe3uieHTCKOro nyTH Mojiep>K1uBajio 60-
Jiee TOJIOBHMHBI IPaXK/iaH?, HO B KOHLe ero NyTH Oblia NpOBeJeHa MOMNbITKA OCYIeCTBJIEeHUS
npoueaypbl UMnuYMeHTas. Mcxo/is U3 BCero Bblllle NePeYrCIeHHOro, HaM BHUJAUTCS, YTO Je-
TUTUMHOCTb B JleMOKpaTHYeCKHUX TOoCyJapcTBax cjefyeT pacCMaTpUBaTh KaK IpoLecc, a
MMEHHO - IUHAMUKY COCYIeCTBOBAHMUS BJACTH U 0OIECTBA B paMKax e€/IMHbIX UHTEPECOB U
[IEHHOCTEeH, BbIpa’KEHHbIX B 6€CIIPEKOCIOBHOM MOJYMHEHUH BTOPOTO NepBOMYy. A B ciy4dasix,
KOT/la UHTEPECHI U LIEHHOCTH BJIACTH WUJIM K€ Hapo/Ja MEHSIOTCS U He MOAJeP>XKUBAIOTCS ApY-
ro¥l CTOPOHOM JaHHOTO MPOILIECCa, TO CJeAYeT ero NpeKpalleHue.

TakuM 06pa3oM, Mbl MPUXOJUM K BbIBOJY, YTO JIETUTUMHOCTb SIBJISIETCSI OCHOBOIIOJ1a-
raloluM sIBJIEHUEM [IJIs1 JeMOKPAaTHYECKHU-OPUEHTUPOBAHHOM IrOCy/lapCTBEHHOM BJIaCTH, KO-
TOpasi He MOXKeT CylLeCTBOBATh 0€3 NPU3HAHUS ee TpaXkJlaHaMU, Be/lb IeMOKPATUS CTPOUTCS
Ha TOM, YTO Hapo/, yIipaBJisieT rocyAapCTBOM OCPEeCTBOM Ilepeilayr YaCTU CBOMX BJACTHBIX
MIOJTHOMOYHMM olnpeJieJIeHHOMY KPYTy JIML Ha OCHOBE JI0BepUsi K HUM. JIErHTUMHOCTb B JIEMO-
KpaTU4YeCKUX TOCYyAapCTBax He MOXKET MbICJIUTbCS 6e3 JIErMTUMHOCTH BJIACTH, TaK Kak B Ta-
KHMX FOCy/lapCTBax OOIeCTBO LeHUT 3aKOH, a 3HaYUT U TpebyeT 3aKOHHOCTH BO Bcex cdepax.
JleruTuManus AeMoKpaTUYeCKU-OPUEHTUPOBAHHOW roCyJapCTBEHHOM BJIACTH MPOUCXOAHUT B
BU/le YBeJIMUEHUsI KOHTPOJISL HaJ, Hel, U TTOJITHOMOYMH, MTO3BOJISIIOUIMX BJAUATh HA MOJUTUKY,
IPOBOJSAIIYIOCS B TOCYAApCTBE HENMOCPEACTBEHHBIM MyTeM, C y4€TOM MHEHUS TpaxkJaH, a
Tak)Xe MPOBOJs 60pbby ¢ pakTopaMy, MellaIIMMU 0OGPEeTEHUI0 JIEFTUTUMHOCTH, KOTOpPbIe
MOXKHO pa3/le/IuTh Ha JIBe TPYIIbI — Te, KOTOPbIe MOPTAT UMUK MOJUTHYECKUX UHCTUTYTOB
¥ 30 PEeKTUBHOCTb IOCyZlapCTBEHHOM BJIAaCTU. JIETUTUMHOCTD B JIEMOKpPAaTHUYeCKUX rocyzap-
CTBaxX BO3MO>XHO paccMaTpUBATh KaK MPOILEeCC COCYIeCTBOBAaHHUS BJIACTH U 06LIeCTBA B paM-
Kax eJIUHbIX UHTEePEeCOB U I|eHHOCTEeH, BbIPaXKEHHOT0 B 6eCIPEeKOCJOBHOM MOJYUHEHUH BTO-
poro nepBomy.

CYJAEBHAA PE®OPMA B CUBUPHU B KOHILIE XIX - HAYAJIE XX BB.

H. A. Coao8bes,

cmydeum HOpuduveckozo uHcmumyma

Kemeposckozo 2ocydapcmeerHoz0 yHusepcumema, 2. Kemeposo.
HayuHbiti pykogodumeans: k.10.H., doyenm A. B. 'aspusosa.

Cynebnas pepopma 1864 roga u Cyie6Hble yCTaBbl, IPUHATHIE B COOTBETCTBUM C HEH,
pacnpoCTpaHsJIUCh JaJeKo He Ha BClo TeppuToputo Poccuiickor Umnepuu. B pa3inyHbix ee
palioHax cyliecTBOBaJa onpejesieHHas crnelrdUKa OCylLleCTBJIEHUS NMpPaBoCyAus, 00yCcI0B-

1 Ckunepckux A. B. MexaHuU3Mbl JIETUTUMAaUUW MOJUTUYECKOW BJACTH HA MOCTCOBETCKOM
npoctpaHcTBe. Boponex, 2007. C. 75.

2 JlyouH B. B. [lepsslit: Bopuc EnbiiuH B 061ecTBeHHOM MHeHUU Poccuu // BecTHUK 06111eCTBEHHOTO
MHeHUsd. [laHHble. AHanu3. Juckyccuu. 2007. N24. Mockaa, C. 30.

3 XpoHMKa [JOMNOJIHUTeJbHOro 3acefaHus [ocygapctBeHHou Jlymbl 13 maa 1999 ropga. URL:
http://api.duma.gov.ru/api/transcriptFull/1999-05-13 (zaTa o6pammenus: 02.04.2024)
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JIeHHasl Kak 06'beKTHBHBIMH, TaK U CYyO'beKTUBHBIMU paKTOpaMu. B JaHHOM KJ/1t0ye 0CO6GEHHO
MHTepecHa TeppuTopus CUOGUPHU U 0COOEHHOCTH CyZ0NIPOU3BO/CTBA IPUCYIIIME €.

['oBops o peanusauuu Cyne6Hoi pepopmbl B CHOUPH, HY>)KHO IOHUMATh CleluPpUKy
pervoHa. OHOW M3 TJIaBHbIX 0cOOeHHOCTeW CHOMpPH, HaK/IaAbIBAIOIEX OTIEYaTOK Ha Bce
cpepbl )KU3HU 00LECTBA, ABJSAETCH TEPPUTOPHUAIBbHBIA paKTOp. bosblve paccToAHUA MeX-
Jly HaceJIeHHbIMM NYHKTaMH, 0611asl yAaJeHHOCTb OT LeHTPa CUJIbHO 3aMe/JIsIJIU Cy/ieOHbIN
npouecc. Bropoil BaxkHOU 0COOEHHOCTBIO SIBJISIeTCA JieMorpadpuyecKril COCTaB HaceJeHUs
Cubupu. [IpakTUYecKHU NOJIHOE OTCYTCTBUE BOPSHCTBA, HU3Kas MJIOTHOCTb U YUCIEHHOCTh
HaceJIeHUSs], BKyIe C HU3KOM IPaMOTHOCTBIO CpeJiu 0ObIBaTeJsiel, IOMHOKEeHHas Ha 00JibIIoe
KOJIMYeCTBO KaTOp»KaH, CCbIJIbHBIX U MHOPO/LIEB IPUBOJUIN OCTPOM HeXBAaTKe KaJ[pOB B CY-
Jle6HOM cucTeMe M Gl0pOKpaTHYecKoM annapaTe Cu6upu’. [lBa aTu dakTopa, B CBOIO Oye-
peAb, IPUBOAUJIU K MacCOBBIM 3JI0YNIOTPeO/IeHUSIM YUHOBHUKOB. M. M. CniepaHCcKu#, peBU-
30BaB CHbOUpCKUe OKpauHbl B nepBol nosioBuHe XIX B, nucasn: «I'Ae HeJoCTaeT 3aKOHOB, TaM
BCEM YIpaBJsieT JU4YHas BjaacTb. OTcro[a ykopeHUacb B CUOUPU CTOJIETHSAS NPUBbIYKA HU-
4yero He 0XKUJAThb OT 3aKOHA, U BCEro HaZJesaThCs, UK O0AThCA OT JIMLA, U, C1e/l0BaTebHO,
NPMBLIYKA B KaX/IOM JleJle IpUGeraTh K JeHbramM»2,

PaccMoTpeB ocobeHHOCTH CHOUPCKOTr0 pervoHa, CTOUT MepPerTH K BONPOCY peasiu3a-
MY B HEM cyaebHoU pedopMbl. [Ipeobpa3oBaHus, mpoBeaeHHble B CUOUPH, B 60JIbIIIEN CTe-
IIeHU OTPaXKaloT pe3yJibTaTbl pePOPMUCTCKUX U KOHTPPEPOPMHUCTCKUX NOJTUTHUK, TOCKOJIbKY
ObLIY NPOBeeHbl 3HAYUTEJIbHO M03Ke, YEM B OCTa/IbHbIX YacTAX UMnepuu. Hayanom usme-
HEeHUU NpUHATO cyuTaTh 1885 rox, korja 6bIM NPUHATH «BpeMeHHble IpaBUJa 0 HEKOTO-
pPbIX U3MEHEHUIX B 3aKOHAX, KacalLHUXCsl CYyLOyCTPONCTBA U CyA,0NPOU3BOACTBA B CUOMPU».
YcTaHaB/iMBanach yCTHOCTb M COCTSI3aTeJbHOCTb Cy[ONpPOU3BOACTBA. [lesa ctanu pa3du-
paThCs IJIaCHO B IPUCYTCTBUM OOIECTBEHHOCTH C Y4aCTUEM MPOKYPOPOB U 3alMTHUKOB, 3a
HeMMeHUEM KOTOPBIX UX POJIb UCIOJHSJU YUHOBHUKMU CyJeOHBIX KaHLeJsapUuh. Yupexzja-
JIUCh CyJleOHble C/ieloBaTe/H, XOTS U B 04€Hb OTPAHUYEHHOM KOJIMYECTBE, B CBSI3U C YEM OC-
HOBHAas 4acTb CJIe/ICTBEHHON paboThl NPOJ0/iKala OCTaBaThCA B FOPOJCKON M 3eMCKOM NO-
JIMI|UY, a 3HAYUT, 10 CYyTH, OCTABAJICA IPEXKHUMN NOPSAL0K.

CnenyolMM BaXKHbIM HOPMAaTUBHBIM IPAaBOBBIM aKTOM, IPUHSATBIM B paMKax peaJiu-
3auuu Cyneb6Hoit pedpopmbl B Cubupwy, ctanu «BpeMeHHble npaBuia o npuMeHeHuu Cyze6-
HbIX YCTaBOB K rydoepHusaM u obsiactaM Cubupu» npunatbie Hukosaem Il 13 masa 1896 ropa.
[Io croBam muHHUcTpa octunuu H. B. MypaBbeBa, «BpeMeHHbIe npaBuia ... ABJAJUCH «KKOM-
6uHauuein» CyneOHbIX YCTaBOB U MpaBuUJ OPraHU3alUu Cy/leOHOW BJacTHU B 3aKaBKa3be, ce-
BEPHBIX U BOCTOYHBIX I'yoepHUsX (ApxaHresbckol, OsioHen ko, OpeHOyprckoi, YpumMckon u
AcTpaxaHckoit), a ot4acTy B TypkecTaHe U CTenmHbIX o6sacTax»’. B 3Toil cBA3M 06paTuM
BHHUMaHHE Ha HEKOTOpPble 0c0O6eHHOCTH peanusdanuu CynedbHoi pedpopmbl B CUOUDH.

BpemenHble npaBua 1896 rosa yupexaanud B Cubupu ajBokaTypy. B opraHnusanuu
oHa cooTBeTcTBOBasa CyneOHbIM ycTaBaM 1864 roja ¢ U3MEHEHUSIMU Mepuoja KOHTppe-
dopM, HO MMeJia 0/IHY 0CO6EHHOCTD. [IpUCS)KHBIMU OBEPEHHBIMU, BBU/IY HEXBAaTKH Ka/poB,
MOTJIM BBICTyNaTh YNHOBHUKHU CY/leOHOTO BEJOMCTBA, 38 UCK/IYEHUEM JIUL, IPOKYPOPCKOIo
Ha/i30pa, yYaCTKOBBIX, 100aBOYHBIX MUPOBBIX CyZlell U CyAeOHbIX ciaenoBaTesiel. Takxke 06-
BUHsSI€MbIM MO/, CTpa)kel MOr Ha3HAYUThb MOBEPEHHBIM CBOEro POJACTBEHHUKA WJM MOCTO-
pPOHHEro 4yesi0OBeKa /JJisl MPUCYTCTBUSA NP Jo3HaHUM. [IpeacenaTensb cysia, Ipu OTCYTCTBUU

1 l'aBpusioBa A.B. CoLHOKyJIbTYpHOEe H3MepeHHe 3aKOHO/|aTeJIbCTBa 06 YIIpaBJIeHUH U CYJ0YCTPONCTBE
Cubupu B XIX - Havyase XX BB // Yuennle 3anucku KpbiMckoro ¢eznepasbHOro yHMBepcuTeTa MMeHH B. U.
Bepuaackoro. Opuandeckre Hayku. 2018. Ne2. URL: https://sn-law.cfuv.ru/arhiv/tom-4-70-2-2018-g/ C. 11

2 l'aBpunioBa, A. B. [Ipo6sieMbl 1 0CO6EHHOCTH CHGHUPCKOTO CY[O0YCTPONCTBA U CY[ONPOU3BO/ICTBA B
XVIII-XIX BB. (Ha npumepe TobGosbckol, UpkyTckoit u ToMmckoii ry6epuuit) / A. B. FaBpusioBa // Cubupckuit
opujdyeckuid  BectHuk. - 2015, - Ne 2(69). - C. 9-12. - EDN TXOSCX. URL:
https://elibrary.ru/item.asp?id=23651490

3 JlepeBckoBa B. M. Cyae6Has cuctema Cubupu Bo BTopoii mosioBuHe XIX BeKka: CpaBHUTEJbHbIM aHAINU3
00I[eMMITIEPCKUX U peTrHOHA/BHBIX Havasl // CUOGUPCKUH ropundeckuit BecTHUK. 2011, Ne 3(54). C. 12.
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3alMTHHUKA Yy NOJACYAUMOTO, UMeJ IPaBO Ha3HAYUTh ero 6e3 coryacvus Ha TO 0OBHUHSAEMOTO.
Co3maHus coBeTa NPUCSKHBIX TOBEPEHHBIX HE MPelyCMaTPUBaJIOCh, a UX PYHKIMU Bo3Jara-
JINCh Ha OKPYXHbIe cyZAbll. UMeHHO 3T0 06yci0BUI0 06pa3oBanue B 1902 roay nepsoii B Cu-
6upu IOpruaryeckon KOHCY/JIbTAallMU — OpraHa KOPNOPaTUBHOIO CaMOYNpaBJIEHUS MPHUCTK-
HbIX NOBepeHHbIX. OHa JelicTBoBasa B ToMcke. LlesisiMu ee co3/jaHue ObLJIM KeJlaHUe YA0BJIe-
TBOPUTH NOTPEOHOCTh MOBEPEHHBIX B CAMOYNpPaBJIEHUH, CIJIOTUTh UX KaK COCI0BUE U 6O-
pPOTBCH C «IOANOJbHOU aIBOKaTypoOrl» — KaTeropvem JiMl, MaJlOKOMIIETEHTHBIX, HE3aKOHHO
OKa3bIBaBIIUX B KOPBICTHBIX U HEOJArOBUAHBIX 1e/SIX IPUJUUYECKUE YCAYTH HACeJeHUI0. 2
MapTa 1909 r. CeHaT pacnopsAun/icsad 3aKpbITb KOHCYJIbTAlllH, CChLJIASACh HA TO, YTO BOMPOC 00
MX CyleCTBOBAaHWH 3aKOHOJAATeJbHO He pelueH. 22 ceHTA6ps 1909 r. ToMCKHUN OKPY>KHOM
CyJi yHpasHUJI TOMCKYIO FOPHUYECKYI0 KOHCYIbTaLUI0%,

BBesneHue e COBETOB MPUCSXKHBIX IOBEPEHHBIX MOXKHO pa3zesUuTh Ha /iBa 3Tana. Ha
OCHOBaHHMHU 3aKoHa 21 uroug 1904 r. 06pa30BbIBa/ICA COBET MPUCAKHBIX TOBEPEHHBIX MPU
HoBouepkacckoii cyie6HoM nasate. 24 Hosi6ps 1904 rojia 66171 yTBEPK/IEH 3aKOH 06 06pa3o-
BaHUU coBeTOB npu OMckoi M HpKyTckod cyneOHbIX nmajnaTtax. OgHAKO BBeJEeHUE COBeTa
IPUCSHKHBIX TOBEPEHHBIX NIPU NOCAEeAHUX ABYX CTOJIKHYJIOCh C PSIIOM TPYAHOCTENU. Bb160OpbI
coBeTa npu OMCKOHM nasaTe ObLIM COBEpLIEHBbI C HAPYLIEHUSIMW U NMPHU3HAHbl HEJEeNCTBU-
TesibHbIMU CeHaToM. CiienoM rpsiHyna IlepBas pycckas peBosionus. OTHOLIEHUS MeXAY aj-
BOKATYPOU M BJIACTbI0 HAKAJISJIUCh. ITO BbIJIMJIOCH B apeCT COBETA MPUCSIKHbIX MOBEPEHHBIX
B UpKyTcke U nepenavyy ux QYHKLUN OKPYKHOMY cyAy. HOBBIN COBET MPUCAKHbBIX IOBEPEH-
HbIX ObLJI M36paH 23 ¢peBpasnsa 1907 roga. U nwb 18 masa 1911 rozaa 6b11u npoBeseHbl BbIOO-
pbl U 060pa30BaH COBET MPUCSKHbIX NOBEPeHHbIX NpU OMCKOM cyaeb6HOUN nanaTte. CTOUT OT-
METUTD, YTO COBET He OblJ pelleH HeJJOCTaTKOB — B HEM He ObLJIM Npe/CTaBJIeHbl aBOKATHI
To6osbckol ry6epHur M CeMuNmaJaTUHCKOW 06J1acTU. B 1les1oM BBeZieHHE coBeTa MPHUCK-
HbIX IOBEPEHHbBIX MOKHO Ha3bIBaTh M10JIOXKUTEJNbHBIM Ipe0Opa3oBaHUEM.

XapakTepHOU 0CO6eHHOCThb Cy/le6HOM pedopMbl B CUOMPHU SAABJISJIOCH TO, YTO BBOJMIJI-
Csl UHCTUTYT MUPOBBIX Cy/lel, B TO BpeMs KaK Ha TEPPUTOPHUM GoJibliel yacTu Poccuiickoi
MMIIEpUU MHUPOBasi IOCTULUSA Oblja 3aMeHeHa 3eMCKMMM Y4acTKOBbIMH HavyasJbHUKaMU. Of-
HAKO MHPOBAs HOCTUIUSA Hayajla PYHKLMOHUPOBATH C Cepbe3HbIMU U3MEHEHUsSMU. BBuay
YIOMSIHYTOTO OTCYTCTBUSI [IBOPSHCTBA OTCYTCTBOBAJIM 3€MCKHE yYpEeX/JeHHUs, a MOTOMY
Ha3HauYeHHe y4aCTKOBbIX MUPOBBIX CyJel MPOUCXOAUJI0 MUHUCTPOM IOCTUILMH, A He U3bpa-
HUEM MEeCTHBIMU KUTeJsAMU. Takke AJ HUX ObLJI CHAT UMYIIECTBEHHBIN 11€H3, TaK KaK OT-
CYyTCTBOBaJla MPUBS3Ka K 0CeJJIOCTH, HO ObLJI yKeCTOoueH 0O6pa3oBaTesIbHbIN 11eH3, TpeboBa-
JIoCcb 06s13aTesIbHOE Bhicliiee o6pa3oBaHue, X0TS CyZiebHble YCTaBbl AOMYCKaIU /Il JAHHOU
JIOJDKHOCTHU M HasIMuve cpejiHero npodeccuoHalbHOro o6pa3zoBaHusi. K ToMy ke He mpejy-
CMaTpPUBAJIOCh CO3JjJaHUE Cbhe3/la MUPOBBIX Cy/iel, a aneJIIIMOHHOW MHCTaHIIMel BbICTyNasl
OKPY>KHOH Cy/I, KacCCalJUOHHOM — cyJle6Hasa nasarta. [IpeTepnesia u3sMeHeHUsI U OJCYAHOCTb
MHUPOBLIX cy/eii’. Hanpumep, B HOACYIHOCTb MUPOBOM IOCTULUMH GbLIM NepeJaHbl TpaX/jaH-
CKHe JleJla CTOMMOCTbIO MCKa /10 2 ThIC. py6Jieit’. Kpome Toro, B Bujly nepMaHeHTHOM HexXBarT-
KM KaJIpOB y4acTKOBble MUPOBbIe Cy/ibu B CUOMPHU 3a4aCTy0 COBMeLANH CyJlelCKre MOTHO-
Mo4Hs ¢ QYHKIMSIMU CJiejoBaTesis U HoTapuyca. Bonpoc ¢ 3arpy:k€eHHOCTbI0 MUPOBBIX Cyel
OTYACTU ObLJI pellleH C MPUHATHEM 3akoHa 28 mag 1911 r., KOTOpbIM MpeycMaTPUBaAIOCh
yBeJIMUEHME LITATOB HEKOTOPBIX CY/leOHbIX YUpPEXKJEHUN UMIIEPUH, B T.U. Y4aCTKOBBIX MUPO-
BbIX cyZiedl B CHUOMpPH, YTO CHOCOOGCTBOBAJIO pasTPaHUYEHUIO CYJleOHbIX U CJIe[CTBEHHBIX

1 l'aBpusoBa A. B, I'aBpusioB C. O. VcTopusi nmpaBo3amUTHON AeATEJbHOCTH: yieOHOe mocobue —
Kemeposo: KemI'Y, 2017. C. 110-125.

2 KpectpsanuukoB E. A. Cyne6Has pedopma 1864 r. B 3anaanoit Cubupu - TiomeHb: Jkcnpecc, 2009.
C.171-177

3 ABgzeeBa 0. A. 'ocymapcTBeHHasi MOJUTHUKA M0 OpPraHU3aLUU MUPOBOro cyfa B CUOUPU BO BTOPOH
nosoBuHe XIX B. // U3Bectus BI'Y. 2006. Ne2. C. 95

4 B To BpeMs kak nmo Cyfe6bHbIM ycTaBaM 1864 r. y4acTKOBBIM MHUPOBBIM CyAbSIM OBLIHA MOJCY/IHBI
rpaXkJaHCKHe Cropbl IeHoH 10 500 py6Jieit [mpuM. aBTopa]
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bYHKIMH, HO He pellnsIo Mpo6JieMbl Ype3MepHOH Cy/le6HOM Harpy3Ky Ha OJHOTO Y4aCTKOBO-
ro MUPOBOTO CYy/bIO.

Eme onHol ocobeHHOCTbI0 BpeMeHHBIX npaBua 1896 roga aBaseTca JONyCK K pac-
CMOTPEHHUI0 He3HAYUTEJIbHBIX I'PaXJAaHCKUX UCKOB HHOPOAYeCKUMHU cyfaMu. Kpome Toro, B
xoze cyaebHoi pepopMmbl B CUOMpPU ObLIO NPUHATO «BpeMeHHOe MOJIOXKEHHE O KPEeCThsH-
CKMX HayaJlbHUMKax» B 1898 r., B 0CHOBY KOTOPOTIO JIErJIU NpPeAJ0KeHUsI UPKYTCKOTO reHe-
pan-ryoepHaTopa A.Il. UrHaTbeBa 1 MUHHMCTpPa BHyTpeHHUX Aena U.JI. [opeMbikuHa. lleabio
3aKOHA OHM BH/JIeJIU «0OpyceHUe WHOpojALeB». Takasg GOpMyJUpPOBKA MPULLIACH MO AyIIe
Anexkcanapy IIl. Ha mosisix npeaJioxkeHHOro MpoeKTa OH ¢ BOCTOproM Hamucasd: «/la! Becbma
nopa»’. 3aKoH npUpaBHUBaJ PABOBOM CTATyC KOPEHHOT0 HaceseHUuss CUGUPHU K COCTOSHHUIO
0CeJJIOr0 KPeCTbsSIHCKOT0 HaceJleHUs U MOAYHHSJI UX 001EPOCCUIICKOMY 3aKOHO/aTE/bCTRY.
UckiroueHre cocTaBisau fAKyTcKas 00J1acTh U ceBepHble PallOHbl, HaceJleHHble «OpoAaYn-
MU» UHOPOJALAMH, MHOTUX U3 KOTOPBIX, K CJIOBY, lepeBesid B pa3paj oceabix. OHU NpoJoJi-
»KasIi OAYMHATHCA YcTaBy 06 nHopoanax 1822 roga. CorsiacHo e npuHATOMYy [los103KeHU 10
1898 roza, opraHamu yrpaBJieHUS KOPEHHbIM HaceJleHueM CTaHOBUJIMCh BOJIOCTHBIE U CeJlb-
CKMe CXO/lbl, KOHTPOJIMPYIOIHECS KPeCTbIHCKUMH HadajJbHUKaMU. OHU ObLIM HaeJseHbI
IIMPOKUMHU NOJHOMOYUSIMU B OTHOILLIEHUH abOPUTeHHOr0 HaceJleHUs, B TOM 4YHUCJIe U CyZeb-
HbIMU [PU PaCCMOTPEHUU ONpe/iesIeHHbIX KaTerOpUH JieJl.

OTMeTuM UM cnenudHUKy yroJoBHOrO CyAONpou3BOACTBA. Tak, yroJoBHble jesa MO
NpeCcTyIJIEHUSIM, BJIEKYIIUM JHIIeHUe OCOOEeHHBbIX M JIMYHBIX NpaB U MNPEUMYILIeCTB, pac-
CMaTpUBaJU OKpYkHblIe cyabl. CorsiacHo CyaeOHBbIM ycTaBaM, OA00HbIE Jesia paccMaTpUBa-
JIUCh OKPY>KHBIMU CyZlaMHU C y4acTUeM NPHUCSKHBIX 3acefaTesied. BeneHue cya NpUCSXKHBIX
B CUOMpPCKUX TYOepHUSX He NpeyCMaTPUBaJIOCh.

OTcyTcTBUE Cya NPUCSKHBIX AABJSJIOCh OJHUM U3 CylLleCTBEHHBIX HEJOCTATKOB Cy-
ne6Hor cucteMbl Cubupu. [lepBoii [IpUcaKHBIM MOBEpEeHHbIA UYAEUCKOr0 BEpPOUCIIOBE/a-
Hus B Cubupu — P. JI. Belicman nucain: «IlpaBocygue 6e3 cyfja NPUCHKHBIX — 3TO JaHAUCKUU
Jiap, oKa MoJlydeHHbl CUGUPBIO OT LeHTpa»?. OJjHaKO CO BpeMeHeM, BBU/Iy 3KOHOMHUYECKO-
ro ¥ KyJIbTYPHOTO Pa3BUTHUS Kpasi, a TaKKe OypHOT0 MPUPOCTa HaceJleH!s], 06CTaHOBKa CTaJa
6/1aroBo/IUTh BHeJpeHUI0 «Cyna obujectBeHHOW coBecTu». 10 Maa 1909 r. umnepaTtop
yTBePA W 3aKOH 00 yYpexxJleHUH UHCTUTYTa NPUCSKHbIX 3aceiaTesied B HECKOJIbKUX Peruo-
Hax Poccuy, B ToM uuciie B To6osibckor ¥ ToMcko# rybepHHUsX, HAXOAUBIIUXCS B 3anaHOU
Cubupu. TakuM 06pa3oM, CyA, MPUCTKHBIX CTaJ QYHKIIMOHUPOBAThL HA TeppuTopun OMcKoM
cyZie6HoM nasaTtbl. Oco60 MHTEpecHBIEe Jiesia C y4acTUeM MPUCSKHbBIX 3acefaTesiel IpUBJie-
KaJIu NMyOJIMKY, ra3eThl OCBeIllaJId UX B MOCTOSIHHBIX PyOpHKaxX ¢ Ha3BaHUsAMH «CyjeOHas
XpOHUKa», «B cyie6HOM Mupe», «B cyze». [[puMepoM 3TOMy MOXKeT CIy>KUTb ToMcKasl ra3eTa
«Cubupckue OTroJI0CKU», KOTopas B Bbimycke oT 11 aBrycra 1910 roja nvcasa ciaeayroiiue:
«9 aBrycta B TOMCKOM OKPY>KHOM Cy/ie C y4aCTHEM NPUCSKHBIX 3ace/laTesield o/ npejcesa-
TeJIbCTBOM TOBapulla npeacegartensa B. M. YpaxunHckoro, yieHax cyzaa H. A. Bacusibese, no-
4YeTHOI'0 MUPOBOTO cyabu B. MosiuaHoBe caymanoch geno: O ccoblibHbIM EBrenvu UibrHe
[ToHoMapéBe, 06BUHsAEMBIM 110 1. 1 CT. cT. 1647 1 1650 yyio’)keHHe HaKa3aHUSAX B TOM, 4TO 23
MapTa Cero roza, 3abpaBlIKch OCPEJCTBOM B3JI0Ma 3aMKa B KJIaZ[OBYIO IPHU KBapTHUPE Kpe-
cTbsIHKU EBreHuii CuaeBou, MOXUTUJ CKOBOPOAKHU U 1/4 GyHTa ropyuiibl, HO 6L HA MeCTe
NpecTyIJIEHUs 3a/iep>KaH, IPUYEM NPU 3aep>kaHUM 000POHSAJICA UMEIUIMMCS NIPU HEM TO-
nopoM. [loHoMapéB nosiynapajJUTHK U B CyJle IOCTYIOK CBOM ONpaB/bIBaj 6e3paboTulied U
HYA04. O6BUHS ToBapuil npokypopa I'. I'. 3akajuHCKuH, 3a1uIal NPUCS)KHBIA TOBEpPeH-
HbId C. B. AslekcaHZIpOBCKMU. BepJIUKTOM NpUCSXKHBIX 3acenaTesier [loHoMapéB onpaB/aH.
JTo NepBbIM ONpaBAaTeJbHbIA BEPAUKT Cy/la MPUCSXKHBIX CO BpEMEH BHEJPEHUS UHCTUTYTA
NPUCSKHBIX 3acefaTesiell B CUOUPHU, BbIHECEHHBIM MOJACYAMMOMY, IpU3HABIIEMYy cebsl BU-

1 Uctopus Ycrb-OpabiHcKoro BypsTckoro aBToHoMHOro0 okpyra — M.: [Iporpecc, 1995 C. 226
2 KpectpauuukoB E. A. "Benukas pedpopma”: k 100-1eTu0 BBeJileHUsl CyZa MPUCTKHBIX B Cubupu //
I'ymaHuTapHble Hayku B Cubupu. 2010. Ne 1. C. 47.
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HOBHBLIM»!. [Ipy Bcex omaceHUAX BJACTH, CyJ, NPUCHKHBLIX 3GPEKTUBHO paboTaa U MOJHO-
CTbIO CIPABJISAJICA C OCYLIeCTBJIEHHEM IPaBOCYy[Us, 6ojiee TOTO MOJYYWJ LIMPOKYH OOlie-
CTBEHHYIO NOJJIEP>KKY CpeZiu Bcex cjoeB HacesneHUsA. B BocrouyHoli ke yactu Cubupu, He-
CMOTPS Ha aKTMBHYI0 paboTy COBEIlaHUU U KOMUCCHUH, CyJ, IPUCSKHBIX TaK U He OblJI BBeJlEH
10 IPUYKMHE MUPOBOW BOWHBI U HaJJBUTAKOLIENCS PEBOJIIOLIMH.

Takum ob6pasomM, CygebHasa pedopMa, npoBeseHHass B Cubupu B koHue XIX Beka u
Haudasle XX Beka, HOCUJIa HECBOEBpEMEHHbBIM XapaKTep U MMeJla 3HaYUTeJIbHYI0 peruoHallb-
Hyto crenuduky. MotuBanuei ansa nposefieHus Cyne6Hoil pedpopmbl B CUOHUPU ABJISAIUCH
»KeJlaHUe YCTpaHUTh HauboJiee BONMUIOLME HEJJOCTATKHU CyZleOHOM CUCTEeMbl, KOTOpble Mella-
JIU WCIIOJIb30BaHUIO PECYPCOB PeTMOHA U MONBITKHA BOCCTAHOBUTD NPECTHXK LIaPCKOW BJIACTH.
Psapn $akTOpOB, OCHOBHBIMU M3 KOTOPBIX ABJAKTCA TEPPUTOPUATIBHBIN U JleMorpadU4ecKuHy,
OKa3aJlu CyllleCTBEHHOe BJMSHME Ha 3aKOHOJaTeJIbHYyl0 6a3y, cyZiebHoe U a;MUHUCTPATHB-
HOe ycTpoucTBo. [IpaBoBas cuctemMa U CyZJ0yCTPOMCTBO, UMeBLIWe MecTO B CUOHUPU B KOHLE
XIX u Havasie XX BeKa, B HEKOTOPOM pO/ie HOCUJIM YHUKAJIbHBIU XapaKTep.

AJABOKATCKAA OTUKA B CETU UHTEPHET

A. 0. CmoHm,

cmydenm Xakacckoz2o 20cydapcmeeHHOo20 yHugepcumema

umeHu H. @. Kamanosa, 2. A6akaH.

HayuHblii pykogodumesw: cmapwutl npenodasamens B. H. Ko3zso8a.

CoBpeMeHHas1 npodeccus afBoKaTa TpebyeT COOJII0eHUsI CTPOTUX 3TUYECKUX HOPM U
npaBuJi, KOTopble peryaupytotcsi PenepaibHbIM 3aKOHOM «06 a/IBOKATCKOU AeATENbHOCTH
v ajiBoKaType B Poccuiickoit ®egepauun»?, Kogekcom npodpeccnioHaibHOM 3TUKU a/iBOKaTasd,
a Takke Pekomenganusimy, [lpaBusamMmu u PellieHusiMU, KoTopble NpuHUMarTcd Pegepanb-
HOM naJsiaTo ajiBokaToB (PIIA).

OxHako c nosiBieHueM HTepHeTa U COLMA/IbHBIX CETEX BO3HHUKAKT HOBbIE BOIPOCHI
0 TOM, KaK aJIBOKaTaM COBMeIAaTh CBOK MPOPeCCUOHANbHYIO AeATEeNbHOCTb C BeJleHUEM
6s0ra 1 GOpMHpPOBAHUEM JIMYHOIO GpeHAa. UHTEpHET CTas MOIHBIM WUHCTPYMEHTOM [Jif
KOMMYHUMKAIMU U PO/ BMXKEHUS, U aJIBOKAThl — He UCKJloYeHHe. ColluasibHble CETHU NMPeO0-
CTaBJIAIOT yZ00Hble MaTGOPMBbI AJ aJlBOKATOB, UTOObI NMO3UIMOHUPOBAThL Ce6S KaK 3KC-
NepTOB B CBOEH 00J1aCTH U NPUBJIEKATh HOBBIX KJIMEHTOB. OlHAaKO Ba)KHO NOMHUTb, YTO a/Ji-
BOKAaTCKHUH CTATyC TPebyeT c/lepKaHHOTO MOBeeHUs U COOJII0IeHUs I TUYECKUX HOPM, He3a-
BUCHMO OT MeCTa HaxoxJeHHus ajiBokaTa. 1. 2 cT. 4 Kogekca npodeccuoHa/IbHOM 3TUKH a/l-
BOKaTa 3aKpeInJisieT, YTO He00X0AMMOCTb COOJII0/leHUs NPaBUJI aJlBOKAaTCKOM 3TUKU BbITEKa-
eT U3 ¢paKTa MPUCBOEHUS CTaTyca aJjBOKaTa.

Korga ajsiBokaT BeAeT 6JIOT MJIM aKTUBHO NMPHUCYTCTBYET B COI[MAJIbHBIX CETSX, OH
JlOJDKEH ObITh 0COOEHHO BHUMATEJIEH K CBOUM MyOJIMKalMsM U KOMMeHTapusaM. BaxHo u3-
6eraTh pacKpbITHSA KOHPUAEHIIMAJbHOU HHPOPMAIIMU O KJIHMEHTAX WM JiesiaX, a TaKKe BO3-
JlepKMBATbCSl OT BbICKa3blBaHUM, KOTOpPble MOTYT HaHeCTU yliepb penyTanuu npodeccuu
WJIM HAPYUIUTh MPUHIMUIIBI KOHPUAEHI[UATbHOCTH.

AJZIBOKAT Jj0J/1’KeH IOMHHUTD, UYTO OH Mpe/CTaBJiseT He TOJIbKO cebs1, HO U CBO npodec-
cuio B 1les10M. [l0aTOMy BaXkHO MO /iep>KMBaTh NPodeCcCHOHANbHBIA U YBAXKUTEJIbHbIN TOH BO
BCeX MyOJIMKAIUSAX U KOMMeHTapusX. AJIBOKAT J0/DKEH ObITh FTOTOB K TOMY, YTO €ro aKTHB-

1 Cubupckas xu3Hb. 1910. 11 aBrycra.

2 ®epepanbHblit 3ak0H 0T 31.05.2002 Ne 63-d3 «O6 afBOKATCKOU AeATeJIbHOCTH U aJjBOKaType B Poc-
cuiickort Penepaunn» // Cobpanue 3akoHogaTesbcTBa PP. 2002. Ne 23. Ct. 2102.

3 Kopgekc mpodeccuoHanmbHOM 3THUKU ajfiBoKaTa: NpUHAT | BcepoccuiickuMm cbe3zioM afBokaToB 31
ssuBapst 2003 r. // CIIC «"apaHT».
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HOCTb B COLMAJIbHBIX CETAX MOXeT ObITb BHUMATeJbHO OTC/IEXHWBaeMa U aHaJUu3upyeMa Kak
KJIMeHTaMH, TaK U KOJIJIeTaMH.

CrenyeT OTMETUTh, YTO 3TUYECKHUE BOMPOCHI, CBSI3aHHbIE C UCIOJIb30BAHUEM COIIU-
aJIbHBIX CeTel, He BCcerZa UMeT OAHO3HaYHble OTBeThl. [0 HAcTOALLero BpeMeHU OCTaeTCs
CIIOPHBIM BOIPOC, KaK COBMeILATh BeJleHUe 6Jiora U co6Jii0/jaTh IPU 3TOM aZIBOKATCKYIO 3TH-
KY.

HecoMHeHHO, afjBOKaThI, KakK U Jit0Oble ipyrue npodeccuoHaslbl, ODKHBI COOJII0AAaTh
omnpee/ieHHbIe [IpaBuJa noBeJieHUs B ceTu NHTepHeT. Ba>KHO MOMHUTB, YTO J1€ATEJbHOCTD B
OHJIAaMH-IIPOCTPAHCTBE TaKXKe OTpakaeT UX NpPoPpeCcCHOHAIM3M U KOpIOpaTUBHbIE [JEHHOCTH.
HekoTopble M3 3TUX MpaBUJ BKJIWOYAIOT MPOSIBJIEHUE CJepPKaHHOCTH, KOPPEKTHOCTH, Oe3-
OMACHOCTHU U JIOCTOMHCTBA.

CoBeT QenepasbHOM MajsaThl aiBoKaTOB Poccuiickont Penepanuu 28 centsaops 2016
roaa npuHsa [IpaBusia noBeseHus aiBOKaTOB B ceTU «MHTepHeT»1. OHM yCcTaHABJAMBAKWOT U
PacCKpbIBAIOT HECKOJIbKO NPUHIIMIIOB paboThl a/lBOKATOB: NPodeCcCHOHANN3M, CAEP>KAaHHOCTh
Y KOPPEKTHOCTD, JOCTOUHCTBO 0€30MaCHOCTb, KOPIOPAaTUBHOCTb.

OfiHaKO BOMPOCHI, CBSI3aHHbIE C MyOJUKaLMel JUYHbIX poTorpaduil U Bueo3anucei
a/IBOKaToB B MHTepHeTe, 0CTAlOTCA OTKPBITbIMU. XOTS NpaBUJa He KOHKPETU3UPYIOT 3TOT
aclekT, NpeAloJaraeTcs, YTo HeJJONyCTUMbl GoTorpaduu B HUKHEM OeJibe, U300paKeHNUs,
KOTOpbIE MOTYT YKa3bIBaTh Ha COCTOSIHHE AJIKOT0JIbHOTO OlNbSIHEHUS aJIBOKATA UJIU HAHECTHU
yliep6 4ecTH U LOCTOUHCTBY a/lBOKaTCKOM Npodeccumu.

Cob6uitofieHre podecCcHOoHaJbHON 3TUKU TaKXKe SIBJSETCS CJO0XKHBIM BOMNPOCOM JJIs
a/IBOKaTOB B Ipoliecce MapKeTHUHra W MNPOABHXKEHHS B MyOJUYHOM NpocTpaHcTBe. OHH
JIOJDKHBI 33[yMaThCsl O TOM, KaKMe UHCTPYMEHTHI PeKJIaMHOW KaMIIaHUU OHU MOTYT UCIOJIb-
30BaTb B UHTepHeTe. HekoTopble M3 3TUX BONPOCOB JIMLIb YaCTUYHO peryaupyrorca Peko-
MeHJalMsIMU N0 BeJeHUI0 NepPCOHA/IbHbIX CAUTOB aJlBOKaTaMH, yTBepkKJeHHbIMU COBETOM
®IIA PD B ceHnTs16pe 2022 roaa?.

CorslacHO JaHHOMY JIOKYMEHTY, HE PEKOMEH/yeTCsl UCI0JIb30BaHME Ha CalTe a/jBOKa-
Ta CJI0B Y BbIPaXKEHUU C HESICHBIM COJiep>KaHUEeM, a TaKKe TEPMUHOB W ONpejiesieHUH, He
NpeAyCMOTPEHHBIX 3aKOHO/ATEJNbCTBOM U KOPHNOPAaTUBHBIMU aKTaMU a/lBOKATCKOT'O CO06-
mecTBa. PekoMeHAaUUsAMU TakKXkKe ompejesieHa 00si3aTesibHasg UHPOpMaLUs, MoAJexallas
pasMelleHUo Ha caiTe. [loaToMy npu BejeHUU caiiTa B ceTU UHTEpPHET, a TakKe NpHU J000U
JIpyrod my6JUYHOM aKTHUBHOCTH aJiIBOKaTaM CJeAyeT MNPUAEPXUBATbCS YCTAHOBJIEHHbIX
HOpM.

CooTBeTcTBEHHO, U3 [IpaBuJ caeayeT, YTO MOBeileHUE a/IBOKATA B ceTH UHTepHeT Kak
dopma ero ny6JMYHON aKTHUBHOCTU J0JPKHO OTBEYaTh BCEM TPeOGOBAHUSM, KOTOPbIE CBOM-
CTBEHHBbI JIEWCTBUSAM aJijBOKaTa B NpodeccuoHalbHOW cdepe, MPU YCJOBHUM, YTO OUYEBHU/HA
NPUHAJJIEXKHOCTh a[]BOKAaTa K aJIBOKATCKOMY COOOIIECTBY WJMU 3TO HEJIBYCMbICJEHHO SIB-
CTBYET U3 €ro MoBe/IeHUS.

O/1HaKO B COBpEMEHHBIX YCJA0BUSX YCIENIHOE pa3BUTHE CBOEro 6Jiora TpebyeT BbIxoa
3a paMKH «CTPOTOCTH» U POPMaJIbHOCTHU, KOTOPble MPUCYLU TOU UM HUHOU NMpPOodeccuu.
MHorue oAU BegyT 6JIOTH O CBOel paboTe. ITO OTJUYHbIN COCOO paccka3aTb O TOM, YEM
3aHHUMAaeTCs YeJIOBEK, 0 CBOUX JOCTHXKEHHUSIX U 0 CBOUX IJIaHaX Ha Oyayiee. Ho BeeHue 6J10-
ra TOJIbKO 0 paboTe MOXeT ObITb CKYYHBIM U 0AHO0Opa3HbIM. Cero/iHs JitoAen 60Jbllie MpHU-
BJIEKAIOT Te CTPaHUIlbl, HA KOTOPbIX He NMPOCTO MpeAJaralTcs Kakvue-aubo ycayry, Ho pac-

1 IlpaBusa noBeJeHHUsI a/IBOKATOB B MH(POpPMaIMOHHO-TEJEKOMMYHHKAMOHHON ceTH «HHTepHeT»
(yTB. pemienueM CoBeta PeepaibHOM NasaThl a/[BOKATOB OT 28 ceHTAGps 2016 r., npotokos Ne 7) // CIIC «T'a-
paHT».

2 PekoMeHJjalMY 1O BeJEHUIO CaliTa aZJBOKATCKOr0 00pa30oBaHUA U MEePCOHAJIBLHOTO caiiTa a/jBoKaTa
(vTB. Pemienuem CoBeTta @efepanbHoi najaThl ajBOKATOB OT 15 ceHTs6ps 2022 r., [IpoTokos N2 15) (BMecTe €
«[lpuMepHON CTPYKTYpoO# caliTa U OGIMMM NpaBUJAMU BeJeHUs caliTa», «lludpoBoit u npodeccuoHanmbHON
6e30MacHOCTbIO PU BeJleHUH caiftar) // CIIC «'apaHT».
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CKa3blBaeTCsl U INOKa3blBAaeTCsl MOBCeJHEBHAsl KM3Hb UcHoJHUTeNA. [loaToMy, 4TOOBI cAe-
JIaTb CBOM 6Ji0T 60Jlee UHTEPECHBIM U NMPUBJIEKAaTeJbHbIM JIJIS1 YMTaTesel, 6J10repbl paccka-
3bIBAIOT He TOJIbKO 0 pab0Te, HO U O CBOEU MOBCeJHEBHOM KU3HU: yBJIeYeHUsX, IyTelleCTBU-
X, CEMbe U JIpy3bsIX, MBIC/ISX U YYBCTBaX U T.[,.

W vMeHHO 3/lecb BO3HUKaeT Npo6seMa CONPUKOCHOBEHUS a[JBOKATCKOM 3TUKHU U HO-
BbIX TeH/IEHLIUW B BeJleHUM cBoero 6Jsiora. Beap, ucxozas us npasu Coseta ®OIIA PP, MmoxkHO
cZleslaThb BbIBOJ, O TOM, YTO, €CJIM aABOKAT GOpMUpPYeT CBOM GpeH/, C UCM0JIb30BAaHUEM COLIU-
aJIbHBIX CeTel, NO3ULMOHUPYS cebs1 UMEHHO KaK a/iBOKaT, OH 00513aH CO0JIt01aTh BCe 3THUYe-
CKHe IpaBuJa, NpeJbsaBiseMble K aJjBokaTaM. COOTBETCTBEHHO, €ro J1elCTBUs OrpaHUYMBa-
I0TCS PSAZIOM NIpaBUJI, KOTOPbIe He MO3BOJIAIOT OTBeYaTb COBPEMEHHbIM TeHJEHLUSM BeJie-
HUA 6Ji0Ta, @ IpY BO3HUKHOBEHUHM KOHQJIMKTA OHU OYJyT OLleHUBATbCA BeCcbMa CyObeKTHUB-
HO, TIOCKOJIbKY CaMHU [TpaBUJia ITUKU ABJAIOTCSA TAKOBbIMHU.

TakuM o6pa3oM, noBeseHUe alBOKATOB B ceTU VIHTepHeT ABJiAeTCA BaXKHbIM aclekK-
TOM UX NpodeccuoHaIbHOU AeATeabHOCTHU. [I0CKOIbKY aiBOKAaTCKasA 3TUKA — 3TO OCHOBA a/Ji-
BOKATCKOM JleATeJIbHOCTH, TO OHA BBICTYNAeT rapaHTOM IpaB JlOBepUTeJsel; Co3/aHue U
noajep>kaHve npodecCUOHaJbHOI0 UMHU/XKA TaKxe TpebyeT coOJII0JjeHUs 3TUYeCKUX INpa-
BUJI U NpPOsiBJeHUs NpodeccHoHaNnu3Ma BO BCeX OHJIAWH-aKTUBHOCTAX. AZIBOKATbI J0JIXKHbI
0CO3HaBaThb, YTO UX JIeMCTBUS B CETH MOTYT UMETb peasibHble OCAEACTBUSA U NOBJIeYb JJUC-
[IMIIJIMHAPHY0 OTBETCTBEHHOCTb, IOCKOJIbKY COBpPeMeHHble TpeboBaHUs NMpodeccuoHaslb-
HOM 3THKHU a/jBOKaTa He yCNeBalOT 3a CTPEMUTENbHBIMU TEHJEHIIUAMU B 06J1aCTH BeJleHuUs
pabo4ux cTpaHul/6s10roB. JIulpb 6yZy4d OCTOPOKHBIMU U IPOPECCHOHAIbHBIMU B OHJIAMH-
cpezie, aZiBOKaTbl CMOTYT YCIEIIHO CO3/jaBaTh U MOJJEep>KHUBATb CBOM NpodeccHoHaTbHbIN
MMU/IK, IPUBJIEKasi HOBbIX KJIMEHTOB U YKPeIJIsisl CBOIO penyTaluIo.

KOJAU®UKALUSA 3AKOHOJATE/IbLCTBA
B MICTOPUU POCCUICKOI0 rOCY/IAPCTBA

B. M. YepenaHos,

cmydenm Opuduyeckozo unHcmumyma

Kemeposckozo 2ocydapcmeenHnozo yHusepcumema, 2. Kemeposo.
HayuHulil pykosodumens: K.10.H., doyenm A. B. 'aspusiosa.

[J1aBHBIM 3HaYeHUeM [iJIg JII0O0U NPAaBOBOU CUCTEMBI SBJISIETCA ee yIoPAA04YeHHOCTh
U cucteMaTtusayusa. OZJHaKO COXpaHUTb ee B HEMPUKOCHOBEHHOCTH MONPOCTY HEBO3MOXKHO
BBHU/ly TIOCTOSAHHBIX U3MEHEHUU B 3aKOHO/JAaTebCTBe. [103TOMYy, /11 COXpaHEeHUs CUCTEMHO-
CTH MPaBOBOI'0 PeryJMpoOBaHMs, CYLeCTBYIOT pas3/IM4yHble CIOCOObl CUCTeMATU3aLMU 3aK0-
HOJlaTeJIbCTBAa: UHKOpIlOpalys, KOHCONUAALuus U Koaudpukanus.

Koaudukanusa paccMmaTpuBaeTcs Kak OZJHO U3 HauboJiee NepCcrneKTUBHBIX HalpasJie-
HUM PaBOTBOPYECKOI'0 BU/JA CUCTEMATHU3aLlUM OTeYeCTBEHHOI0 3aKOHO/IaTeIbCTBA U Npe/i-
CTaBJISIETCSl COBEPIIEHHO HEOOXOAMMOM /s 3aBepllieHHUs] GOPMUPOBAHUSA OTPACIU 3aKOHO-
JlaTeJIbCTBA, @ BMeCTe C HeM — COOTBETCTBYIOILENW OoTpacju npasa. «OHa HallpaBJieHa Ha CO-
BepIllIeHCTBOBaHUE HOPMATHUBHOTO PEryJUpOBaHUS MPUHIMIHUAJbHO BaXXHbIX OOLIECTBEH-
HbIX OTHOLIEHWH, 3aTparuBaeT HauboJiee CylleCTBEHHble aCleKThbl roCyZlapCTBEHHOU U 06-
LleCTBEHHOM XU3HHU U, KaK IPaBUJIO, CBA3aHa C BAXKHBIMU COLMaIbHBIMHU IpolieccaMu»’,

[Ipu 3TOM B npouecce KoAuPUKaLMU CTPEMSTCH HE TOJbKO 00beAUHUTb U yIOPAL0-
YUTb HauboJsiee 3G PeKTUBHBbIE U ONpaB/aBllve cebs AeUCTBYOLHME HOPMbI U U3JI0KUTh UX
HOpPMaTHBHbIE NpeJIUcaHus HauboJiee JIOTUYHO, 06ecrieyrBasi MaKCHMMaJlbHYIO MOJIHOTY pe-

1 basza gaHHbIX MHPOPMaLMOHHO-aHAJUTUYEeCKHUX MaTepuasoB ['ocyjapcTBeHHOH JlyMmbl (duma.gov.ru)
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T'yJIMPOBAaHHUS COOTBETCTBYIOLIeH chepbl OTHOLIEHUH, HO TaKXXe U OYUCTUTb HOPMATUBHBIN
MacCCUB, OT yCTapeBILIUX UJIU Ke He ONpaBaBIIUX ce6s1 HOPM.

B utore co3zaeTcsa HOBbIM HOPMATHUBHBIU [IPABOBOM aKT, KOTOPbIM OT/IMYAETCS BHYT-
peHHEN COrJIaCOBAaHHOCTBIO, CJI0KHOW CTPYKTYpPOM, 60JIbIIMM 00'bEMOM, BBICOKHUM ypPOBHEM
HOpPMaTHBHBIX 060011leHUH U, KaK IPaBUJI0, CTAOUJIbHOCTbIO JEUCTBUS.

Havaso ncropun otedecTBeHHOM KoAuduUKauuu OTHOCAT K XIX BEeKy U CBA3BIBAIOT C
JleITeJIbHOCTbI0 KOAMPHUKAIMOHHON KOMUCCUHU BO I1aBe ¢ M. M. CnepaHCKUM, OAHAKO, CTOUT
OTMETUTb, UTO elle B KoHIe XVII Beka ObLIM NpeANpUHATHI NONbITKU YIOPSAA04YEHUS 3aK0-
HOJZaTesbCTBA.

[lepBbI NONBITKU ObIJIM HallpaBJIEHbl HA CUCTEMATHU3alMI0 paBa. Tak, B 1703 r. 6611
npezcTaBjeH NpoeKT «HoBoy/102keHHOM KHUTK», COCTOs el U3 25 ryaB. JlaHHbIA IPOEKT CO-
XpaHsaa cTpykTypy CobopHOro YyioxeHus, HO coZiepKaHve OblJI0 OOHOBJIEHO C YY€TOM IpPO-
M30LIeIIMX U3SMEHEeHU! B peryJIMpOBaHUH HOBBIX IIpaBOOTHOIIEHUH. B 1714 roay B cocTase
CeHaTa co3jaeTcs clelyajbHas KOMHUCCUs, KOTOpOM mnopydaercsa nepecMoTp Cob6opHOro
YnoxxeHus Ha peAMeT OOHOBJIEHUS U yNOPSAJ0YE€HHS YKAa30B U IPUTOBOPOB, IPUHATHIX MO-
cne 1649 .

OfHako HenmocpeACTBEHHO KoAudUKalys NpaBa Oblja NpeAcTaBJeHa B BUJe MPUHS-
TUsA BouHckoro Aptukysia B 1715 rosy, KOTOpbId MO CBOEMY COJIEP>KAaHHUIO MOXKHO HA3BaThb
NepBbIM YTOJIOBHBIM KOJIeKCOM. B Kozekce npefycMaTpuBaiach Kaaccupukanus NpaBoOBbIX
HOPM I10 POJY YTrOJIOBHOTIO JlesIHUA, BBICTPOEHHBbIE 110 CTelleHU ONAaCHOCTH JeAHud. Ha kax-
JIbli OTZleJIbHBIMA BUJ, IPaBOHAPYLIEHUs NpeAyCcMaTpUBaJICA CBOM apTUKYJ (24 raasbl u 209
CcTaTel — apTUKYJIOB), COZepKalire onpe/ie/leHHble CAHKIMU.

[IpunsaTeie B 1720 r. u 1721 r. FeHepanbHbIN perjiaMeHT U PersiameHT [J1aBHOrO Ma-
TUCTpaTa, 3aJOXKUJIM OCHOBY [Ji PAa3BUTHSA OTPACJU aJ[JMUHHUCTPATUBHOIO IpaBa, OJLHAKO
TOBOPUTH B NIOJIHOM Mepe 00 3TUX aKTax KaK 0 KoJeKce ellje PaHo, IOCKOJIbKY a/IMUHUCTpPa-
THUBHOE NPaBO MpPeACTABJIEHO COBOKYITHOCTbIO HOPMAaTHUBHBIX NIPABOBBIX aKTOB, PETYJIHpYIO-
IUX OT/eJibHble chepbl a/MUHUCTPATUBHOTO yIIpaBJeHHUS.

C 20-ro no 25-1 rof, Y10:keHHOU KOMUCCUEN ObLJIO IPOBEJEHO OoJiee ABYXCOT 3acefa-
HUM, UTOTOM KOTOPBIX CTaJl IPOEKT HOBOro YyoxeHus 1725 roja, BK/IKOYaBIIUK B cebs 4
KHUTU:

1. «0 mpouecce, TO eCThb 0 Cy/ie, MeCTe U 0 JIMLAX, K CyAy NPpUHAJJIeKaluX»;

2 «0 mpotiecce B KpUMUHAIbHBIX, PO3bICKHBIX U IIBITOYHbIX JeJIaX»;

3. «0 3y101e¥icTBax, Kakue LITpadbl MU HaKa3aHUSA CJIeAYIOT»;

4 «O LUMBUIBHBIX WU TPAXKIAAHCKUX JI€JIaX U O COCTOSIHUU BCSIKOW 9KOHOMUU» (0 3eMJIe,

TOProBJie, oNleKe, 6payHOM MpaBe, HacJae 0BaHuK) .

B 1725 roay nosiBisieTcs elle OJUH, CBOAHbBINA JOKYMeHT, «[lyHKTbI 0 BOTYMHHBIX Jie-
Jlax», KOTOPbIN SIBJIsLJicS 0060011eHUeM CyJleOHOW NMPaKTUKH, YKa3sa 0 eJUHOHACJeUHU U TO-
ClelyI0IUX aKTOB O HacJeJOBaHUH, T.e. JAHHbIN JJOKYMEHT OXBaTUJ cpepy HacaeJOBaHUSA U
paBa COGCTBEHHOCTH, CYylI[eCTBEHHO U3MeHeHHOoMU nocse CobopHoro YiaoxeHusa 1649 r.

Takum o06pa3oM, MOABOASA UTOT, ONBIT KOAUPUKALIMOHHON PabOThl EPBOM YETBEPTH
XVIII Beka mokasaJi, YTO pa3BUTHeE NpPaBa CTPEMUJIOCH K CO3JIaHUI0 OTPACJEBOrO JieJIeHUs],
JUIS1 4Ero Y CO3/aBaJIUCh OT/leJibHbIEe CBOABI HOPM. CBO/Ibl TPOMJIMCh HA CUCTEMAaTH3alluH, pe-
HeNnLMU U 0600111eHU Y TPAaKTUKH MPaBONPUMEHEHUS.

JlanbHeliINe MONBbITKU CUCTEMATHU3alUKW NpaBa NpejnpuHUManuch npyu AuHe HoaHn-
HOBHe U EsinzaBeTe [leTpoBHe, KOTOpbIE B UTOTE OTPAHUYMJIMCh JIMIIb CO3/JTaHUEM U POCIYC-
KOM COOTBeTCTBYHOUUX KoMuUCCUN.

1 Hau6xaHoBa P. W., Tumouienko B. C. UcTopusi BOSHUKHOBEHHUS] U PA3BUTHUS NpeANPUHUMATENbCKUX
oTHoueHui B Poccuu u 'epmanuu // CoBpeMeHHOe mpaBo Poccuu: mpo6yieMbl U mepcneKTUBbl: MaTepuassl [V
MeX/IyHapOoAHOM Hay4YHO-NMpPaKTUYeCKOW KoHbepeHUUHU: COOPHUK cTaTel, MockBa, 05 neka6psa 2019 roga. -
MockBa: MHCTUTYT MUpPOBBIX LMBUAM3anui, 2020. - C. 470-478.

42



31 urosia 1767 roaa yxe npu Ekatepune Il B MockBe co3paeTcs oyepeiHOU BpeMeH-
HbIM KOJIJIETUAJIbHBIA OpraH — YJio)KeHHasi KOMHUCCHS, B 3aZjla4yy KOTOPOM BXOZHWJIO CO3JaHHe
HOBOT'O CBO/Ia 3aKOHOB Ha 0cHOBe Co6opHOro ynoxeHus 1649 roja u npaBoBbIX HOPM, BCTY-
MUBIIMX B CUJIy NTOCJIe ero u3janus’,

Heo6x0auMOCTb B KOMUCCHM Oblyia NOJACKa3aHa OCTPOU HYkJ,0 B HOBOM CBOJie 3aKO-
HOB. OnHako EkaTeprHa npoTHUBOpeYmrsIa caMa cebe: NbITasCh CO3/4aTh IPOCBEILEHHOE 06111e-
CTBO BO IJIaBe C MyApPbIM MOHapXOM, OHa COBEpIIEHHO He YYMTbIBaja UHTepPeChbl OTPOMHOTO
IJ1aCTa 3TOro 06ILIeCTBa — KPENOCTHBIX KPECThbAH (AeNyTaToB OT HUX He GbLI0 B KOMUCCUH)2.
B ntore, noj npensioroM BoHbI NpoTUB TypLuy, U HyXJe B COJIAaTax, (B T. 4. U U3 3acejaTe-
Jield KOMHUCCHHU), KOMHCCHUS OblJla pacnyllieHa.

OpHako cTOUT cka3aTh, 4To npu Exatepune Il B 1782 r. npunumMaeTcsa «YcraB 6J1aro-
YUHMUS MOJIMIENCKOrO» KaK af]MUHUCTPATUBHO-TIOJIUIEMCKUN KOJEKC, BbIAEJMBLINNA POCCUU-
CKOe IOJIMIIeMCKOe NpaBa B OTAEJIbHYI0 0Tpac/b Ipasa.

Crapble noJsvuelckyde opraHbl 3aMeHWIM YnpaBaMu biaarouunus ([losuneidckumu
YnpaBamu). OTMeTUM, YTO JaHHBIHA YCTaB IBUJICS He TOJIbKO NepBbIM KOAUPHUIIMPOBAHHBIM
3aKOHOJIaTe/JIbHBIM aKTOM IOJIMLENCKOr0 IpaBa, HO U 3aJI0KWUJ NpOoLiecCyalbHble OCHOBBI
JlocyebHOro pa3bupaTesbCTBa— JO3HAHUSA U NIpeJBapUTEJbHOTIO C/1e/[CTBUS, KOTOPbIE BO3-
Jlaraquch Ha nosunnuio. [lo muenuto H.JI. ®eiHeBOM, «BIlepBble B pOCCUHMCKOM 3aKOHO/aTe b-
CTBe JlaBajach yeTKas KjaccuUKaLUsA NPeCcTYIJIeHUH N0 UX 00'beKTy (MPOTUB JIMYHOCTH,
NPOTUB 0OMTAHUSA (PKUJHUILA), IPOTUB UMEHUM (MUMyleCTBa), JDKMBbIE MOCTYNKU (KJieBeTa),
IPOTHUB MPABOCYAMs, MPOTUB HAPOJHON TUIIMHBI (0OIECTBEHHON 6€30MacHOCTH), MPOTUB
HapOo/HOI TOProBJIM, NPOTUB 06LIEHAPOAHOr0 3/paBus)»°. MHorue ctaTby «YcTaBa 6J1aro-
YUHUSA, WU MOJULEUCKOT0» ([MOJHOCTBIO UJIM C U3MeHeHUsAMHU) Boliu B CBoJ, 3akoHOB Poc-
curickon umnepuu 1832 rozpa B coctaBe YcTaBa 0 NpeAyNpexJeHUH U IpecedYeHUH NpecTyIl-
JIEHU»

B 1801 roay no ykasanur Anekcanjpa I komuccus, nos pykosozactsoM II. B. 3aBagoB-
ckoro (B 1803 roay mepeiyia MUHUCTEPCTBY IOCTHUIIMU), AOJHKHA ObLIa pa3paboTaTh OT-
JleJIbHble pa3/iesibl 6yAylLiero eJUHOro Y10XXeHUs — 0011ero 3aKOHOMO0JIOXKEeHHUS, eJUHOT0 [
BCEro rocyzapctna. B utore 6b1/1M coO3/jaHbl NPOEKThI IPaXK/IaHCKOTO, YTOJIOBHOT'O U TOPTOBO-
ro yJIOXKeHWU, HO OHU He OBbLIU NPUHATHI, T.K. pEaKIIMOHHOE JIBOPSIHCTBO YCMOTPEJIO B HUX
BJIMSIHME 3aKOHOJaTeabCcTBa PpaHIy3CKOW peBOJIOLUY, B MEPBYIO oyepe/ib PpPaHLy3CKOIo
rpaxkgaHckoro kozgekca 1804 roaa.

CrenyrouiyM BaXKHbIM 3TAallOM CHUCTeMaTHU3allMi POCCUMCKOTO MpaBa, cTaja paboTa no
cocraBsieHUI0 CBoza 3akoHOB Poccuiickor mMnepuy, nopydyenHasa Hukosaem [ M.M. CnepaH-
ckoMy. CiepaHCKHUM BbIZeJIWJI iBa 3Talla CUCTEMATU3aL UM 3aKOHOJAATEJbCTBA: MOATOTOBU-
TesibHBIX ([losIHOe co6paHHe 3aKOHOB — XpPOHOJIOTHYECKass MHKOpIopalusi BCeX HOpMaTHB-
HbIX NPABOBBIX aKTOB) M OKOHYaTeJsbHbIM (CBOJ 3aKOHOB — TeMaTUYeCKOe yHopsioueHue
JleMCTBYIOIIMX HOPMaTUBHbIX NPaBOBbIX akTOB 0T CobopHoro Ynoxenus 1649 r.). CBoy 3a-
KOHOB, U3JlaHHbIA B 1832 r., Aesnuwsicad Ha 8 ryiaBHbIX pa3jieJIoB U cocTosa M3 15 TomoB.
C.B. Kogan CBO/; 3aKOHOB POCCUMCKOM UMIIEPHUM OL[EHUBAET KaK «CJ0XHYI0 GOpMYy yrnopsiJio-
YeHHUs [eHCTBYIOIEr0 3aKOHOAATE/NbCTBA C MCIOJb30BaHUEM NMPUEMOB TeMaTUYECKOU OT-
pac/sieBoi MHKOPIMOpAIMU C BHYTPUOTPACJEBON KOHCOJIWAALIMEN y3aKOHEHUH, 00'be/JUHEeH-
HbIX B €IUHBIA TEKCT 6€3 M3MeHEeHHs] HOPMAaTUBHOTO COJlep:KaHus M3JaHHbIX paHee y3aKo-
HEHUN»,

1 Jlouenko 0. B. UcTopuyeckuil aHa/iM3 OpPraHU3alMOHHOTO O6ecledyeHUs CYAOB B JOCOBETCKOH
Poccuu // ApmunnctpaTtop cyza. 2008. Ne 2. C. 35-44.

2 leATeNnbHOCTD YJI0’KeHHOU KOMHUCCHM B epuo/ npasJiennsi Ekatepunsi 1 (histerl.ru)

3 @®ennena H. JI. K Bonpocy 06 uctopum pa3paboTku "YcraBa 6JIarouMHUs, WJIH moJkLeickoro” //
MexayHapoAHbIH )KypHaJ KOHCTUTYIIMOHHOTO U rocyjlapcTBeHHoro npaga. 2017. Ne 2. C. 51-55.

4 Kopan C. B. CBog 3akoHOB Poccuiickoit UMnepuun. MecTo U poJib B pa3BUTHU WPUAUYECKON TEXHUKHU U
cucTeMaTH3alMu 3aKoHojaTenbcTBa B Poccuu B XIX - Havane XX Beka // IOpuguueckas texuuka. 2007. Ne 1.
C.178-191.
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Ha ocHoBe XV ToMa CBoia 3akoHOB B 1845 roay, B pe3yJibTaTe OCyILECTBJAEHUST KOJU-
duKanuu npaBa, 6bIJI0 IPUHSATO «YJI0XKEHHE 0 HaKa3aHUSX YTOJIOBHBIX U UCTIPABUTEbHbBIX»,
KOTOpoe ¢ u3MeHeHUsAMHU 1866 u 1885 rr. coxpaHsa/10 PUAUYECKYIO CUJY BILIOTb 0 1917 T.
OCHOBHOM ero 0C06eHHOCTBIO JAHHOTI'0 YTOJIOBHOTO KOZeKCca B CPAaBHEHUH C 60Jiee paHHUMHU
HOPMaTHUBHBIMU aKTaMHU ObLJIO BblJleJleHHe 0011ed 1 0COOeHHON YacTH KaK 3J1eMeHTa CTPYK-
TYpbl KOAUPUIUPOBAHHOIO AKTa.

O6uiaa yacTe npeacTtasBaeHa 1 paszgesioM, a 0cO6eHHas 4acThb YJIOXKeHUsl COCTOsIa U3
nocaeaywmux 11 paszgesos, 1o onpejeaeHHbIM IpyInaM NpecTyIJIeHUHd U NPOCTYNKOB. Ta-
KUM 00pa3oM, YjioxkeHre 0 HaKa3aHUAX YTOJIOBHBIX U UCHpaBUTeNbHBIX 1845 r. mocTpoeHo
10 MaHJAEKTHOW CUCTEME, XapaKTEPHOU J1Ji FepMaHCKOM BeTBU POMaHO-repMaHCKOW IpaBo-
BOU ceMbH. CHMCTeMa HaKa3aHUM N0 «YJIOKEHUI0 0 HAaKa3aHHUAX YrOJIOBHBIX U UCIIPABUTEJIb-
HbIX» 1845 roja 6b1/1a Ype3BbIYaWHO CJI0XKHOW U TPOMO3JKOU — ObLJIO YCTaHOBJIEHO 12 poJ0B
HaKa3aHMH, pa3/ie/IeHHbIX Ha 38 cTeneHel, HAQYMHAas OT CMEPTHOM Ka3HU Y 3aKaHYMBas BHY-
meHueM?,

B nepuog Cyne6Hoi pedpopmbl 1864 r., ObLIM NPUHATHI «YCTaB yTOJ0BHOTO CYA0NPO-
M3BOJCTBa» U «YCTaB TI'PaXJAHCKOrO CYyLONPOM3BOJLCTBA», OKOHYATEJbHO pas/e/uBLINE
rpakaHCKUM Y YTOJIOBHBIM MIpo1iecc.

WX ocHOBHbIE M0JI0KEHHS, KOTOPbIX UMEJIU IOPUANYECKYIO CUJY BIJIOTh 10 OKTAOpb-
CKOM COLLMAIMCTUYECKON PEBOJIIOLHH.

CoBeTCKUU NepUuo, XapaKTepU3yeTcsl COLUOKYJIbTYPHOU TpaHCHOpMaLUi MOJUTHYE-
CKOM Y NpaBOBOU cucTeMbl. HamMeyeH OTX0A OT BCero CyuieCTBYIOILEro [0 PeBOJIIOLHH, YTO
00yCJIOBHUJIO HEOOXOJHWMOCTb NMPAaBOBOTO PEryJMpoOBaHUS M3MEHHUBLIUXCS OOIEeCTBEHHBIX
OTHOIIEHUW. B coBeTCKUI MepHoJ pPOCCUICKON rOCYyJapCTBEHHOCTU MOXKHO BbIJ€JIUTh He-
CKOJIBKO BOJIH «KOAUPUKALIUUY.

1) IlepBas BosiHa: (1917-1921 rr.)

B nexkabpe 1917 rojia 0JHUM U3 NEPBBIX ObLT NPUHAT «/leKpeT 0 rpakJaHCKoM Gpake,
0 JIeTAX, U BeJleHUM KHUT aKTOB COCTOSIHUA»Z. ITOT JJOKYMEHT 3aMeHMUJI CTapblil MOPA/O0K Be-
JleHUs1 OpayHO-CeMeNHbIX OTHOIIEHUH. /leKpeT He OTMeHsJI LlepKOBHBIM OpakK, 0JHaKO MpHU-
3HaBaJl €ro «4acTHBIM JIeJIOM Gpauyromuxcsa»S, opUIMaNbHbIM e MpHU3HaBaJach COOTBET-
CTBYIOLasl perucTpanus B rocopraHax.

Kopnexc 3akonoB o Tpyze (K30T) PCOCP 1918 r. cTan He TOJIBKO OAHUM U3 1-X KOAU-
¢unupoBaHHbix akToB CoBeTckol Poccuu, HO U oAHUM M3 1-x KOAUGUIUPOBAHHBIX AKTOB
TPYAOBOr0 3aKOHO/JaTe/abCcTBa B MUupe. OH peryJiipoBal B3aMMOOTHOILEHUE MeX/y TPY/As-
mMMca ¥ pa6oTozaTtesnem?,

2) Bropas BosiHa (1921 - 1936 rr.)

B 1921 r. 6p110 06bsiBAeHO HIII, 115 ocymecTBieHUs KOTOPOU, OJHUX JAeKJapanui
OblJI0O HEIOCTATOYHO, HEOOXOJUMO OBbLIO JaThb BO3MOXXHOCTHM 4YAaCTHOW WHMUIUATHUBE, NpHU-
BJIeYb «IIPOKJISTHIM» YAaCTHBIM KanuTaJ, B T.4. UHOCTPAHHbBIN, U KaK-TO €ro 3allluliaTh.

B 1923-1922 roay B Poccuu 66110 npuHATO 7 KoAekcoB: ['paxkaaHckuit kogekc PCOCP
® 3emenbHbId, K30T (1926 r.) u I'TIK PCOCP (1922 r.) u JlecHoii Kogekc. UyThb nosxe - B 1924
roay 6bL1 npuHAT UcnpaBuTeibHO-TpyA0BoM Kogekc. U3BeCTHO, YTO OCHOBHYIO POJib B MO/I-
rOTOBKE 3THUX TEKCTOB ChIr'paJl IJMIaBHbIA KoAudukaTop Toro Bpemenu A. I'. T'oix6apr.

1 XKyxkoga 0. A. [loHsiTHe U KIaccuPUKaALUA NPECTYIJIEHUS B YI0)KEHUU O HaKa3aHUSX YTOJIOBHBIX U
vcnpaBuTenbHbIX 1845 roga // ®ectuBasb npasa : CbopHUK TpyLoB Il MexxayHapoaHON HAyYHOR MOJIOAEKHON
koHpepeHnuu. B 2-x yacTsax, CraBponosb, 12-13 gekabps 2014 roma / Iog pemakuuedt M.C. Tpopumosa. Tom
YacTb 2. - CtaBpomnosib: CeBepo-KaBkasckuii denepanbHbii yHUBepcuTeT, 2014. - C. 82-85.

2 Jlexpetnbl CoBetckoil Baactu. Tom I. 25 okTsabps 1917 r. - 16 maprta 1918 r. M.: T'oc. usgar-Bo
MOJIMTUYECKOH tuTepatypshl, 1957.

3 Tam xe.

4 Kopnekc 3akoHOB 0 TpyZe. 1918 r.// Konekc 3akoHOB 0 TpyZe 1918 r. | Myseil UCTOPUU POCCUKUCKUX
pedopm umenu II. A. CtosbinuHa (xn--elaaejmenocxq.xn--plai)

5 WHble BpeMeHa - HOBbIe 3aK0OHbI //Poccuiickas rasera (rg.ru)
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C npunatueM Konctutynuu CCCP 1924 r. noTpeboBasioch CO3/laHUE €AHUHOr0 COH3-
HOro 3akKoHogaTesbCcTBa. [lo pAAy oTpacied npenucbiBaJoCh NPUHATH OCHOBBI CONO3HOTO
3aKoHozaTesbcTBal. UTo B UTOre peasn30BaHO JIMIIb YaCTUYHO. BbLIM IPUHATHIL:

1. 1924 rop: «OcHoBbI cygoycTtporicTBa Coto3a CCP u col03HbIX pecnyo6/IuK»;

2. 1924 rop: «OcHOBHBIE HayaJia yroJI0BHOTO 3aKoHoAaTebcTBa Coro3a CCP U coro3HbIX
pecnyo6/uK»

3. 1928 r. «O6mue HadaJjia 3eMJIENOJb30BaHUSA M 3€MJIEYCTPOUCTBa» (YacTb CTaTewu

yTPaTUJIM CUJIY B CBA3U C IPOBeJleHHEeM KoJlleKTUBU3auuu 1928-1932)

Kounctutynusa CCCP 1936 r. 3ajasa KoAMPUKALMOHHOW JesATEJIbHOCTH MPUHIAIU-
aJIbHO MHOE HalpaJieHHe. «B BUe 0011eCO03HbIX aKTOB CJieJJ0BaJI0 IOJATOTOBUTb U YTBEP-
JUTb 3aKOHBI O CYyZ0yCTPOUCTBE U CYLONPOU3BO/CTBE, YTOJOBHBIU U IPAXKAAHCKUN KOJIEKCHI.
Ho HU 0MH M3 MOAr0TOBJIEHHBIX NPOEKTOB KOJEKCOB, (B T. Y. IPAaKTUYECKU 3aBepLIEHHbIN
npoekT YK CCCP), He nosiyuu.1 B lasibHelIeM 0pHUIIMaIbHOTO CTATyCa, HO B OYAYIIEM, LieJIble
dparMeHTbl U3 3THUX NMPOEKTOB HCIOJb30BAJIUCh B MOCAEAYIOLIeN CUCTEMAaTU3aAllMU COBET-
CKOTO 3aKOHO/aTebCTBa>.

3) Tpetbsa BosiHa (1950-1960 rT.)

Bo BTOpO# nosioBuHe 1950-X IT. cTpaTernyecKMi BeKTOp KoAudHKalus BHOBb Pe3KO
MeHsieTcsl. MOXKHO BbIJIeJIUTh Cpa3y HECKOJIbKO MPUYMH BTOPOW KOAUDHUKAIUHA COBETCKOIrO
npana.

1. 3a 30 sieT chopMUPOBAIKCh HOBbIE TPABOOTHOLIEHUS], TpebyolMe perjamMeH-
THPOBAHMS CO CTOPOHBI F'OCY/IapCTBa.
2. BropokpaTu3auusi COBETCKOM CHUCTEMbl W €€ T[epexoJ, Ha KOMaHJHO-

a/IMAHUCTPATUBHbIE pesbChbl TPEOOBAIU KaK MOXKHO 60Jiee TIOJIHOE U Ka4eCTBEHHOE PeryJiu-

poBaHue Bcex cep 061 eCTBEHHOMN )KU3HU HOPMaMH NpaBa’.

3. B nepuoj «xpymeBckou ortenean» 1953-1964 rooB NpuHSAATHE HOBBIX AKTOB
3aKOHO/IaTe/bCTBA, 0COOEHHO B TaKMX OTPAC/IAX, KaK YroJIOBHOE NPaBo, YrOJIOBHbIHM Mpo1ecc
O03HaMeHOBaJIO Obl pa3pbIiB CO CTAJMHCKHWM MNEpPUOJOM NPaBOTBOPYECTBA U MpaBONpHUMEHE-
HuA",

[To Bonpocam coBMecTHOro BefieHus1 CCCP M coro3HbIX pecny6JMK NpeaycMaTpUBa-
Jiock co3nanue OcHoB 3akoHoaTebcTBa Coto3a CCP u coro3HbIX pecnybJ/MK, IPUMEHUTE N b-
HO K KaXKJ0W pecnyO6JiKe NPUHATHE KOJEKCOB, KOHKPETU3UPYIOIIUX U JIOMOJHSIIIUX NO0-
JokeHusi OcHoB. Heo6XoJAMMOCTb OBICTPOrO OOGHOBJIEHHSI 3aKOHOJATEJNbCTBA, a TaKXe
HaKOIJIEHHBIM B NpeAbIAyLIMU EPUOJ, 3a/e 10 YIOPsJ0YeHHI0 0TpacjeBbIX HOPM CIOCO0-
CTBOBAJIM aKTUBU3aLMK KOAUPUKALMU®. Pe3yIbTaTOM uero crajuo NpUHATHe:

o «OcHoB yrosioBHOro 3akoHogaTesbcTBa Coro3a CCP u Cows3HbIX pecnybJuK» OT
25.12.1985 r., YrososHoro kozgexkca PCPCP ot 27.10. 1960 r. YroJyioBHO-
nponeccyanbHoro kogekca PCOCP ot 27.10.1960 r.

o «OcHOB rpaxzaaHckoro 3akoHozaTtesbcTBa Coto3a CCP u Cowo3HbIX pecny6JHUK» OT
08.12.1961 r., 'paxxganckoro Kogexkca PCPCP 0111.06.1964 r. u 'paxkaaHcKoro npo-
neccyanbHoro kogekca PCOCP oT 11.06.1964 .

1 TumodeeBa A. A, IlaBioBa A. /. Kogndukanus 3akoHoJaTesbCTBa B Poccuu: ucTopuyeckuid U
npaKTU4YecKui acnekTsl // [IpaBonopsAoK: UCTOpUs, Teopus, npakTuka. 2023. Ne 1(36). C. 38-45.

2 fAmyk T. ®. dTanbl KoAMPUKALUM OTEYeCTBEHHOrO 3aKoHoJaTesbcTBa // IlpaBolprMeHeHHe B
ny6JIUYHOM M YaCTHOM IpaBe: MaTepuasibl Mex/yHapoAHOU HayuHO! KoH$epeHuuu, OMck, 25-26 mapTta 2022
roza. - OMmck: OMckuii rocyfapcTBeHHbIN yHUBepcuTeT M. @.M. [loctoeBckoro, 2022. - C. 381-386.

3 dmupcynraHoB f. A. [Ipo6iema KoAuMdUKALMM COBETCKOro IpaBa B NEPUOJ TOCYyAapCTBEHHO-
naptuiHoro conuanusma // [Ipo6essl B poccuiickoM 3akoHoaTebcTBe. 2017, Ne3.

4 TumodeeBa A. A, IlaBnoBa A. /I. Kogudukanusa 3akoHomaTesnbcTBa B Poccuu: nctopuyeckuid u
NMpaKTU4YecKui acnekTsl // [IpaBonopsAoK: UCTOpHUs, Teopus, npakTuka. 2023. Ne 1(36). C. 38-45.

5 Amyx T. ®. Jranbl KoAudUKALUK OTEUYECTBEHHOTO 3aKoHoJaTesbcTBa // IlpaBompuMeHeHUe B
ny6JUYHOM M YaCTHOM MpaBe: MaTepuasibl Mex/yHapoAHOU HayuHOU KoHbepeHnuu, OMck, 25-26 mapTta 2022
roga. - OmMck: OMcKuM rocysapcTBeHHbIH YHUBepcuTeT UM. @.M. JloctoeBckoro, 2022. - C. 381-386.
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YrosoBHOe 3aKOHOJATENbCTBO HOPUAUMYECKH 3aKpeNUI0 TeHJEeHLUU K CYKEeHUI0 M
CMATYEHUI0 YTOJIOBHOM OTBETCTBEHHOCTHU 3a JesHMs, He NMpeACTaBAsaBLIAe OOJIbIION Oomac-
HOCTH JiJ1 0011[eCTBa U rocylapCTBa.

[paxxgaHckoe 3aKOHOAATENbCTBO ObLIO KOAMQPHUIIMPOBAHO B paMKax CON3HBIX pec-
nyo6JIMK B BU/Jle TPaXKJAAaHCKUX KOJEKCOB, B MaciuTabe ke CoBeTckoro Coro3a Takas cucTeMa-
TU3alLus IPOBeJieHa He ObLia.

4) YeTBepTas BoJsiHa (1960-1980 rr.)

PaszBuTtue npasa B cepesuHe 1960-x - cepepguHe 1980-x rr. xapakTepusyeTcs Mac-
IITaOHBIMU KOAUPUKALIMOHHBIMY paboTaMy, Ipex/ie BCero Ha 00111eCOI03HOM YPOBHE.

Co3paroTcs 0611eco03Hble KOAEKChl. BeHIlOoM 3TOM KogudUuKanyu cTaja paboTa Haj,
CBoaoM 3akoHoB CCCP, kyza niianupoBaiu BkaYUTh Konctutyuuto CCCP 1977 r., o61ieco-
I03Hble 3aKOHOJAaTeJIbHble aKThl, a Takxe coBMecTHble noctaHoBaeHUs LK KIICC u Cosera
MunuctpoB CCCP, HocAl e HOpMaTHUBHBIN XapaKTep.

YkazaHue Ha HE0OXOJUMOCTb CKopeWlield paspabotku CBoaa 3akoHoB CCCP copep-
»kasiocb B coBMecTHOM noctaHoBseHur LK KIICC, [Ipesauauyma BepxoBHoro CoBeta CCCP u
CoBeta MunuctpoB CCCP ot 23 mapTta 1978 r. B pe3yabTaTe 3TOH paboThl

1. «B 1968 r. 66111 yTBepkAeHbl OcHOBBbI 3akoHoAaTebcTBAa CCCP M coto3HBIX pecny6-
JIMK 0 ceMbe U 6pake, OCHOBbI 3eMeJibHOT'0 3aKoHoAaTeibcTBa CCCP M colo3HbIX pec-
nyOJIUK.

2. B 1969 r. npunat Kogekc PCOCP o cembe U 6pake,

3. B 1970 r. Bctynuiau B AelictBre OcHOBbI 3akoHoaTebcTBa CCCP U cor03HbIX pecny6-
JIMK 0 TpyJe, 3eMeabHbIX Kojgekc PCOCP, Bogubiit koaekc PCOCP.

4, B 1971 r. B coorBeTcTBUM ¢ OcHOBaMHu 3akoHojaTesibcTBa CCCP U coro3HbIX pecnyo6-

Juk o TpyZe 6bl1 npuHAT K30T PCOCP. Boino yTtBepxaeHo [losoxxeHue o nmopsijke
paccMOTpeHHUs TPYAOBBIX CIOPOB.

5. B 1975 r. 6b11u npuHaThl OcHOBBI 3akoHOAaTeibcTBA CCCP U COI03HBIX pecnyO6J/IrK 0
Hegpax. [IpunsaTt Koaekc o Heapax PCOCP.

6. B 1977 r. 6p11u yTBepxaeHbl OcHOBBI JiecHOro 3akoHozaTenbcTBa CCCP M colo3HbIX
pecny6uuk. [lpunsaT JlecHoi kogexc PCOCP.

7. B 1980-1981 rr. C npunsATrveM noctraHoByieHUs1 BepxoBHoro coBeta CCCP «O BBepe-

HUU B JercTBre OcHoB 3akoHogaTenbcTBa CCCP U coo3HbIX pecny6/MK 06 ajMUHU-
CTPaTUBHBIX IPAaBOHAPYLIEHUAX» U B Halllell CTpaHe BIlepBble NOSBUI0Ch KOAUDUIU-
pOBaHHOE aAMUHUCTPATUBHOE 3aKOHOLATeJIbCTBO.

8. B 1981 r. nocsie npuHATUA BepxoBHbIM CoBeToM CCCP OCHOB »HJIMILHOIO 3aKOHO/a-
TesibcTBa CCCP M coro3HbIX pecny6J/MK B Halllell cTpaHe BIepBble MOSABUJIOCh KOAUDU-
MPOBaHHOE XUJIMILHOE 3aKoHOAATebCTBO. B 1983 r. B cooTBeTcTBUM ¢ OCHOBaMU
KUIUILHOTO 3akoHoAaTebcTBa CCCP M coro3HBbIX pecny6JyuK 6bl1 NpUHAT Kuauii-
HbIN KoJekc PCOCP.

9. B 1984 r. B cootBeTcTBUM ¢ OcHOBaMM 3akoHozAaTebcTBa CCCP U coro3HBIX pecny6-
JIUK 006 a/IMMHUCTPATUBHBIX IpaBOHapyLIeHUaX 6b11 NpUHAT KoAIl PCOCP».
CoBetrckue kogekcbl 1960-80-x rr. (C U3BMEHEHUSIMU U JONOJHEHHUSIMHU) COXPAHSIU

I0pUUYecKylo cuay Aaxe nocuae pacnaga CCCP B ycioBUAX cyBepeHHOW POCCUMCKOU rocy-

JapcTBeHHOCTU. CTaB cO BpeMeHeM MCTOPHUYECKMMHU UCTOYHUKAMHU, OHU OTPaXKaKT IpeeM-

CTBEHHOCTb, IOCTYNaTeJbHOCTD U JIOTUKY B Pa3BUTHH OTE€YECTBEHHOI0 3aKOHO/JaTe/IbCTBa .
N3ydeHue uctopuu KoaudpuKanMoHHON paboThl B Poccuu nmo3BoJisieT cesiaTb HEKO-

TOpPBbI€e BBIBO/bI:

1 Amyk T. ®. Jtanbl KoAMUKALMM OTEUYECTBEHHOTO 3aKoHoJaTesbcTBa // IlpaBompuMeHeHUe B
ny6JUYHOM M YaCTHOM MpaBe: MaTepuasibl Mex/yHapoAHOU HayuHOU KoHbepeHnuu, OMck, 25-26 mapTta 2022
roga. - OmMck: OMcKuM rocysapcTBeHHbIH YHUBepcuTeT UM. @.M. JloctoeBckoro, 2022. - C. 381-386.
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OTedecTBeHHblEe MPaBOBE/bl ObLIM MPAKTUYECKU €IUHOJYIIHbI B NPU3HAHUK KOJAU-
duKa MU TpaBa Kak Ba)KHOM, HO OTHIO/Ib He eIMHCTBEHHOU GOPMbI ero cucTeMaTHU3a-
IMH;

Koavdukauus, kak npaBuJo, HallpaB/eHa Ha Pa3BUTHE U YNOPsJOYEeHUE MPABOBOMU
CUCTEeMbI, Ha obecrieyeHHe eJMHCTBA M COTJIACOBAaHHOCTHM HOPMAaTUBHBIX MPABOBbIX
aKTOB, Ha YCTpPaHEHHUE Ka3yUCTUYHOCTHU U MAapTUKYJIsipU3Ma NpaBa;

Co3panue nepBbix kogekcoB B XVIII-XIX BB., kak paBuJio, COBMAJAET C 001eeBpONEN-
CKOM NpaKTHUKOW KoAUPUKALUU OTAEJbHBbIX OoTpacjeil mpasa, ogHako B Poccuu, ko-
AuduKanMu B NEpBY ouyepeAb IMOJBEPrajoch YroJOBHOE U  YroJIOBHO-
npoleccyajbHoe MpaBo;

Pacuiupenue oTpaciieBbix chep, NoABEPTHINXCA KOAUPUKALUH, COBIAJIAeT C 0OIEMU-
pPOBOM MpaKTUKOH, npucylieit XX CTOJIETUIO, YTO 00YCJIOBJIEHO MPOLIeCCaMU Pa3BUTHUSA
NPaBOOTHOILEHUH, TPEOYIOIIUX 3aKOHOAATEJbHOT0 3aKpeINJeHUs U YIIOPSAA0UEHUSs.
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KOHCTUTYIIUOHHOE ITPABO

O BOIIPOCAX U3BUPATEJ/IBHOI'O ITPABA B OTHOILIEHHWH JIULI,
I[TPEBBIBAIOIIIUX B MECTAX JIMIIEHUA CBOBO/bI

K. M. Acanosaq,

cmydenm Opuduueckozo uHcmumyma

HayuHoezo uccsnedosamenbckozo

Tomckozo 2ocydapcmeeHHoz20 yHugepcumema, 2. Tomck.
HayuHbitl pykogodumeas: k.10.H, doyenm /]. B. CeHHukosa

N36upaTtenbHoe npaBo B Poccuu obsasaeT psAgaoM ¢yHJaMeHTaJbHbIX NPUHIUIOB,
CpeZiu KOTOPBIX BblZeJSIeTCS U BCEOOUIHOCTh: T0JI0COBATh 3a KaHAWAaTa Ha BbIOOpaX U MpHU-
HUMaThb y4acTHUe B pedepeHJyMe MOTYT BCe Ipak/laHe, HE3aBUCUMO OT I10J1a, Pachl, HAIHO-
HaJIbHOCTH, fI3bIKa, IPOUCX0XKJEHHUS, UMYIIECTBEHHOT0 U JJOPKHOCTHOTO MOJIOXKEHHUS, MecTa
YKUTEJbCTBA, OTHOLLIEHUS K PeJIMTUH, yOeXIeHUH, a TaKxKe Jpyrux obcrosaTenbcTB.! BmMecTe ¢
TeM POCCUUCKOE 3aKOHOJATeJbCTBO GOPMYJIMPYyeT HECKOJBKO KPUTEPUEB, B CJIy4ae COOT-
BETCTBHS KOTOPBIM, FpaXkJaHe JMIIAKTCSA TaKOTO IpaBa: CpeAy HUX 0003HA4YEeHbI HeJleecIo-
COOHOCTb U COJlepKaHHe 4YesJ0OBeKa B MecTax JIMIIeHHS CBOOO/bl M0 mpUroBopy cyza2. Ilo-
C/eJHUM U3 Ha3BaHHbIX 1|eH30B fIBJSETCS NPUYMHON BO3HHUKHOBEHUS Kpyra BOIIPOCOB B CO-
BpPEMEHHOW IOPUCTIPYAEHIIMH.

Jlvckyccuy mojBepraeTcsl NpU3HAaK, B CBA3U C KOTOPBIM pacCMaTpUBaeMoe IMpPaBoO
OTPaHUYUBAETCS, 3 UMEHHO, HaX0X/jeHHe YeJloBeKa B MecCTax JIMIIeHUs CBOOO/Ibl, TaK KaK OH
B HEKOTOPBIX C/ly4yasax 6e3 J0CTaTOYHbIX OCHOBAaHUU NMPUBOJUT K CyIIeCTBEHHOW pa3HUIlE B
NPaBOBOM MOJIO)KEHUHU T'PakJaH, OCY>KAEHHBIX 3a pecTynaeHUsl. COrJacHO CTaTUCTUYECKUM
faHHbIM Cyzne6Horo [lemaptameHnTa npu BepxoBHoMm Cyze P®3, nona tex, kto B 2022 roay
COBEPUIWJI MPECTYIJIEHHWE U TPU 3TOM He MOJYYUJ HaKa3aHUs B BU/IE JIMIIIEHUSI CBOOO/bI, CO-
crasysieT 70,5%. B aToM KOHTEKCTe HEOOXO0AMMO 00paTUTh BHUMaHKe Ha TO, YTO COBeplle-
HUe ONpeJie/IEHHOrO NMPecTyNJeH!s, B 3aBUCUMOCTH OT O0OCTOSAATENIbCTB, MOXKET HECTH pas-
HYIO CTelleHb 00OIeCTBEHHOW OMAaCHOCTH, a CJeJloBaTeJbHO, U pa3Hoe Haka3aHUe. BmecTe ¢
TeM NPecTyNJeHUe MOXKeT, B 3aBUCUMOCTH OT 0OCTOSITE/NbCTB, HECTU Pa3HbI ypOBEHD Bpea
M36UpaTesbHON CHCTeMe, HallpuMep, eC/M OAWH TPaXKJaHUH COBepllaeT MPOTHBOINPABHOE
JlesiHUe 10 OTHOLIEHUI0 K 00'beKTaM, HMEKIIMM HeloCpeICTBEHHOe OTHOIlEHUEe K KOHCTHU-
TYLLUOHHOMY NpaBy, a Ipyrod — mnpecTymnjieHue B chepe sKOHOMUKHU. Tak, B ceHTs16pe 2020
ro/ia COCTOSIJIUCh BbIOOPHI AenyTaToB OpeHOyprckoro ropo/iCKoro coBeTa, BoO BpeMs mpoBe-
JleHUs1 KOTOPBIX NpeJiceiaTe b y4acTKoBoM nsbupartesnbHoit komuccuu N [lonosa C.H. u unen
y4acTKOBOW M3bupaTesbHOW kKomuccud N ¢ mpaBoM pemiarouero roJsioca 3anoJsibckux H.H.
coBepInau pasbcuPUKaLMI0 JOKYMEHTOB MyTeM BKJIIOUEHHUs] B CIMCKUA uU3bupaTeseirt 127
BbIMbIILIJIEHHBIX JIWL. B COOTBETCTBHU C 3aKOHOM U MHEHHEM Cy/ia, Ha3BaHHbIEe J1eUCTBUSA 10-
BJIEKJIM 32 COG0M CaHKIMIO B BUJe ITpada, a He JiUlIeHUs cBO60/bl. TakuM 06pa3oMm, MpH-
HUMaThb y4acTHe B U3bupaTebHOM Mpoliecce [lonoBa U 3amoJbCKUX MPAaBOMOYHbI, XOTS Ca-

1 ®epepanbHblil 3akoH OoT 12.06.2002 N2 67-®3 «06 OCHOBHBIX TapaHTUSX U36UpATEbHBIX NPaB U
mpaBa Ha y4yacTdhe B pedepeHayMe rpakaaH Poccuiickoit ®enepanun» // CobpaHue 3akoHoAaTesabcTBa PO.
2002. Ne 24. CT. 2253

2 Koncrutyuus Poccuiickoit @esnepanuu: [mpuHATa BCEHAPOAHBIM roJiocoBaHrueM 12 nekabpst 1993 r. c
HM3MeHEeHUsIMH, 0J0OpeHHBIMH B X0/ie ob61epoccuiickoro rosocoBanus 01 utonsa 2020 r.] // OduruanbHbIN UH-
TepHeT-nopTas npaBoBoi uHpopmanuu. —URL: http://www.pravo.gov.ru. ([JaTa o6pamienusi: 04.02.2024).

3 /laHHbIe Cy1eOHOM CTaTUCTUKU: [IeKTpOoHHBIN pecypc] // Cyae6HbIN AenapTaMeHT nNpyu BepxoBHOM
Cyne Poccuiickoit ®epepauuu. URL: http://www.cdep.ru/index.php?id=79&item=7645. ([lata oGpalieHus:
04.02.2024).
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MU NOCATHYJIM HAa MPUHILMN HapooBaacTus. C fpyrou ctopoHsl, B 2022 roay KapTtanvHckui
ropozckou cyz Yenas6MHCKOM 06J1aCTH paccCMOTpeT [ieJI0 O COBEPLIEHWH YMBIIIJIEHHbIX Jle-
CTBUM, HallpaBJIEHHbIX HAa IpUOOpeTeHHe, XpPaHEHHE U N1ePEBO3KY B LieJiIX CObITa HEMapKH-
pPOBaHHBIX TabayHbIX HU3[eJM{, KOTZa Takasd MapKUpOBKa ObLIa Heobxoauma. BeienctBue
pas3bupaTesbCTBaA CY/J| IPUTOBOPUJ MPU3HATH FPakJJaHWHA BUHOBHBIM B COBEPLIEHUU Tpe-
CTYNJIEHUS], IPEJyCMOTPEHHOTIO II. «6» 4.6 cT.171.1 YrosoBHOro Kozekca Poccuiickoit Pepe-
panyy, ¥ Ha3HAa4YUTb eMy HaKa3aHUe B BU/le JIMLIeHUS CBOOO/bl CDOKOM Ha OJMH o/, l1eCTb
MecsleB o ITpadoM B pasMepe NATbAECAT Thics4 py6.iei. .

Jluua, coBepuIMBIINE SKOHOMUYECKHE MPECTYIJIEHUS, Ha JOBOJIbHO NPOJOJKUTEb-
HbIH [IepUOJ yTPAauYUBaAIOT BO3SMOXKHOCTh Y4aCTBOBATh B FOJIOCOBAHUH, XOTS 0O'bEKT UX NOCH-
raTe/ibCTBa He CBsA3aH C MOJUTUYECKOU KU3HbIO 00L1eCTBa, TOT/AA KaK JIMIA, COBEpPLIHUBIINE
danbcuduKanro UTOTOB roJIOCOBAaHUA BIIpaBe U JaJibllie IPUHUMATh y4acTHe B Bbibopax. C
y4eTOM U3JI0KEHHOTO, He06xojuMa 6oJiee ieTa/bHasg KOHKpeTHU3alUsl OCHOBAaHUH JIMIIEHUs
M36MpaTebHOTO paBa.

KoHeuHo, inllIeHWe aKTUBHOTO U30UpaTeJbHOT0 IIpaBa Ipak/iaH, HaXOAsALIMXCA B Me-
CTax JIMLIeHUs CBOOO/bI 110 IPUTOBOPY CYy/la, MOXKHO pacCMaTpUBaTh Kak 3aKOHOMEPHOe Mo-
Cle/iCTBME UX HelpaBOMepHOro noBeAeHusd. [I[py 3ToM U caMo orpaHUYeHUe JOKHO OBITh
Copa3MepHBIM OOILECTBEHHON ONMAaCHOCTH, XapaKTepy MNPEeCTYIJIEHUS U JIMYHOCTU NPeCcTyIl-
HUKa. Ho 3zech ycMaTpuBaeTcss HE0OX0UMOCTh CKa3aTb O COLlMAaJbHOM HepaBEHCTBE B CY-
ne?. B 3aBUCMMOCTH OT IPaXkAaHCTBa, 110J1a, BO3pacTa, 06pa3oBaHuUs pa3Hble JII0/1, COBEPLIUB
OZLHO U TO e IMpPecCTyIlJIEHHE C [I0X0XKUM XapaKTepOM, MOTYT MOJIyYUTb HETOXJEeCTBEHHYIO
caHknuio. CorslacHO UCCeJOBaHUSM, eCIM Mbl paCCMOTPHUM /jBa OZJMHAKOBBIX IPECTYIJIEHUS],
KOTOpbIe ObLJIIM COBEpPILIEHbI C UJeHTUYHBIM APYT APYTY HA60POM YCJI0BUM (Hanmpumep, B 0J-
HOM pervoHe WJM C PaBHOBEJMKHMH OTATYaAOLUMU 00CTOATENbCTBAMU), HO MIPU 3TOM OT-
MeTHUM pasHblil CTAaTyC NOJACYAUMBIX, TO CMOXEM IPOCAEJUTb U W3MeHeHHWe NPUTroBOpa:
HanpuMep, CPOK JIUIIEHHUs CBOOO/Ibl MY>KYHUHBI OyAeT Ha 3% NpeBbIlIaTh CPOK KeHU[UHbL. Ha
BblHECEHHE CY/IOM pelleHUs OyAeT BJIUATh U BO3PaCT: pa3HULA B 1 roJi yBeJM4MBaeT CPOK
HakaszaHud Ha 0,2%. CooTBeTCTBEHHO, pa3HuLa B 10 sieT yBesiMuuBaeT CpokK Ha 2%: Halpu-
Mep, NATU/eCATUIETHUN IPaXKJaHMH MOJyYUT HaKa3aHUe, OoJibliee 110 CBOEMY pa3Mepy Ha
6%. Hesnb3a He 06paTUThb BHMMaHUs Ha HepaBHble pe3yJbTaTbl paCCMOTPEHUS JieJla M3-3a
COLIMaJIbHOIO CcTaTyca yesoBekKa. [lo cTaTUCTUKe, HAaJIMYMe MPONUCKHA B PETHUOHE, T/le IPOUC-
XOJJUT CY/JONPOU3BO/ICTBO, CHWXKAEeT CpeJHUN pa3Mep HakazaHUsd Ha 4%; Hajnuue paboThl
CHKaeT ero Ha 2,5%; Hajuyuve CylUMOCTH, HA0OOpOT, yBesinuuBaeT Cpok Ha 6%. CTtouT
TaKXXe OTMETHUTD, YTO YeJIOBEK, He ABJAILUNCA rpaxxgaHuHoM Poccuiickor Penepanuu, no-
JayduT Ha 10% 6oJiee AJIMTENbHBIN CPOK, UEM TOT, Y KOI'0O TPaXKAaHCTBO eCTh. [IprueM BaKHO
CKa3aTb, YTO JIMYHOCTb MOXKET OJJHOBPEMEHHO UMEeTb HECKOJIbKO yKa3aHHbIX MPHU3HAKOB, U
TOrJla «HaKOIMJIeHHbIH 3pdeKT» c/lesiaeT paccMaTprUBaeMylo pa3Huly 6oJiee cubHOM. Hesb-
351 TaK:Ke UTHOPHUPOBAThb BbIHECEHUE Pa3HbIX NPUTOBOPOB MO UJEHTHUYHBIM JejiaM BCe[-
CTBUE JIMYHOCTHBIX KauyeCTB PasHbIX cyJed. Tak, CyAbs, ABJASIOUANCA MY>KYAHOMU, 32 Hapy-
IIeHWe HOPMbI IIpaBa B Olpe/ieJIeHHOM pervoHe, AaeT Ha 1,6% GOJbIINN CPOK, YEM CY/ibsI-
»KeHIMHA, pacCMaTpUBalLas Aejio C aHaJIOTUYHbIM HaboOpOM yca0BUU. B Takoil cuTyauuu
CyJZ, [laeT JOIOJIHWTeJbHble Mepbl HaKa3aHUS HEKOTOPBbIM JIMIAM BBUJY HUX COLUAJIBHOTO
cratyca. [I[puyeM B onpe/ie/ieHHbIX CAy4yasixX pellarlde IPU3HAKKU MOTYT U He 3aBUCETH OT
CaMoOro 4eJIOBeKa, a €C/IM Y 3aBUCAT, TO HE UMEIOT HUKAKOT'0 OTHOLIEHHUS K IPECTYIJIEHHUIO.

Buputca 6osiee 1esiecoo6pa3HbIM, 60jiee COOTBETCTBYIOLUIMM HOPMaM MeX/AyHapoJ-
HOI0 NpaBa Npeobpa3oBaTh OrpaHUYEHHE U36HUPATEJbHOTO MPaBa B OTHOIIEHUU paccCMaTpPH-
BaeMOW KaTeropuu Jivl TakK, YTOObl OHO OCYLIECTBJIAIOCh AU PepeHIMPOBAaHHO, a He aBTO-

1Mpurosop Ne 1-179/2023 oT 14 ceHntsabpsa 2023 r. no gesny Ne 1-179/2023 // Cye6Hble 1 HOPpMATHUB-
Hble akTbl P®. URL:http://surlli/tthzm. ([laTa o6pamenus: 21.03.2024).

2ConanbHOe HepaBeHCTBO B cyfe — Kupuan TutaeB : [Bugeoposiuk] // [octHayka : [YouTube
kaHaJ]. 2022. - URL: https://www.youtube.com/watch?v=1YaGbiXviQU&t=3 (gaTa o6pamenus: 16.03.2024).
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MaTHU4yecKd. Tak Kak rpakJiaHe, COBepILUBIINE MPECTYNJIEeHUs HEOOIbLION U CpeJHEN Tsxe-
CTH, MOKUHYT MeCTa JIUILIEeHUs1 CBOOO/bI Yepe3 CPOK OT 2 MeCsAILEB 10 5 JieT, BbipaxKeHUe UX
MHEHHSI OTHOCUTEJIbHO BaXKHBIX /ISl TOCY/IapCTBa pelleHuH, OyIeT BJAUATh Ha UX KU3Hb Ha
cB0o6oZie B 0603puMoM 6yayuieM. [loaToMy npeasiaraeTcss B KauecTBe KpUTepHs [JiJisl TAKOTO
OTpaHUYEHUS ONpeieIUTh He GpaKT HAX0XK/[eHHs YeJIOBEKA B ONpeIeJIEHHOM YUpeXKIeHUH, a
KaTeropulo npectymieHus. TakKe B Ka4eCTBe KPUTEPUSA MOXKHO YCTAaHOBUTb 06'bEKT, TO €CTh
3alpeTUTh aKTUBHOE HM36UpaTesibHOE MPaBO IpakJaHaM, KOTOpPble COBEPIUUIU TSKKHE U
0C000 TSDKKHE MPEeCTYIJIEHHUS WU Te, YTO ObLJIM HaIpaBJieHbl TPOTUB KOHCTUTYI[MOHHBIX
IpaB U CBOOOJ YesioBEKA U IpakJaHHWHA, 06LIeCTBEHHOM 6e30MacHOCTH U 061eCTBEHHOT0
NOPsAKA, FOCYZapCTBEHHOM BJIACTH, MHpa U 6€301aCHOCTH YesioBevyecTBa. TakuM 06pa3oM, B
HeJssx NpubJamkeHuss Poccuu K wjeanaM JeMOKpPATHUH, CIPABeJUBOCTH TMpeACTaABJSETCS
BO3MO>XHbIM HalTHU 6ajlaHC MeXAY 00'beKTUBHBIMU MPUYMHAMM OTPAaHUYEHUS] TAKOTO BaXK-
HOTO eCTEeCTBEHHOTO NPaBa U ero 06ecrneyeHueM.

KOHLEINIHUA INYHOCTHBIX ITPAB B PAMKAX
4-0I'0 IIOKOJIEHHUA ITPAB YEJIOBEKA

E. E. baes,

cmydenm HOpuduyecko2o uHcmumyma

HayuoHnasnbHo20 uccaedosamenbcko2o

Tomckozo 2ocydapcmeeHHo20 yHugepcumema, 2. ToMcK.
HayuHnwlll pykosodumeans: K. 10. H, doyenm A.B. bapaHos.

JIMYHOCTHBIE MpaBa YeJIoBeKa ABJISITCA OJJHUMU U3 COCTABJAKIIUX 4-0r0 NOKOJIeHUS
IpaB 4YesJ0BeKa, BOSHUKIIUM Ha pybexxe XX u XXI Beka B CBS3U C pa3BUTUEM MeJWIIMHBI U
MHbOpPMaLMOHHBIX TexHoJoruil. OO0 beKT UX peryJiMpoBaHus - TeJIO YeJI0BeKa, YacTH U 3Jie-
MEHTBI TeJla YeJI0BeKa.

B HacTosLMKA MOMEHT OJJHOM M3 NMOAPOOHBIX KJIACCUPUKALUN JIUYHOCTHBIX IpaB 4e-
JIoBeKa siBJjsieTcs kaaccupukanus M. A. JlaBpukaZ, corjiacHO KOTOPOW OHHU MO pa3/AeisiioTcA
Ha:

1) IIpaBo Ha cMepTh;

2) lIpaBa yesioBeKa OTHOCUTEJILHO €r0 OPraHOB U TKaHEH;

3) CekcyasibHble TpaBa YeJI0BEKA;

4) [IpaBo Ha cMeHy N0JIa;

5) PenpoayKTHBHbIE IpaBa YeJ0BEKa;

Heob6xoaumo 60s1ee moJpoO6HO OCTAaHOBUTCSA Ha MpaBax 4YeJsioBeKa, CBI3aHHbIX C pac-
Hopsi>KeHHEeM ero opraHaMu M TKaHSIMH. O6beKTOM UX pPeryJIMpoBaHUs SIBJISIETCS MpaBo 4ye-
JIOBEKA Ha pacnopsi?)KeHUsl CBOUMM TeJIOM C TOYKU 3peHUs lLieJieHanpaBJeHHON BO3MOXXHOCTH
ero U3MeHeHHUsl MeJJUIJUHCKHUM IyTeM. JTO IPaBO BCELeJIO CBSI3aHO C UHCTUTYTOM JJOHOPCTBA
Y TPaHCIVIAaHTALlMM YeJIOBeYeCKUX OPraHOB M TKaHeH. B yacTHOCTH, mpaBo 4yesioBeKa pacro-
psKaTbCsl CBOUMU OpraHaMH U TKaHSIMU B CBOMX MHTepecaX, Oy/TO JIMYHbIX, KOMMepPYEeCKHUX
WJIU XKe 6JIarOTBOPUTEJIbHbIX.

Wpaen o TpaHCIJIaHTAIMM OPraHOB M TKaHEeH 4YeJI0OBEKa, a TaKXKe 0 JOHOPCTBE KPOBU Ha
MOMEHT NOSIBJIEHUS] U OCHOBHOTO 3Tala pa3BUTHS KOHLENIIMU JIMYHOCTHBIX IPaB YeJ0BEKa B
2000-bIx rofiax He ObLIM YeTKO 3apUKCUPOBAHbI U onpejeseHHbl B PoccuiickoM 3akoHoa-
TeJibCTBe. HeCOMHEHHO, HA MOMEHT NOSIBJIEHUS] KOHLENLUHU YXKe cyllecTBoBasa 3akoH PD “O

1 Kpycc B.U. JInuHOCTHBIE (COMaTUYeCKUe) NMpaBa 4yesJOoBeKa B KOHCTUTYLMOHHOM U ¢uyocodcko-
MpaBOBOM U3MEPEHUU: K TOCTaHOBKe npobsieMsl // FocygapctrBo u npaso. 2000. N2 10. C. 43

2 JlaBpuk M. A. K Teopuu comaTHyecKux npaB yesioBeka // CUOMPCKUN opuandecKuit BecTHUK. 2005.
Ne 3. C. 22-23.
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TPaHCIJIAaHTALUU OPraHOB U TKaHel 4yesioBeKa”l, HO BCJIeACTBHE eT0 “KapKacHOI0” 3HaYyeHUs
BOIIPOC ONpe/ie/IeHUs B 3aKOHO/ATeIbCTBe NPaB YeJI0BeKa Ha TPaHCIJIAaHTAL U0 OPraHoOB He
6b11 pelieH. Bonpoc onpeziesieHus npaB JOHOpPA 10 ONyOJIMKOBAaHUSA COOTBETCTBYMOLLETO de-
JlepaJIbHOI'0 3aKOHa? pellleH TaKXKe He OblJI.

OTnpaBHOM TOYKOM peasv3alyH NpaB Ha TPAHCIJIAHTALMIO OPraHOB U JJOHOPCTBO
KpPOBH, 6e3yCc/J0BHO, MOXXHO cyuTaTbh 2010-ble roga. [loMuMo 3TOrO, B JAaHHBINA NEepPUO/J NPO-
M3011JI0 KapJAUHa/IbHOE pa3BUTHeE NIPaB B 00J1aCTU MeAULUHBI. B 4acTHOCTH, BbILIEYIIOMSAHY-
ThIM 3aKOH O JJOHOPCTBE KPOBU OblJI U3J,aH KakK pa3 B JaHHbIM nepuo, B 2012 roay. Heco-
MHEHHO, OKOHYaTeJIbHO He OBbLIN Ollpe/ie/IeHbl IpaBa YesJi0BeKa B 00J1aCTH JJOHOPCTBA KPOBH,
HO QyHJAMEeHT ObL1 3aJIoKeH, 4eMy CBHUJeTesJbCTBYyeT IOCJAe/ylliue pefaKLHUU 3aKOHa.
Takxe B 3T0 BpeMs 6b11 u3gaH @3 “O6 ocHOBaxX OXpaHbI 3/J0POBbs IpaXkAaH B Poccuiickon
®epepanun”3, B craTbe 47 KOTOPOTO ObLIM CXKAaTO ONpeJesieHbl OCHOBHbIE NIPaBa yesloBeKa
06J1aCTH JOHOPCTBA M TPaHCIJIAaHTALlMK OPraHOB M TKaHeH, B NOC/eYyI0lleM B 3Ty CTaThbIo, a
Takxe B 3akoH PP “O TpaHcn/iaHTal My OpraHoB U TKaHe! yesioBeKa” BHOCUJIMCh U3MEHEeHMUSs
COOTBETCTBYIOUIMMH pefiepaJbHbIMU 3aKOHAMHU. /laHHbIe fIBJIeHHe 0ObIKHOBEHHO, B CBS3H C
IOCTOSIHHBIM pa3BUTHEM NPaBOBOU cucTeMbl. be3yc/s0BHO, JaHHasA TeHJeHLUs OyaeT coxpa-
HeHa U B Oy/ylleM, YeMy CBU/IETe/JbCTBYIOT HeJJaBHUe QeJiepajibHble 3aKOHbI C U3MEHEeHU -
MH* B BblllleyKa3aHHble HOPMaTUBHO-IIPaBOBbI€e AKTHI.

[TomrMo npaBa Ha pacnopsi>KeHHe CBOMMM OpraHaMHy M TKaHSMU Heo6XoAuMo 6oJiee
npeJMeTHO PacCMOTPETh IPyNIly NpaB YeJloBeKa Ha COOCTBEHHOE TeJI0, CBI3aHHBIX € pacIio-
ps>KEHHEM OpraHaMH M TKaHAMU. JTOT BONPOC B Hay4YHOM JIMTEpAType OCTaeTCs 3a CKOOKa-
MU, TaK KaK /|0 CUX [IOp HeT eJMHOI'0 MHEHHA O CTaTyce 4eJ0Be4YeCKOro TeJja B CUCTEMe Ipa-
BOOTHOLIeHUI®. Ucxoas u3 pakTopa BO3MOKHOCTH PACHOPSIKEHUSI CBOUMU TKaHSIMHU U opra-
HaMH, KaK 4aCTbIO0 CBOEro TeJsia, MOXKHO CZieJIaTh BbIBOJ, UTO B paMKaX KOHLEeNI WU JUYHOCT-
HBIX [IpaB 4yeJloBeyecKoe TeJsI0 fABJIAeTC COOCTBEHHOCTBhIO YesI0BeKa, TaK KaK IpaBoO paclo-
ps>KeHHe eCcTb OJJHO U3 IpaB COOGCTBEHHHKA HAa CBOE UMYILECTBO.

K npaBy pacnopsi»keHusi CBOMM TeJIOM CTOMT OTHOCHUTb He TOJIbKO NpaBa B cpepe pac-
NOPSX)KeHUA OpraHaMHy M TKaHSMHU B «paJJUKaJbHOM» MeJULMHCKOM KJIIoYe, HO U 6GoJiee Io-
BCE/IHEBHYIO /IJIS1 UeJIOBeKa JiesITeJIbHOCTb, B YACTHOCTH, KOCMETHUYECKHe N3MEHEHUS CBOETO
COGCTBEHHOI'O TeJIa UJIU €ro OT/eJIbHbIX 3JIEeMEHTOB U YacTeH, O0yb TO TaTyUPOBaHUE PYKU
WJIM U3MEHEeHUe 1BeTa BOJIOC UM UX AJIMHBL. K MeguumHCKOM cdepe, TOMUMO BO3MOXKHOCTH
TPaHCIJIAHTALlUK U JJIOHOPCTBA OPraHOB U TKaHel, MOXKHO OTHECTH CJlauyy aHaJIM30B U J1060e
MeJMIJMHCKOe BMellaTeJbCTBO, 3aTparuBarolide TeJo YyeJOoBeKa WM ero OT/eJibHble 3Jie-
MEHTbI U 4YaCTH, Oy TO XUPYpPrudecKue Uiy CTOMaTOJI0TMYeCcKre YCAyTH.

[IpaBa yesioBeKa Ha KOCMETHUYECKOE U MeJJUIIMHCKOe U3MeHEeHUe UMEI0T HeOJJHO3HAY-
HOe 3HayeHHe B paMKax CUCTeMbI NIpaB 4yeJsioBeKa. be3yc/l0BHO, UCX0/A U3 00'beKTA peryJiu-

1 3akoH P® «O TpaHcmIaHTALUU OPraHoB U (WJIM) TKaHel yesioBeka» oT 22.12.1992 Ne 4180-1 // Be-
noMmoctu Cbe3fa HapoAHbIX AenyTaToB Pocculickoit @efepanuu u BepxoBHoro CoBeta Poccuiickoit @enepa-
nuu. 1993. Ne 2. CT. 62.

2 ®epepanbHbiit 3akoH 0T 20.07.2012 Ne 125-®3 «O goHOPCTBE KPOBU U ee KoMnoHeHTOB» // Co6pa-
HUe 3aKoHoJaTenbCcTBa Poccuiickot ®enepanuu. 2012. Ne 30. Ct. 4176.

3 ®epepanbHbli 3akoH 0T 21.11.2011 Ne 323-93 «06 ocHOBaxX OXpaHbl 3J0pOBbs rpaxkaaH B Poccuid-
ckoit ®enepanuu» // CobpaHue 3akoHogaTebcTBa Poccuiickoit @epepanuu. 2011. Ne 48. CT. 6724.

4 ®enepanbHbii 3akoH oT 25.12.2023 N 635-9P3 «O BHeceHUU M3MEHEHUU B OTJle/IbHbIE 3aKOHO/a-
TeJibHble aKThl Poccuiickoil @eepauu ¥ NPpU3HAHUW YTPATUBIIMM CUJy NyHKTA 3 cTtaTbu 24.1 3akoHa Poc-
cuiickort Penepanuu «0 3aHATOCTH HaceseHus B Poccuiickont @enepanuu», ct. 23; // CobpaHue 3aKOHOJATE b-
ctBa Poccuiickoit ®enepauuun. 2024. Ct. 74.

®enepanpHbiii 3akoH oT 01.05.2022 Ne 129-d3 «O BHeceHun nu3MeHeHHni B 3akoH Poccuiickoit Pege-
panuu «O TpaHCIVIAaHTALMK OPTraHOB M (MJIM) TKaHeH desioBeka» U DPefepasbHbIi 3aKkoH «06 0CHOBaxX OXpaHbI
3710p0oBbs IrpaxkgaH B Poccuiickoit @enepaunu» // Cobpanue 3akoHoAaTebcTBa Poccuiickoit @enepanuu. 2022.
Ne 18. Ct.9132.

5 CrapoBoiiToBa 0.3. Tesio u co6CcTBEHHOCTb // JIeHUHTPaACKUHM OpuAauYecKuil xxypHast. 2015. Ne4.
C.53.
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pOBaHUA KOHLEN WY JIMYHOCTHBIX IPaB YeJ0BeKa UX MOKHO ONpeZieJIUTh KaK OJYH U3 NOJ-
BU/I0B JINUHOCTHBIX NIPaB, HO NIPU 3TOM UX MOXXHO OTHECTHU U K COLMAJIbHO - 3KOHOMUYECKHE
npaBa yesoBeka. Heo6xoiuMo 60J1ee npeiMETHO PacCCMOTPETh AAHHbIN BOMPOC.

CouMasbHO - 3KOHOMUYECKHE NIpaBa YeJloBeKa eCTh IPyIIa OCHOBHBIX IPaB YeJloBeKa
Y TpaXkKJJaHWHA, CYIIHOCTbIO KOTOPBIX SIBJSIETCS TO, YTO OHU OTPAXKAIOT TaKUe BaKHeHlIne
chephl KHU3HU YeJIOBEKA U FPaXKJAAHUHA, KaK 3/J0pOBbe, 00pa30oBaHUE, COOCTBEHHOCTb, TPY-
JlOBble OTHOILEHUS, COLUaJIbHOEe obecriedyeHre, MaTEPUHCTBO U JeTCTBO, U HallpaBJIeHbl Ha
peasui3aluio APYTUX COLMAJbHO 3HAYUMBbIX MOTPEeOHOCTEN U MHTepecoB JuyHOCTUL. [IpaBa
yeJiOBeKa Ha KOCMEeTHYeCcKoe U MeJJUIIMHCKOe N3MeHEeHHe CBOero TeJsia MOKHO OTHECTH, CO-
IJIaCHO ONpeJieJIeHUIO, K COLlMaJIbHO - SKOHOMHUYECKUM IpaBaM B 00J1aCTH 3[0pOBbS Yes0Be-
Ka, HO He06X0JUMO y4ecCTb, UYTO 3TH NpaBa, IOMUMO (aKTa, UYTO 06'bEKTOM UX peryJjupoBa-
HUS MPOJOJKAET SABJAATHCA TeJIO YesJ0BeKa, 00/1aZjal0T JIUMYHOCTHBIM XapaKTepoM, TaK KakK
IpU UX peasn3aliu 4YeJ0BeK CCblJIaeTCsl Ha CBOM JIMYHOCTHbIE KayecTBa. [0 TIMYHOCTHBIMU
KayeCcTBaMU 4YeJiOBEKa CJeAyeT UMEeThb BBUAY MPOU3BOJHOE OT ero o6pasa KU3HU U CaMOCo-
3HawlIlero pasyma2. Mcxozas v3 3Toro, npaBo Ha KOCMETHYeCKOe U3MEHEHMUs CBOEro TeJa,
Oyb TO U3MEHEHME I|BeTa BOJIOC MJIM TAaTyUPOBAHUE TeJa, MOXKHO OTHECTH K KOHLEMIUU
JIMYHOCTHBIX MPaB, TaK KaK 4YeJI0BEK, pellascb Ha KOHKpeTHOe KOCMeTU4YeCKhe U3MeHeHUe
CBOETO TeJsla, UCXOAUT U3 CBOMX JIMYHOCTHBIX Ka4eCTB, XapaKTepa, TeMiiepaMeHTa. [IpaBo de-
JIOBEKA Ha MeJUILIMHCKOe U3MEeHEeHUe HeJlb351 B TOM UK UHOW Mepe OKOHYATeJIbHO OTHECTH B
OJHYy WJM Jpyrylo rpynmny. be3aycioBHo, UCXo4s U3 onpejie/ieHHs, IPaBoO Ha 3/paBOOXpaHe-
HUEe $SBJIIETCAd OJHHUM M3 COCTABJAKILUX COLUAJBHO - 3KOHOMHYECKHMX MpaB 4YesJ0BeKa,
BCJIE[ICTBUE YOBJETBOPEHUS (yHAaMeHTaIbHbIX NOTpebHOCTEN YesoBeka. C MHOU TOYKHU
3peHus], MpaBoO HAa MeJUIMHCKOe U3MeHeHHe eCTh NpaBO Ha MeJUIUHCKOe peobpa3oBaHue
4yeJI0BEYECKOr0 TeJa, KOTOPOe UCXOAUT U3 XKeJIaHUS YeJIOBEKA, OCHOBAHHOI'0 HAa JIMYHOCTHBIX
KayeCcTBax, a He He0OXOAMMOCTb, BbI3BaHHAsl NOTPEOHOCTHIO COXPAaHEHHUS 340POBbs U KU3HU
yeJI0BEKa.

B n. 1 ct. 55 KoHcTtutyuuu P® ykaszaHo, 4TO nepeyrcieHre B HEM OCHOBHBIX NpaB U
CcBOOO/J; He JJOJDKHO TOJIKOBAThCSl KaK OTPHUIlAHME WJIU YMaJleHUe JIPyryuX oOlenpU3HaHHbIX
npaB U CBOOO/] YeJI0BEKA U IpakAaHuHA. JIMYHOCTHBIE MpaBa YesI0BeKa, ABJIAIIIUECS OJHOU
M3 COCTaBJIAKLIMX 4-0r0 NOKOJIEHHS MPaB YesJ0BeKa, TPYAHO OXapaKTepu30BaTh Kak 00le-
NpU3HaHHbIE, BCJIEJCTBUE UX LIMPOKOU Heu3BeCTHOCTU. K TOMy ke, omnpefiesieHHble UJEU
KOHIIeNIUU JIMYHOCTHBIX NPaB 4yesJ0BeKa HaxoAATcA noJ 3anpeTtoM B Poccuiickon ®Pepepa-
UM COOTBETCTBYIOIIMMM 3aKOHaMU. B yacTHOCTH, 3anpeT 3aKOHHOM peasiM3alluy NpaBa Ha
CMepTh yCTaHOBJIeH cTaTbel 45 @3 "06 ocHOBaxX oxpaHbl 3/J0POBbS IpaxkAaH B Poccuiickoi
denepanuun"3, 3anpenjarmlieil ocyuiecTBieHrde 3BTaHa3uu. [loMHMMO 3anpeTa 3aKOHHOU pea-
JIU3allMU NpaBa Ha cMepTh, cyuectByeT @3 "O BHecenuu nsmeHenum B Kogekc Poccuiickoi
denepauuy 06 aAMUHUCTPATUBHbBIX MPAaBOHAPYLIEHUAX "4, BBOAAIUNA aJMUHUCTPATHBHYIO
OTBETCTBEHHOCTh 3a nponaraHay JII'BT. Ucxona v3 BelllleyKa3aHHOTO OIlpe/esleHHble UJieu
KOHLIEMLMU He MOAXOAT Mo onpejesieHue ctaTtbu 55 Konctutynuu PO, BciaeacTBUe UX pa-
JIUKaJIbHOTO 3HaYeHHUsd. [[paBo Ha cMepTh IPKUUA TOMY NPUMEP, MAJOBEPOSITHO, YTO JJAHHOE
npaBo OyJeT peajM30BaHO B POCCUMCKOW NMpPaBOBOM CUCTEME B OyMkallleM OyAylleM, Tak
KaK cJieiyeT MpejnoJjaraTh, YTO ero 3akpelJieHue B OJkallliee BpeMsl IpUHeCET GoJibliie
Bpe/ia 0011eCTBY U rOCyZapCTBY YeM M0Jib3bl JJIsl HETO, BCAe/ICTBME BO3SHUKHOBEHUE MPABO-

1 CeiTHUKOB /1.0. OGecneyeHre opraHaMy MeCTHOT'O CaMOyIpaBJ/eHUs] KOHCTUTYIIMOHHBIX COLIMAJbHO-
SKOHOMMYECKHUX NpaB U CBOGOJ 4yesoBeka B Poccuiickoit ®epepanuu: aBroped. ... KaHJ,. OpUA. Hayk - Xaba-
poBck, 2012. 25 c.

2 CnupkuH A. . ®unocodus: ydyebHHK. 2-e usgi. - M., 2004. C. 327.

3 ®epepanbHbli 3akoH 0T 21.11.2011 Ne 323-93 «06 ocHOBaxX OXpaHbl 3J0pOBbs rpaxkaaH B Poccuit-
ckoit Penepanuu» // Cobpanue 3akoHoAaTenbcTBa Poccuiickoit @egepanuu. 2011. Ne 48. Ct. 6724

4 ®enepanbHbiit 3akoH OoT 05.12.2022 Ne 479-®3 «O BHecenuu usMmeHeHui B Kogekc Poccuiickoit ®e-
Jlepaiuu 06 aJMUHUCTPATUBHBIX MpaBoHapyuieHusix» // CobpaHue 3akoHozAaTesbcTBa Poccuiickoit Penepa-
uuu. 2022. Ne 50. Ct. 24476.
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BbIX KOJIJIM3UU U MPABOBbIX NPELEEHTOB, CYO'bEKTbl KOTOPBIX OYAYT 3J1I0yNOTPeOIATh JaH-
HbIM [IPaBOM.

Be3yc/si0BHO, KOHIIENIMS JIUYHOCTHbIX [IPaB YeJIoBeKa 3aHMMaeT CBOe0Opa3HOe MeCTO
B POCCUMCKOM NpaBoBOM cucTeMe. OCHOBBI NpaBa Ha TPAHCIJIAHTAILMI0O OPraHOB U TKaHeH
YyeJI0BEKa, paBa Ha IOHOPCTBO KPOBH, KOTOPbIe, HECOMHEHHO, ABJSOTCA OJHUMH U3 OCHOB-
HbIX UJleM JAaHHOM KOHLEMNIWHU, BBEJleHbl U ONpe/ie/ieHbl B POCCUMCKOU MPaBOBOW CUCTEME.
CoxpaHsieTcsl TEHAEHILMS JaJbHEUIIero JOMoJHEeHUsI U pacllMpeHUs NIpaB AOHOpPA U TPaHC-
IJIAHTATA U pelJUIIMeHTa OPraHoB U TKaHeu. C pyroy CTOPOHBI, JieraJbHOe IPaBo HAa CMePTh
HaXOUTCs MO/ 3a[IPeTOM COOTBETCTBYIOLIMM 3aKOHOM, IOMHUMO 3TOr0 pyrue ujeu Jubo He
peasii30BaHbl B 3aKOHOJATEJIbLCTBE, JINOO HAXOAATCS MO/ 3alpeToOM, B YaCTHOCTH, Oolpe/je-
JIEHHasl 4aCThb UJieM CeKCyaJIbHbIX IIPaB YeJI0BeKa.

CTATYC IIOCTAHOBJIEHUH IIJIEHYMA BEPXOBHOTI'O CYJIA
B 3AKOHOZATEJ/IbCTBE U IIPAKTUKE

A. H. bepenesos,

cmapuwuti npenodagame.v kagedpwl

KOHCMUMyYuoHHO20 U A0MUHUCMPAMUBHO20 Npasd

Cubupckozo yHusepcumema nompebumevckoll koonepayuu, 2. Hogocubupck.
HayuHblil pykosodumenw: K.u.H. doyeHm K.I'. [lepesados.

Hpuauueckas npupoja nocraHoBseHui [lnenyma BepxoBHoro Cyga PO (manee Tak-
ke - [1IIBC) onpegensieTcs ux cratycoM, 3akpeneHHbIM B KoHcTutynuu PO u penepanbHoM
3akoHojiaTesbCcTBe (de jure) u B cyne6Ho npakTuke (de facto). B aTo#l craThbe npegMeToM
00Cy>X/JleHNS fAABJIAETCA Te3UC O TOM, YTO, HECMOTPS Ha HeYyeTKOe 3aKpellJleHHe B 3aKOHO/a-
TesibcTBe cTtatyca [1IIBC, Ha mpakTHKe OHHU AABJAIOTCA 60JblLIe YeM peKOMeHJALUsAMHU U pac-
CMaTpPUBAIOTCA NPAKTUKYIOUIMMHY IOPUCTAMU KaK KBa3UW3aKOHOJATesbHble aKThl, 10/3aKOH-
Hble HOPMAaTUBHbIE aKThI.

CoBpemeHHas npakTtuka BepxoBHoro Cyzna PO noxoxa Ha npakTuky BepxoBHoro Cyzna
CCCP. [Ipexze yeM TOT MJIM HHOW BONIPOC BO3HUKAET B NNoBecTKe AHA [lneHyMa, npoBoguTCa
vcyepIlblBawollee Uccaej0BaHue CyleOHON pakTUKU BepxoBHoro Cyia U HHXeCTOALUX CY-
JioB. [losiydyeHHOEe 06001eHHe aHAJU3UPYETCH CllelMalMCTaMU U3 pa3HbIX MUHUCTEPCTB U
npodeccopaMu YHUBepCUTETOB. [IpoeKT JoKyMeHTa MOKeT ObITh HallpaBJleH HUXKeCTOALUM
CyZilaM [Jis 110JIyYeHHUsd KOMMeHTapueB. PasHble oTze bl 1 HaydHO-KOHCY/IBTATUBHBIU COBET
npu BepxoBHoM Cyzie 06Cy»Kat0T MPOEKTbI NOCTaHOBIEHUH. [locie TOro kKak KOMMeHTapUu
OyAyT NPUHATHI BO BHHMaHHWe, NPOEKT MOCTAHOBJIEHUS NpPEeJACTaB/SAETCA Ha 06CYX/JeHue
[lnenyma. [Ipoluiecc NpUHATHSA NOCTAaHOBJIEHUS 3aBepIIaeTCs ero ony6JMKoBaHUEM B OpUILIU-
aJlbHOM INepuoudeckoM u3JaHuU BepxoBHoro Cyna "Brosuierenbp BepxoBHoro Cypa PO".
JlelicTByIO1l€€ 3aKOHOJATEJbCTBO He ycTaHaBauBaeT To4yHoro craryca [IIIBC. Cratea 126
Konctutyuuu P® 3akpenssier, uto BepxoBHbili Cys PO "faeT pasbscHeHUs 0 BOIpocaM Cy-
Jle6HoM npakTUKU". C 0JHON CTOPOHBI, JaHHOE MO0JI0KEHUE YCTaHABAMBAET KOHCTUTYLMOH-
HbIH cTaTyc noctaHoByieHUl [lnenyma BepxoBHoro Cyga P® (akThl, cofep:xalire pa3bscHe-
HUS 10 BompocaM cyze6HoM npakTuku). C apyroil cropoHbl, KoHctutyuus P® yeTko He
ycTaHaBuBaeT, ABasawTca jau [I[IBC opugruecku o6s13aTeibHbIMU JJoKyMeHTaMu. [locnen-
HUM MOMEHT CTaJl IpeiMeTOM CIIOpPOB B Npolecce NOATOTOBKU npoekta KoHctutyuuu PO
1993 r. 25 utonsa 1993 r. yyactHuku KoHcTuTyniMoHHOro coBeljaHus npu llpesugente PO
ob6cyxaanu npoekt cT. 126 Kouctutyuuu PO (ct. 122 [IpoekTa).

06cyxeHue TJIaBHbIM 00pa3oM CBOJMUJIOCH K ToMY, obJsiagatoT Jjiu [IIBC ropuanydecku
00513aTeJIbHOUM CUJION U JOJIPKHO JIM TaKoe MOoJIOXKeHHUe ObITh 3aKpenJieHo B HOBoil KoHcTUTy-
uuu P®. OpHa rpynna, cocTosABLIAs U3 YYEHBIX U APYTUX YYaCTHUKOB, He UMEOIUX IPAMOIo
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OTHOILEHUS K CyZleOHOW JeATeJbHOCTH, HacCTauBaJjla Ha TOM, YTO NOCTaHOBJeHUsA [lieHyma
BepxoBHoro Cyzia He MOTYT ObITb IOpUJUYECKH 00d3aTe/IbHbIMU JJIS1 CYZled B CBSI3U C TEM,
YTO MOCJEeJHUE JIOKHBI NOJYUHATHCS TOJbKO KoHCTUTYIMM U defepalibHbIM 3aKOHaM (CO
ccoikod Ha 4. 1 cT. 120 KoHctuTtyuuu - ct. 117 IlpoekTa). Jlpyras rpymnna, cocTosiBiiasi B
OOJIbLIIMHCTBE CBOEM U3 CyJeH, 4ieHoB agMuHUcTpanuu [Ipesusenta PP u IIpaBuTenbcTBa
P®, HacTauBasia Ha ToM, 4TO Ha npakTuke [1[IBC BocnpuHuMaloTcs Kak obJiafaroiide 06s3a-
TeJIbHOM I0pUIUYECKOW CUJIOM He3aBUCHMO OT TOT0, OTpakeHo 3T0 B KOHCTUTYyLMY UK HeT.
B.W. PagueHko, nepBbiii 3aMectuTeb [Ipeacenatens BepxoBHoro Cyga PO ¢ 1989 r., 3asgBun
Ha KoOHCTUTyUMOHHOM coBellaHuu ciaeayroiee: "Mel [[lnenym BepxoBHoro Cyza] gaem cy-
JlaM pyKoBoZdlie pa3bsacHeHUd. Cy/ibsl JOKEH NMPUAEPKUBATHCA KaKUX-TO pa3bsSCHEHUH,
KOTOpBIE AAKT BbIMIECTOSALHE CYAbl. ITO BONPOC, KOTOPBIX y2>Ke HACTOJIbKO B MPAKTHUKE pe-
IIEH, YTO He BbI3bIBaJl HUKAKUX BONPOCOB, TOJBKO B Teopuu crnopat. C.A. @unatos, [Ipesce-
JlaTesib KOHCTUTYLIMOHHOTO COBElllaHus U IJlaBa afjMUHUcTpanuu [Ipesuaenta PO, ormeTu:
"BepxoBHbIi CyJ; Bce paBHO OTMEHUT pellleHHe, eCU KTO-HUOYAb MOCTynuT Bonpeku [lie-
HyMmy BepxoBHoro Cyza. U Bce. U 3To 06513aTesibHbIM O6yAeT npakTudecku' . Cyabss KoHCcTUTY-
nuoHHoro Cyzaa P® 10./l. PyaikuH Bbicka3zas MHeEHUE, C KOTOPbIM corsiacuics [lpeacenartenb
KoHCTUTYIMOHHOTO COBellaHus, YTO Ha MPaKTHUKe NpaBo NpeleAeHTa (BKJIO4Yas NOCTAaHOB-
nenus [lnenyma BepxoBHoro Cyza) cyliecTByeT, HECMOTPS Ha TO UTO OHO He 3aKpeIJIeHO B
KoHcTuTtynumu.

0630p ¢epepabHOr0 3aKOHOJATENbCTBA MOKA3bIBAET, YTO OHO HE eAMHO0OpPa3HO B
otHoweHuu cratyca [1[IBC. ®K3 «O BepxoBHoM Cyze» npegoctasiseT BepxoBuomy Cyny PO
N0JIHOMOYME JJaBaTh "PYKOBOAsALIME Pa3bsCHEHUA", KOTOpble SBJSIOTCSA 0053aTe/IbHBIMH
"J1d Cy10B, APYTUX OPTraHOB U J0/KHOCTHBIX JIML, IPUMEHSOIIMX 3aKOH, 10 KOTOPOMY JaHO
pasbacHenue"!. OesepaibHbli KOHCTUTYIMOHHBIN 3aK0oH oT 31 zekabpa 1996 r. Ne 1-OK3
"0 cynebHou cucteMe Poccuiickoit @enepauuu” ycTaHaBAUBaeT, YTo "BepxoBHbi Cyn Poc-
cuiickoil ®ejepanuu JaeT pasbACHEHUA MO BONpocaM cyAe6HoM mpakTuku" (4. 5 cT. 19)2
HecMmoTps Ha onMCaHHYIO CUTyalMIO C 3aKOHOAATEeJbHBIM CTaTyCOM IOCTAaHOBJIeHUH [lneny-
Ma BepxoBHoro Cyza, Ha npakTtuke [I[IBC siBisitoTCA enie 60jiee aBTOPUTETHBIMY, 4eM defie-
pasibHble 3aKOHBI.

KakuM 6Bl CHOPHBIM HU ObLJI 3TOT BONPOC C TOYKU 3pEHUS IOPUJUYECKON TEOPHUH,
[ITIBC mopo# cofepkaT HOPMbI IIpaBa, KOTOpble U3MeHs0T 3aKkoHbl. [IIIBC aBastoTcs 0653a-
TeJIbHbIMU He TOJIbKO [IJII HMXKECTOAIIMX CyZl0B, HO TaKXXe B OTHOIIEHWM APYTUX OPraHOB
rocy/lapCTBEHHOM BJIACTH, YACTHBIX U IOPUAUYECKUX JIUL, PYKOBOJACTBYIOUIUXCSA HCTOJIKO-
BAaHHbIMM B MOCTAHOBJIEHUSAX 3aKOHaMU. Cy/ibU U ApyTryMe OpraHbl pacCMaTPUBAKOT HUX KakK
OCHOBaHHe JJis JIETUTUMHOUN NMpodecCHOHaTbHON KPUTHUKU B CJIy4yae, €CJIM OHU He CTaHyT
CleJl0BaTh COJlepKalUMCs B HUX Pa3'bsiCHEHUSIM.

O6s3aTesIbHOCTD MOcTaHOBJAeHUN [lieHyma BepxoBHoro Cysna obGecrnedyuBaeTcsl CH-
ctemou npuMeHenusd [IIIBC nmocsie ux npuHATHA. [laHHasA cUcTeMa He 3aKpelJieHa B 3aKOHO-
JlaTeJIbCTBe, OJJHAKO UMeEeTCs YeTKas PaKTUKa, OKa3bIBa1asi, YTO CyZlbM U CTOPOHBI MPO-
1ecca oTHocsATcA K [IIIBC ©MeHHO TaKKMM 06pa30oM, YTO FOBOPHUT 06 0053aTeJIbHOM XapaKTepe
[IT1IBC. Henpumenenue cygben [IIIBC nocTaBUT 1oJ COMHEHHWE 3aKOHHOCTb €ro pelleHus U
MOXET CTaThb OCHOBAaHHUEM /I YCIEUIHOI'0 KacCaljMOHHOro o6xkasoBaHusd. [is ucciaeoBa-
HUS JAHHOTO SIBJIeHUS ObLIM NPOBeJeHbl UHTEPBbIO C MIPAKTUKYIOLUM oprucTamu (15 cynei
v 15 aBOKaTOB U Mpe/cTaBUTeed 001eCTBEHHbIX OpraHU3alyii) M0 BONPOCY UX JIMUHOTO
oTHoweHus K [IT1BC.

Copepxxanue u ¢opma IIIIBC Kak HOcUTe/Ied HOBBIX HOPM mpaBa. M3naBaembie
[lnenymom BepxoBHoro Cy/ia MoCcTaHOBJIEHUs] aHAJIOTUYHBI 0 popMe aKTaM, KOTopble Gec-

1 ®enepanbHbIM KOHCTUTYUOHHBIN 3aK0H OT 05.02.2014 Ne 3-®K3 «0 BepxoBHoM Cyze Poccuiickoit
®epnepanuun» // Cobpanue 3akoHogaTebcTBa PO. 2014. Ne 6. CT. 55.

2 ®enepasibHbIN KOHCTUTYLIMOHHBIHN 3aK0oH oT 31.12.1996 Ne 1-®K3 «O cyne6Hoit cucTeMe Poccuiickoit
®epnepanuun» // Cobpanue 3akoHogaTesbcTBa PO, 1997. Ne 1. Cr. 1.
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CIIOPHO fABJAIOTCA IOPUAUYECKU 0083aTeJbHbIMY, KOTZa U3AalTca [IpaBuTenbCcTBOM U py-
TMMH OpraHaMHM MCHOJIHUTeJbHOU ByacTH. OduumanbHo IIIIBC coxaepkaT ToJIKOBaHHE
CMbICJIa 3aKOHOB "Ha OCHOBAaHHH W BO HCIIOJHEHHE 3aKOHOB", TaK »Ke KaK 3TO JIeJIal0T 00bIY-
Hble NOJ3aKOHHble HOpMaTHBHbIe akThl. Kakoe-To Bpemsa [IIIBC ny6sukoBanuch B 0JHOM
e4yaTHOM OpraHe C HOpPMAaTHUBHO-NIPAaBOBbIMU aKTaMU MUHUCTEPCTB U JJPYTUX OPTaHOB IrocCy-
JlapCTBEHHOM BJIAaCTH - B "BroJlyieTeHe HOpPMaTUBHBIX aKTOB MUHUCTEPCTB U BegoMcTB CCCP".
[lo3gHee oHU cTaMu NMyOJIMKOBATbCA M NMYOJUKYIOTCS CEroJHS B exxeMeca4yHOM brosneteHe
BepxoBHoro Cyza CCCP (P®).

AHasvM3 NpaKTUKU NOKa3bIBaeT, YTO OpUCTbl oTHOCATCA K [I[IBC Kak K MCTOYHUKY
npaBa. OCHOBaHUAMMU JJI 3TOTO CIYXKUT TO, 4TO cozepxawiuecd B [IIIBC nosoxxeHusa Moryt
M3MEeHUTD COJZieprKalliiecsl B 3aKOHAaxX HOPMbI IIpaBa; uMeeTcs 3pdeKTUBHAA cucTeMa obecre-
yeHus npuMeHenus [II1BC, Bkyrovarwmasa o01KUK HaZA30p U KacCaMOHHBIA KOHTPOJIb 3a UC-
nosiHeHueM [ITIBC HMKeCTOSAIMMHU Cy/laMH, a TaKXKe HebaronpusTHble NpodeccuoHaTbHbIE
NOCJIeACTBUA JJIF CyZled, KOTOpble He pyKOBOACTBYIOTCA noJsoxxeHusamu I1I1BC.

[IpuMeHeHUe cyabpsiMu HUKecToAluX cyAoB [IIIBC, He oTpakatoujeecs B pelleHUX, 3a
HEKOTOPBIMU UCKJ/IIOUYEHUSAMU ABJSAETCA YCTaHOBKOM BepxoBHoro Cyza. 3To nmpeBpallaeT Io-
ctaHoBJsieHUs [lienymMa BepxoBHoro Cy/zia B "CKpBITbIM" UCTOYHUK NpaBa, 3P PeKTUBHBIN A5
nesied obecrneyeHHs eJUHO0OPA3HOr0 TOJKOBAaHUSA 3aKOHO/ATeJbCTBA HAllMOHAJIbHBIMU CY-
JlaMU U, 6oJiee TOTO, YaCTO U3MEHSIOIIMU HOPMbI 3aKOHO/]aTE/IbCTBA.

[MPOBJIEMbBI KOHCTUTYLIMOHHO-IIPABOBOI'O PA3BUTHUA B
POCCUVICKOU ®EJEPALIUU

C. M. EabHuKkoasa,

cmydenm Opuduueckozo uHcmumyma

Anmaiickozo 2ocydapcmeeHH020 yHU8epcumema, 2. bapuaya.
HayuHnwltll pykosodumensw: K.1.H., doyenm 0. A. bauHosa.

[IpunsaTuio Konctutyuuu Poccuiickoit @epepauuu (fanee no tekcty — P®) 1993 r.
npeAleCTBOBAIM MOJUTHYECKHE COObITUSA Hadyasa 1990-rr., yTo npeaonpeaeanio npoiecc
KOHCTUTYLIMOHHO-IIPAaBOBOro pa3BUTUs B PD.

KoHcTutynus P® saBiseTcs BakKHEHIIUM JJOKyMeHTOM Haulero rocyaapcrsa (OcHOB-
HbIM 3aKOHOM), IO3TOMY COCTaBJIieT B HEM OCHOBY HOPMAaTHUBHO-IOPU/UYECKOr0 PETYyIUpPO-
BaHUs 00ILeCTBEHHBIX OTHOLIeHUH. EY npucyiu 1opuinueckre CBOMCTBA, UCKJIIOYHUTEbHbIE
HOPMbI, IPeACTABJSAKUAE KOHCTUTYLIMOHHYI0 UJ€HTUYHOCTb, WM, KaK MOJIaraloT HeKOTO-
pble KCC/le[0BaTe/ |, <KOHCTUTYLMOHHYI CaMOGBITHOCTbY, P®L,

[lopsspok npuHATUA UM BHeceHUs1 u3MeHeHUHM B KoHcTtutynuiwo PP mosBoJsisieT 0THO-
CUTb ee K «KeCTKUM» KOHCTUTYLuAMZ. [Ipu aToM, skecTKkocTb KoHcTuTynuu PO pacnpocrpa-
HAETCA TOJIbKO Ha ee OTJeJIbHbIe IMOJI0KEHHUS, CBA3aHHble C OCHOBAMU KOHCTUTYLUOHHOIO
cTtposi PO, npaBaMu U cBOOOJIaMH 4eJsioBeKa M I'PaKJaHUHA U MOPSJKOM BHEeCEHUs] U3MeHe-
Hul B KoHnctutynuw P®. UsmeHenusd ri. 1,2 1 9 He MOXeT ObITh NPOM3BEJ€HO UHAUE KaK B
nopsjaKe NPpUHATUA HOBOU KOHCTUTYLUU. [lonpaBku K ri. 3-8 Ha ocHOoBaHuU c. 136 KoHcTH-
Tyuuu PO npuHUMaloTcs B OpsiJiKe, IpeJyCMOTPEHHOM JiJisi IPUHATUSA deJiepalbHOTO KOH-
CTUTYLJMOHHOI'O 3aKOHa.

Ha npoTskeHnu Heckosbkux JieT, A0 2008 r., nosnoxxkenus Koncrtutyuuu PP, 3a uc-
KJIIDOYeHHWEeM CT. 65, ocTaBaJIMChb HeM3MeHHbIMHU. [lonpaBKu K rJ. 3-8, npou3BeseHHbIe HA OC-

1 AunukuH E.C., PaxoBckasa T.U. «KoHCTUTYLMOHHAsA UAEHTUYHOCTb»: K BONPOCY O KOHKpPeTU3aLUuU
TepMuHa // BectHuk ToMckoro rocyjapcrBeHHoro yuuBepcuteTa. 2019. Ne 446. C. 196-201.

2 ABakbsiH C. A. KoHctuTyuus Poccun: npupoza, 3BoII0LUs, COBpeMEeHHOCTb. — 2-e u3A. — M.: Cauiko,
2000. — 528c.
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HoBaHUHU 3akoHa P® o nonpaBke k Konctutynuu P® ot 14.03.2020 N2 1-®K3 «O coBepieH-
CTBOBaHHMU PETYJIUPOBAHUSA OTZEJbHbIX BOPOCOB OpraHM3anud U GyHKIMOHUPOBaHUSA 1My 6-
JIMYHOU BJIaCTW», ObLIM HampaBJieHbl HA pa3BUTHE €QWHOW CUCTEMbl NMYyOJHWYHON BJIACTH,
npeo6pas3oBaHus peZepaTHBHOIO yCTPOICTBA U MECTHOTO CaMOyIpaBJeHus .

[lockosibKy 0OIlECTBEHHbIE OTHOLIEHUSI MOCTOSIHHO H3MEHSIOTCS, MOSBJSETCS U
Heo0X0JMMOCTb U3MEHEHUS HE TOJbKO NPUHATHIX HA ocHOBaHUU KoHcTuTyuuu PO Hopma-
THUBHBIX NIPAaBOBBIX aKTOB, HO U caMoro OCHOBHOTO 3aKOHQ, YTO CIIOCOOCTBYeT Pa3BUTHUIO
KOHCTUTYIIMOHHO-IIPAaBOBOr0 peryJupoBaHus Ha TeppuTopuu P®P. PesysbTaTbl KOHCTUTY-
UOHHBIX nonpaBok 2020 r. mokasaJiy, YTO U3MEHEHHe N0JIOXKEHUU IJ1. 3-8 HEBO3MOXKHO 6e3
NOSIBJIEHUS TPOTUBOPEYUM C HOpMaMHM 1. 1, 2 ¥ 9, KOTopble He MOJJieKaT U3MeHEeHUI0, IpU
ux OyKBaJIbHOM ToJiIKOBaHUU. Ho ellle B nepBoHavyasibHOU peaakuuu KoHctutyuuu PO npu-
CYTCTBOBAaJla HECOTJIACOBAaHHOCTD €€ OTZeJIbHbIX HOPM, YTO Ha CETOAHAIIHUN IeHb IPUBOAUT
K MpobJieMe UX UHTepHpeTalMu B Mpoliecce NpaBonprMeHeHus. Hanpumep, npoTHBOped -
BOCTb MEX/y NPUHIIMIIOM PaBHONpPaBHUsS CYO'bEKTOB W Pa3/UUYUMSIMHU B KOHCTUTYIIMOHHO-
IIpaBOBOM CTaTyCe peclny0/IMK, aBBTOHOMHOM 00J1aCTH, aBTOHOMHBIX OKPYT'OB U UHBIX CyO'bEK-
ToB P®. Tak, Ha ocHOBaHuM 4. 1 cT. 5 KoHCcTUTY1[UM pecnyb/MKH, Kpasi, 06J1acTH, ropoja ¢e-
JlepaJIbHOTO 3HAa4YeHUsl, aBTOHOMHasi 00J1acThb, aBTOHOMHbIE OKPYTra - paBHOINIpaBHbIEe CyO'beK-
Thl Poccuiickoit ®Pepepanyu. PaBHonpaBue Cy0'beKTOB rocyZapcTBa npejroJaraeT Hajaudue
PaABHOT0 KOHCTUTYIIMOHHOTO CTATycCa, T. €. PaBHbIX NIPaB, 00513aHHOCTEN U rapaHTHH UX pea-
auzauuu. Ho Ha ocHoBaHuU 4. 2 cT. 68 KoHcTuTyuuu P® Tosbko pecnyO6JMKU UMEIOT NPaBo
yCTaHaBJMBATh CBOM OCYAAaPCTBEHHbBIE A3bIKY, a 4.3 cT. 66 KoHcTuTynuu PO npeaycmatpu-
BaeT BO3MOXXHOCTb IPUHATHSA UMEHHbIX Qpelepa/bHbIX 3aKOHOB 00 aBTOHOMHOM 06J1aCTU U
aBTOHOMHOM OKpyre IO IpeACTaBJeHUI0 3aKOHOJAATEeJbHbIX U HWCHOJHUTENbHBIX OPraHOB
BJIACTHM Ha3BaHHBIX CyO'bEKTOB, HO HE MPEAOCTAaBJISIET TaKoe MPaBO NpPeACTaBUTEJbHBIM U
MCIIOJIHUTE/IbHBIM OpraHaM pecny0JiMK, KpaeB, 06jacTeld U ropoZioB ¢efiepasbHOr0 3Have-
HUS.

HecorsiacoBaHHOCTb KOHCTUTYLIMOHHO-NIPABOBBIX HOPM MOPOXK/AAT TAKXKe IO0JIOXe-
HUA CT. 71 u cT. 136. Ha ocHoBaHuu cT. 71 npuHatue U usMmeHenve Koucrutyuuu PO saBag-
eTcsl IpeAMEeTOM BeJleHUs UCKJIIYUTENbHO PD. Ho B COOTBETCTBUH C MOJIOKEHUSAMHU CT. 136
NONPAaBKHU K IrJ1aBaM 3-8 BCTyNawT B CUJIY N10OCJIE UX O00peHUs OpraHaMu 3aKOHO/JaTeJIbHOU
BJIACTU He MeHee 4eM JIByX TpeTel cyobekToB P®. U3 aToro cnenyet, yTo nusmeHenve KoH-
ctutyuuu P® sBssieTcsa npeMeToM COBMeCTHOro BeJieHUsI PD U ee cy6'beKTOB, MOCKOJIbKY
JlaHHBIX BONIPOC HEe MOXKET OBITH pellleH 6e3 UX y4acTHs.

CnenyeT oTMeTUTD, YTO nonpaBkU 2020 r. 661K CBSA3aHbI NPEX/Ee BCET0 C U3MEHEHU-
eM ri. 8 KoHctutyuuu P®. [Ipousonio uamMeHeHrWe MyOJIMYHO-IIPABOBOr0 PeryJaMpOBaHUs
MEeCTHOI'0 CaMOYIIpaBJIeHUA U pacllMpeHre roCyapCTBEHHBIX IOJIHOMOYHMHU 110 peryJMpoBa-
HUIO JIeTEeJIbHOCTH OPraHOB MECTHOI'0 CaMOYINpaBJIeHHUS], YTO PacCCMaTPUBAETCA KaK MPOTHU-
BOpedMe ¢ IPUHLUIIAMU CAMOCTOATENLHOCTH M He3aBUCUMOCTH MECTHOT'O CaMOyIpaB/iIeHus>,
Ho ucxons u3 npaBoBou no3uuuu KonctutynuonHoro Cyaa P® npuHUMN eAUHOU CUCTEMBbI
Ny6JMYHOMN BJIACTU «He Hallles1 6yKBaJIbHOTO 3aKpernJsieHus B riaBe 1 Konctutynuu Poccuii-
ckoii Pesepaniu», HO «KUMIJIMIUTHO cJeayeT» U3 npeam6ysibl U cT. 1 Konctutyuuu PO. Ta-
KHUM 00pa3oM, MOHSITHE «eJMHas CUCTeMa MyOJMYHOUN BJIACTU» MPOU3BOJHO OT OCHOBOIOJIA-
rallux NOHATUH «TOCYJapCTBEHHOCTb» U «TOCYAApCTBO», KOTOPble 03HAYAIOT MOJUTUYE-
CKUU o103 (06'beIMHEHME) MHOTOHALIMOHA/IBHOTO POCCUHCKOTO Hapoza®.

1 3akoH P® o nonpaske k Koncrtutyuuu PO ot 14.03.2020 Ne 1-PK3 «O coBeplieHCTBOBAaHUU PErYJIU-
POBaHHS OT/E/JbHBIX BOIPOCOB OPraHM3alMu U GpYHKIMOHUPOBAHUS NMy6IMYHOHN Baactu» // CoGpaHue 3aKo-
HogaTesbcTBa P®. 2020. N2 11. Cr. 1416.

2 TpaHcdopmauusi nyGJHYHO-NPABOBOTO PETYJHMPOBAHUS MECTHOTO CaMOYMNpaBJeHUs] B YCJIOBUSX
KOHCTUTYIIMOHHOM pedopMbl: MoHOTpadus / noj Hayy. pea. B.C. I63eeBa, C.A. ABakbsina — M., 2023. C. 28.

3 3akstouenue KoncrutyuuonHoro Cyaa Poccuiickoit @enepanuu ot 16.03.2020 Ne 1-3 «O cooTBeT-
CTBUHU NoJioxkeHUsIM riaB 1, 2 u 9 KoHctutyuuu Poccuiickoit @efjepaniuu He BCTYNUBIIMX B CHUJIY MOJIOXKEHUHN
3akoHa Poccuiickoit ®epepanuu o nonpaBke k KoHctutynuu Poccuiickoit @efepanuu «O coBeplieHCTBOBAHUU
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[lToMuMO TOro, 4YTO MeCTHOe caMOylpaBJieHHe ObLJIO BKJIOYEHO B €JUHYI0 CUCTEMY
nyo6/JM4HON BiacTu B P® HapaBHe c opraHaMu rocyZjlapCTBeHHOM BJIACTH, U3MeHeHUs 4. 1
cT. 132 Konctutyuuu PO npesycMoTpesiy, 4TO OpraHbl MECTHOTO CaMOyIpaBJIeHUs He yCTa-
HaBJIMBAIOT MECTHbIE HAJIOTU U COOPBI, UTO NPeANHUChIBaJIOCh HOpPMaMHU NpeJblAyliei pefak-
MY, a BBOAAT uX. HecMoTps Ha npousBe/ieHHble U3MeHeHUs, TeKCT Peflepa/lbHOTO 3aKOHA
ot 06.10.2003 Ne 131-®3 «06 061 KX NPUHLMIIAX OPraHU3alud MeCTHOTO caMOyIpaBJeHUs
B Poccuiickont ®enepauun» coxXxpaHWJ NMOJIOXKEeHUS Npeablaylied pepakuuu KoHcTuTynuu
P®. Tak, 4. 1 cT. 14, 4. 1 cT. 15, 4. 1 cT. 16 1 4. 1 cT. 16.2 HacTosIIEr0 3aKOHA K BONpPOCaM
MEeCTHOT0 3Ha4eHHU OTHOCUT UMEHHO «yCTaHOBJIEHHE» MEeCTHBIX HaJIOroB ¥ c60poBL,

Heob6xoaumo oTMeTUTB, 4yTO nonpaBku K KoHctutynuu PO v3meHunu v oTAe/bHbIE
ctaTby raBbl 5 KoHcTutynuu. B yacTHocTH, noHaTHe «4yeH CoBeTta Pepepanuu» O6bLIO 3a-
MeHeHO noHATHeM «ceHaTop Poccuiickon @egepauun» (4. 1 ct. 98 Konctutyuuu P®). Ho B u.
2 ct1. 135 KoHctutyuuu PO cooTBeTCTByOIIME U3MEHEHUS He ObLJIM BHECEHDI, IOCKOJIbKY Ha
OCHOBaHHUHU 4. 1 yKa3aHHOM cTaTbM NoJsioxkeHUs 1, 2 1 9 ryiaB KOHCTUTYLUM He MOTYT ObITh
M3MeHeHbl UHaYe, Kak B nopsigke nepecmorpa Koncrutyuuu PO. Ucxoas us aToro, nosaBis-
I0TCSl TEDMHUHOJIOTHYECKUe TPOTUBOpeuus B TekcTe KoHcTutyuuu PO.

JlymaeTcs, 4TO pa36aslaHCUPOBAaHHOCTb HEKOTOPBIX MO0J10XKeHUK OCHOBHOrO 3aKOHa
BbI3BaHa TeM, YTO KOHCTUTYLJUOHHOE NPaBo, KaK HUKaKasl Apyras 0Tpac/b, IOJUTU3UPOBAHO
U WrpaeT NPOU3BO/IHYIO POJib 10 OTHOLIEHHUIO K TEM 001leCTBEHHbIM OTHOLIEHUSIM, KOTOpbIE
MMEIT MeCTO B ONpeJie/IEHHbIA UCTOPHUYEeCKUU nepuos. [IpoTuBOCTOssHME WCIOJTHUTENBHOU
M 3aKOHOJaTeJIbHOW BJIaCTH B Hadase 1990-X IT. IpuBeJo K HEOOXOAUMOCTU NMPeo0J1eHUs
NOJINTUYECKUX U UJI€0JI0TUUEeCKUX IPOTUBOPEYHU yTeM NPUHATHUSA HOBOM KOHCTUTyLUHU. [lo
MHeHUI0 C.M. lllaxpas u A.A. Kiuaca, npotuBopedrnBocTb KoHctutyuuu PO npeacraBiaseT
co60M OUH U3 «CYLIeCTBEHHbIX (AKTOPOB COXpPAaHEHUS CTAOUJIbHOCTH KOHCTUTYLMOHHOTO
aKTa» U CJe[CTBUE «CTPeMJIeHUSI MaKCUMaJbHO Y4eCTb U COXPaHUTb 6a30Bble LEHHOCTH,
3HaYMMBble [/l pa3/IMYHbIX CJI0EB POCCUIACKOT0 061IeCTBax>.

AHanu3 cofep:KaHuA U BbIBJIEHHbIE IPOTUBOPEYUS MeXAY NMoJ0KeHUAMUA OCHOBHO-
ro 3aKOHa, IPUBOASAIIME K NP06JeMaM NPUMEHEHUSI KOHCTUTYLIMOHHO-IIPAaBOBbIX HOPM, MO-
T'YT ObITh pa3pelleHbl B IPOLlecce UX HOPMAaTUBHOTrO ToJIKOBaHUA KoHCTUTYLIMOHHBIM Cy10M
P®. [lo MHEeHHUI0 HEKOTOPBIX UCCAe/oBaTesel, «ibasd KOHCTUTYLIMOHHAs HOpMa Jo0JiKHA
MHTEPIPETUPOBATLCA TAKUM 00pa3oM, UYTOObI U36eXaTh MPOTUBOPEYUH C IPYTUMU HOpMa-
My KoHcTuTynuu, 6o Bce 3seMeHTbl OCHOBHOIO 3aKOHA HAxXOJATCS BO B3aUMOCBSI3U U B
paMKax eJJMHOM CUCTeMbl BLITNOJHAIOT CBOIO poJib»°. UMeHHo Toraa Tekct Koncrutyuuu PO
He MmojBeprajcsi Obl MHAMBHU/YaJbHbIM HWHTEpHpeTaLUsM, JONYyCKALUUM HNPOTUBOpPEYH-
BOCTb €€ I0JIO’KEHUH.

Henb3si He ynoMsiHyTh M 0 mociefHUX mnonpaBkax K Koncrtutyuuu P®, koTopbiM
npeJlecTBOBaJIO npucoerHeHue K PO HOBbIX cyobekTOB — JloHen kol HapoaHoit Pecny6-
sk, Jlyranckor HapoaHoit Pecniy6sinkuy, 3anopockoil © XepCOHCKOW 06Js1acTel, U CBSI3aH-
HOM C 3TUM NpOoO6JIeMbl PaCOpPOCTPAaHEHUS] POCCUMCKON MPaBOBOM CUCTEMBbI Ha UX TEPPUTO-
puu. [lpexe Bcero, MO)XHO TOBOPUTb O HeONpeJeJIeHHOCTU IOpUANYECKUX TPaHUL] IPUCO-
e/IMHEHHbIX TEPPUTOPUH, U, C/IeJl0BaTebHO, FOCYJapCTBEHHOW IpaHulibl PO 1 TaMmokeHHOU
rpaHunbl EBpa3sniickoro saKOHOMUYECKOTr0 COK03a, YTO NPeNsATCTBYET pealrn3aluy KOHCTUTY-

pEryJIMpoBaHUsl OT/Ie/IbHBIX BOIPOCOB OPraHU3alMU U GYHKIMOHUPOBAHUS NYGJUYHOUN BJIACTUY», 2 TAKKE O CO-
otBeTcTBUU KoHcTuTynuu Pocculickoit @esepaliny nopsi/ika BCTYIJIEHUSI B CUJIY CTaTbU 1 JaHHOTO 3aKOHA B
cBsA3M ¢ 3anpocoM [Ipe3ugenTta Poccuiickoit ®enepanun»// Cobpanue 3akoHogaTeabcTBa PO. 2020. Ne 12.
Cr. 1855.

1 ®epepanbublii 3akoH oT 06.10.2003 Ne 131-®3 «06 06mUX MPUHIMIAX OPTaHU3AIUH MECTHOIO
camoymnpabJyenus B Poccutickont ®enepannu» // Cob6panue 3akoHogatebcTBa PD. 2003. N2 40. Ct. 3822.

2 axpaii C. M., Kinuniac A. A. KoHcTutyunosHoe npaBo Poccuiickoit @efepanuu. — 3-e u3jaHue, Jo1m. -
M.: OJIMA Meaua 'pynm. 2011. C. 736.

3 363eeB b. C. TosnkoBanue Konctutynuu KonctutynuodHusiM CynoM Poccuiickoit @epepanuu: Teope-
THYeCKHe U IpaKTH4YecKue mpob6semMsl // l'ocyaapcTBo ¥ npaBo. 1998. Ne 5. C. 5-12.
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LJUOHHO-IIPAaBOBbIX HOPM U HOPM OTPacCJIeBOr0 3aKOHOJATEeJbCTBA HA TEPPUTOPUMU IPUCO-
eIMHEeHHbIX Cy0beKTOB. Mcxoaa U3 3TOro, MHOrue o61iecTBeHHble OTHOLIEHUS PEeryJIupyloT-
cd MHa4e, yeM 3To npegycMotrpeHo Konctutyuuei PO.

B HacTosee BpeMsa Ha Tepputopuu JHP u JIHP cy6cuanapHo npuMeHs0TCs pecnyo-
JIMKaHCKYe HOPMaTUBHO-IIPaBOBble aKThl, IPUHATHIE MU B NIEpUOJ, He3aBUCUMOCTH. [loJio-
KeHUs ¢esepaJbHbIX KOHCTUTYLLIMOHHBIX 3aKOHOB O NpuHATUU B P® JIHP u JIHP npepy-
CMaTpUBAIOT, YTO HOPMaTUBHbIE NIPAaBOBbIe€ AKThI IPUCOEAUHEHHBIX CYO'bEKTOB, HE MPOTH-
Bopeualive KoHctutyuuu PO, 1elicTBYIOT HA UX TEPPUTOPHUHU 0 OKOHYAHUS NEpPeX0oJHOro
nepuosal. Tak, HOpMbI IpaXkAaHCKOro 3aKoHoaTenbcTBa JHP u JIHP npojosmkaloT npuMe-
HATHCA K peTyJIMPOBAaHUI0 UMYLeCTBEHHbBIX U JIMYHBbIX HEUMYIECTBEHHBIX OTHOLIeHUH. [Ipu
3TOM, Ha OCHOBaHMHU II. «o» CT. 71 KoHcTuTyuuu PP rpaxkaaHckoe 3aKOHOAATELCTBO SABJISA-
eTcd NpeJMeTOM HCKIAKYUTesabHOro BefeHUs PO. [I[pumeHeHrMe HOpM pecmy6J/IMKaHCKOIO
3aKOHO/IaTe/JbCTBA Ha TEPPUTOPUM HOBBIX peclyOJIMK NPUXOAUT B IPOTHBOpEYHe C MpUBe-
JleHHbIM noJsioxkeHHeM KoHcTtuTyuuu P®, HO 00'bsICHSIETCA MepexXoAHbIM NEPHUOJIOM, B Teye-
HHUe KOTOPOTO NPOUCXOAUT UHTerpaLus HOBbIX CYyO'beKTOB B IpaBoBoe noJie P® u B cuctemMy
OpraHoOB rocy/lapCTBEHHOM BaacTu PO.

Pe3ysibTaThl McCle0BaHUA NTO3BOJIAT CAeAaTh BbIBOAbI O TOM, YTO KOHCTUTYLIUOH-
HO-IIpaBOBble HOPMbI HAaxXOJSTCS B HENPEPBbIBHOM Pa3BUTHUHU, UTO OOBSACHAETCH MOJATHYE-
CKMMH, 9JKOHOMHUYECKUMH U UHBIMU HM3MEHEHUSIMH, NMPOUCXOAAIMMHU B obuectBe. Ho He-
CMOTpPS Ha BHeceHHble B TeKCT KoHcTuTyuun PO MHOrouucieHHble NONPaBKH, OCHOBbI KOH-
CTUTYLLMOHHOTO CTPOs, IpaBa U CBOOO/1bl YesIOBeKa U IpakiaHUHA OCTAlTCH HEM3MEHHbBIMHU.
[IpoLiecc KOHCTUTYIIMOHHOTO Pa3BUTHSA MPOUCXOAUT KaK NMyTeM TEeKCTyaJbHbIX U3MEHEHUU
IpY BHeCEHUHU NoNpaBoK B OCHOBHOU 3aKOH, TaK U B pe3y/ibTaTe UHTepNpeTalMOHHON Jef-
TesibHOCTU KC P®, KOTOpBIH, NpUMeHssl paclUMpUTEIbHOE TOJIKOBAaHUE, UCK/II0YAET HecorJia-
COBAHHOCTb OT/e/IbHbIX KOHCTUTYLLMUOHHO-IIPABOBBIX HOPM IIPHU UX 'PAaMMaTU4Ye€CKOM TOJIKO-
BaHMUH.

Ha cerofHsIlIHUN JleHb HepelleHHOW OocCTaeTcsl mpobJieMa ompejiesieHUs1 PaBOBOIO
CcTaTyca HOBBIX CyO'beKTOB P®, UX 1OpUAMYEeCKUX FPAHUL, U PAaCPpOCTPaHEHUSI HA UX TeppH-
TOPHU B CBA3U C MEpPeXoJHbIM IIepUOJOM POCCUMCKOro 3aKOHOJaTeabCcTBa. HacTosamue Bo-
IPOCHI OYAYT ABJAATBHCA IpeAMeTOM U3yYeHUsI HAYKU KOHCTUTYIIMOHHO NIpaBa B 6y AyLieM.

AKTYAJIBHBIE BOITPOChI COBEPIIIEHCTBOBAHHK S IPABOBO¥ OCHOBBI
OPTAHM3ALIMM MECTHOTO CAMOYTIPABJIEHUA
B POCCUWCKOM ®EJIEPALIUU

JI. JI. EpemetikuHa

cmydeum HOpuduveckozo uHcmumyma

Asnmaitickozo 2ocydapcmeeHH020 yHU8epcumema, 2. bapHays
HayuHnwliil pykosodumeans: K.10.H, doyeum O. JI. Kazanyesa

MecTHOe camMoyIlpaBJ/ieHHe — BaXKHEUIINH JJeMOKpPaTUYeCKUA UHCTUTYT, NOABUBLIMH-
csl B pOCCUMCKOM 3aKkoHogaTesnbcTBe B KoHctuTynuu PO 1993 r. 1 no HacTosLiee BpeMs 10O-
CTOSIHHO coBeplleHCcTBYoWMcA. B 2020 rogy B pe3ysibTaTe NIPOBOAUMON KOHCTUTYLIUOHHOU
pedopMBbI MECTHOE caMOyIpaBJieHUE Jie-I0pe ObLJI0 BKIOYEHO B CUCTEMY MyOJUYHOW BJIACTU

1 ®epepanbHbIl KOHCTUTYUUOHHBIM 3akoH oT 04.10.2022 N2 5-®K3 «O npuHaTtuu B Poccuickyio
Qepepanuto JoHenkoir HapoaHo¥ Pecny6ivku M 06pa3oBaHUM B cocTaBe Poccuiickodt @emepanuii HOBOTO
cy6bekTa — JloHenkoi HaponHoit Pecny6uinku» // CobpaHue 3akoHoaTenbcTBa PO. 2022, Ne 41. Ct. 6930;

denepasbHbI KOHCTUTYLUHOHHBIM 3akoH oT 04.10.2022 Ne 6-®K3 «O npunsatuu B Poccuiickyio
®epnepanuto Jlyranckoit Hapospno#t Pecny6snku u o6pa3oBaHuu B cocTaBe Poccuiickoin ®@enepanid HOBOTO
cy6bekTa — Jlyranckoit HapoaHoti Pecriy6nku» // Co6paHue 3akoHozaTebcTBa PD. 2022. Ne 41. Ct. 6931.
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B Ka4eCcTBe HU30BOI'0 YPOBHS, YTO CIOCOGCTBOBAJI0O HOBOMY BUTKY Pa3BUTUSA 3aKOHOATEJb-
CTBa B 00J1aCTU MECTHOTO CaMOylpaBJIeHus.

[IpoekT HOBOro @esepasibHOrO 3aKoHa «0 06UIMX MPUHLMIIAX OPraHU3alMK MECTHOTO
caMOynpaBJIeHUsI B CUCTeMe NMyOJMYHON BJIACTH» HAXOAUTCS Ha paccMoTpeHUHU B ['ocynap-
cTBeHHOH /lymMe P®, moCKOJIbKY IO OLleHKaM 3KCIIEPTOB HYXX/JaeTcs B CYLeCTBEHHOH Jopa-
O0TKe U COLEPXKUT PAJ KapAUHAJIbHBIX Mep B chepe MECTHOTO CaMOYINPaBJIeHUs U €r0 OCHOB.

[loka He NpUHAT pa3paboTaHHBIM NPOEKT 3aKOHA, AEWCTBYeT IpaBOBasi OCHOBA Opra-
HU3al MU MeCTHOI'0 CaMOyIpaBJieHHs, B OCHOBY KOTOPOU MoJioXKeH 6a30Bbli PesiepaibHbIN
3ak0H oT 6 okTsA0ps 2003 r. N2131-®P3 «O 061X NPUHIIMIAX OpraHU3alMd MECTHOTO CaMo-
ynpasJsieHus B Poccuiickoit @enepanuun»l(ganee — ®3 Ne131). 3aKkoHOAATeNbCTBO B chepe
MECTHOTO CaMOyIpaBJeHUA HYXAAeTCd B JaJ/ibHeHIleM COBEepIIeHCTBOBAaHUM BBUAY psAJa
NPUYMH.

B ®3 N2131 oTcyTcTByeT JierajibHOe 3aKpenjeHrue TaKuX MOHSATUN KaK «CUCTeMa» U
«CTPYKTypa OPraHoB MeCTHOTO CaMOyIpaBJI€HUs», YTO BJeYeT HPUAUKO-TMHIBUCTUYECKYIO
Heolpe/ieJIEHHOCTb noJioxkeHUu cT. 34 @3 Ne131, rje 3akpenJieHa CTPYKTypa OpraHoB MecCT-
HOT'0 CaMOyIpaBJieHH!s], HO paKTUYeCKH peyb UJIET O CUCTEME.

Takxe Heonpese/JleHHOCTb BO3HUKAET B IOHMMaHUU TEPMUHOB «OpPraH MeCcTHOrO ca-
MOYIpaBJIEHUSI» U «MYHULMINAJbHbIN opran». CT.2 @3 N 131, coaepkaujast NOHATUHHbBIN
anmnapar, pacKpblBaeT TEPMHUH «OPraHbl MECTHOTO CaMOYyIIpaBJIeHUA», HO He COLEPXUT Tep-
MHUHa «MYHUIMNAJbHBIA opraH». Bmecte ¢ TeM, B Hay4YHOU U y4eOHOM JIMTepaType UCIOJIb-
3YIOTC 006a MOHATHS, IPUYeM KaK CHHOHMMHU4YHble. OgHako aHanu3 HopM ©3 Ne 131 cBuje-
TeJIbCTBYeT O Pa3HOM MPUPO/JIe U CYLHOCTHU ITUX OpraHoB. MyHUI|UNIaJIbHBIM OPTaHOM SIBJIfI-
Jlacb U3bupaTesibHasg KOMMUCCUS MYHULMIAJbHBIX 00pa30BaHUW, KOTOpas He BXOJWJa B
CTPYKTYpPY OPraHoOB MeCTHOT'0 CaMOyIpaBJieHUs], He U30Mpasiacb Ha MyHUIIUMIIAJbHBIX BbI6O-
pax 4 He ¢opMHpoOBa/Iach NpeACTaBUTEJNbHBIM OPTaHOM MYHHUIIMNAJbHOTO 00pa30BaHUs, ee
pellleHUs] MOTJIM ObITh OTMEHEHbI BBILIECTOsALled U36UpaTe/bHOM KOMUCCUEH, TaKXKe JaH-
HbIMA OpraH He NIPUHKWMaJl MYHULUIIAJIbHbIE IPABOBbIE aKThl U He pellasl BONPOCbl MECTHOTO
3HayeHHUs. OTCYyTCTBUEe 3aKOHOJATEJbHO 3aKpelJeHHOr0 TepMHHAa «MYHUIUNAJbHBIA Op-
raH» MPUBOJUT K HEOOOCHOBAHHOMY CMeIleHUIO IBYX OHATHUM.

[IpencraBuTenbHbid opradH no tekcty ®3 Ne131 mo-pasHomy umenyetcs. Ct.34 @3
131 Ha3bIBaeT «IpeJCTaBUTEAbHbIN OPraH MYHUIIMIIAJILHOTO 060pa30BaHUsA», a B CT. 47 3TOTO
’Ke 3aKOHA 3HAYUTCHA «IpeJ/CTaBUTEJbHbIM OpraH MeCTHOTO CaMOYyIpaBJIEeHU», T.e. OTCYT-
CTBYET IOPUAUKO-JIMHIBUCTUYECKAS ONPeeNIeHHOCTb.

[IpeacTaBisieTcs, 4TO MOHATUHHOMY anmnapaTty B cpepe MeCTHOro caMoylnpaBJieHUs
cieAyeT yJessAThb MOBbILIEHHOEe BHUMaHMe, T.K. cpepa crnenuduyeckas, ¥ MHOro npobsem
BO3HHKaeT B cpepe NpaBONpPHMeHEeHU .

CnopHbBIM BONPOCOM /IO CUX NOP SIBJISIETCSl OTHECEHUE IJIaBbl MYHULUNAJbHOI'0 06pa-
30BaHMs K OpraHaM MeCTHOrO caMoylnpaBJyieHus. TeM He MeHee 6oJibliasi 4acTb NpeJCTaBU-
TeJiell HAy4YHOTro CO00IecTBa CYUTAET, YTO JO/KHOCTHOE JIMII0 MECTHOI'O CaMOyIpaBJIeHH ],
MCX0J U3 €ero IOJHOMOYMH, MOXET CYUTATbCA OPraHOM MeCTHOrO CaMOyINpaBJIeHUs
(HampuMep, raaBa MyHULUNAJBHOrO 00pa3oBaHMUsA).? JlaHHAsd MNO3ULUA MNOAKpPENJseTcs
npakTukor Koncrutyuuonnoro Cyzna P®, KoTopblil pelin, YTO NOHATUSA «OpraHbl MECTHOTO
CaMOyIpaBJIeHUSI» U «[0/HKHOCTHbIE JIMI[A MECTHOTO CaMOyIpaBJIeHHsI» He B3aUMOHCKIIIO-
yawuiye, a 3HaYUT IJlaBa MYHHUIIMIIAJIbHOTO 00pa30BaHUsl KaK BbIOOPHOE JOKHOCTHOE JIUL0
MOXKeT ObITh OPTraHOM BJIACTH.3

1 ®epnepanbubiil 3akoH oT 06.10.2003 Ne 131-®3 (c usMm. u gomn.) «06 061UX NPUHIMIIAX OPraHU3aLUH
MecTHOro caMmoynpassieHus B Poccuiickoit ®epepanuu» // CIIC KoHcynbTaHT muIt0C

2 Beigpun U.B. MynununanbeHoe npaBo Poccuu. Mocksa, 2012. C. 136.

3 Onpepenenune KoncrutyuuonHoro Cyna PO ot 26 cenTsiops 1996 r. Ne 92-0 // OdunumanbHbId calT
Kouctutynuonnoro Cyaa P®. URL: http://www.ksrf.ru (gaTa o6pamenus: 05.04.2024).
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O6paiaeT Ha ce6 BHUMaHMe Npo6JieMa onpefeseHrs CTPYKTypbl OpraHOB MeCTHOTO
camoynpabJseHud. CorsiacHo Konctutynuu PO, cTpykTypa onpefensieTcs HaceJleHUeM caMo-
crosiTesbHO. OpHako @3 Ne131 yxke 3akpenus TpU 00f3aTeJIbHBIX OpraHa, KOTOpble, KakK
IpaBUJIO, JOKHBI GOPMUPOBATHCA B KaXJ,0M MYHULIMIIAJIbHOM 00pa30BaHUHU, NHbIE OPTaHbl
MeCTHOI'0 caMOylpaBJieHUs] MOTYT GOPMHUPOBATHCS, HO 3a4aCTYl0 B 3TOM HeT He06X0UMO-
CTH, ¥ IIPABO I'PaXKJaH Ha y4yacTHe B 3TOM NIpoLeilype He peau30BbIBAETCH.

NmeroTca ocobeHHOCTH GOPMHUPOBAHUSA JOKHOCTU TJIaBbl MyHULMIIAJIBHOIO 00Opa-
30BaHUSA, KOTOPbIMA U36UpaeTcs MO0 HaceJleHUeM, MO0 NMpeACTaBUTEJbHbIM OPTraHOM MY-
HULUNAJBbHOTO 0O6pa3oBaHud. Mcxoasa U3 coflep:kaHUs 3aKpelJieHHbIX B 3aKOHOJATebCTBE
MoJiesied, MOKHO HabJ/I01aTh CHUKEHUE HENOoCpeACTBEHHOTO y4acTUsl HaceleHUus B GOpMHU-
pOBaHMU MECTHBIX OPraHOB BJIACTU. Bce 4yale ucnosb3yeTcsa MoAesb, IPU KOTOPOM rJaBa
MYHULUNIAJIBHOTO 06pa3oBaHUs U30MpaeTcs NpeJCTaBUTENbHBIM OPraHOM U3 YKC/a KaHAHU-
JlaTOB, IIpe/iCTaBJeHHbIX KOHKYPCHOM KOMUCCHEH, HO B TO XKe BpeMs JaHHYI0 MO/ieJIb UHTep-
NPeTUPYIOT KaK CaMyl0 CIIOPHYIO, IOCKOJIBKY €e CYTb 3aKJ/II04aeTCs B COTJIaCOBAaHUU Lieslel
peruoHaJbHOU BJIACTH U MECTHOU 3JIMTHL. B TakoM ciy4yae neicTBUSA, NpeJIIpUHAThIE 000U
CTOPOHOM, MOTYT pacleHUBATbhCSA KaK «KOPPYMIUPYIOLUE BbIIIEYIOMSHYTYI0 KOHKYPCHYIO
Mo/Jiesib»1, UTO ABJI€TCS OrPOMHOM MpOO6JIEMOM KaK [/l OPraHOB MECTHOTO caMoyIlpaBJie-
HUS, TaK U [JI1 MyHUUNIAJIBHOT'O 06pa30BaHUs B 11€JIOM.

EfMHCTBEHHOM, MOXKa/IyH, TOJI0XKUTEJIbHON YepTON N30paHHs IJIaBbl MyHUIUNIAJbHO-
ro o6pa3oBaHUs MO KOHKYPCY SIBJISIETCS BO3MOXKHOCTb IOCPEACTBOM KOHKYPCHOTO O0T6G0pa
BbIOpaTh CaMOro KBaJUQUIIMPOBAHHOIO CHELMaJUCTa, NpodeccroHala B chepe MeCTHOrO
caMoylpaBJieHH!s NPU YCJA0BUH, YTO YJI€Hbl KOMUCCUU OECIPUCTPACTHBI IPU BbIOOpE KaHAH-
Jara.’

B nesisix 06HOBJIEHUSI NIPEACTAaBUTENEd MECTHOUM BJIACTU CJeAyeT HA 3aKOHOJATeJb-
HOM YpPOBHE BBECTH OrpPaHUYEHMUS CPOKOB HAXO0XJEHHS B JJODKHOCTU IJIaBbl MyHUIUNAJb-
HOro 06pa3oBaHUsA ABYMS CpokaMmu noapsiji. BHecenue nanHoi HopMbl B @3 Ne 131 Takke
NO03BOJIUT MUHHMMHU3UPOBATh BO3MOXXHOCTb KOHQJIMKTA UHTEPECOB U 00ECHeYruT XOPOLIHM
CTPYKTYp yIpaBJIeHUS].

Eme ofHOU npo6JieMoil sIB/IsieTCS Mpole/lypa OCyllleCTBJAeHUsl OT3bIBa JlenyTaTa Uin
BbIOOPHOTO JIOPKHOCTHOTO JIMI[a MECTHOTO CaMOyIpaBJieHUs. ITO JeMOKpaThiecKas Mpoiie-
Jlypa perjaMeHTUpPYyeTCs, C OJJHOM CTOPOHBI, KaK BO3MO>KHOCTb HaceJIeHUs BJIUATH Ha dop-
MHUPOBaHHE OPraHOB MECTHOTO CaMOyIpaBJieHus, a, C APYTON CTOPOHBI, 3TO BbIpaXKeHHE MY-
HULUNAJIbHO-NIPABOBOM OTBETCTBEHHOCTH JENyTaTOB U BbIOOPHBIX JOPKHOCTHBIX Jinl,. Ha
CEro/HSIIIHMM JleHb B 3aKOHO/JaTe/IbCTBE OTCYTCTBYEeT YeTKHUM OJJHO3HAYHbIH paboTarouiyui
MeXaHMU3M peasiM3aluy NpoLeAyphbl 0T3bIBA, @ YCTaBbl MyHUIMNAJbHbIX 00pa30BaHUM He pe-
rJ1aMeHTUPYIOT IlepeyeHb OCHOBAaHUM A1 0T3bIBa. Kpome Toro, coryiacHo cT. 24 @3 Ne131 3a
OT3bIB JI0JPKHO MPOT0JIOCOBAaTh HE MeHee NMOJIOBUHbI U3bUpaTeJsiel, 3aperuCTpUPOBaHHbIX B
MyHUIUNIAJIbHOM 06pa3oBaHUU (M30MpaTeNbHOM OKpyre). YUUTbIBas, YTO MOCAeJHUE Jlecs-
TUJIETUS SIBKA Ha MECTHBIX BbIOOpaxX HU3Kasi, MPUMeEpPHO cocTaBJjsieT 25-35%, 0T3bIB COCTO-
ATHCA HE MOXET.

Takum 06pa3oM, MOXKHO C/ieIaThb BbIBOJ], YTO POJib HacesJeHUs B GOPMUPOBAHUU Op-
raHOB CHMIKAETCS, IPU 3TOM BO3PACTAOT MOJHOMOYHS JIeNyTaToB N0 GOPMUPOBAHUIO Opra-
HOB MECTHOT'0 CaMOyIpaBJIeHHs], YTO HEFaTUBHO CKa3bIBaeTCS Ha Mpoliecce JeMOKpaTU3aLuU

1 TManoB II.B. KoHKypchl 1o u30paHHIO TIJIaB MECTHOTO CaMOyNpaBJIeHUs: KOPPYHIMOHHAs
cocTaBisiwmas // AKTyalbHble MPo6JeMbl HAYYHOT'0 O0becredeHus1 rocyJapCTBEHHON MOMUTUKU Poccuiickoi
®enepanuu B 06/1acTU NPOTUBOAeHcTBUSA Koppyniuu. 2019. Ne 1. C. 485.

2 Cosory6 B.A. Map wuwiM cUTU-MeHemxep: K HpoGjeMe BbIGOpa OpPraHU3ALUOHHON MOJeIu
MYHUIIMIIJILHOTO yIpaBJieHus. - PocTtoB-Ha-/loHy, 2015. C. 268.
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0011leCTBEHHBIX OTHOIIEHUHU U COLMAJIbHOM aKTUBHOCTH HacCeJIeHUsI U MPOTUBOPEUYUT CMBbIC-
Jy 4. 2 [loctaHoBsieHus1 KonctutynuonHoro Cyaa POL

[IpociexxkuBaeMble TeHJEHLMHU B 3aKOHOZATE/JbCTBE CHWXKAKOT WHTEpec U JoBepue
HaceJleHUs1 K MECTHOMY CaMOyIpaBJIeHHI0, BOCIPOU3BOJAAT U YCYyTyO/IAI0T HU3KUU YPOBEHbD
BOBJIEYEHHOCTHU FPaXK/iaH B MyHULIMIIAJIbHOE yIIpaBJIeHUe.?

B 3To#i cBAAI3M HeMaJIOBaXKHOU NP06J1eMOM AABJISETCA OTCYTCTBUE TECHOTO B3aUMO/Je-
CTBHSl OPraHOB MECTHOTO CaMOYIpaBJeHHUS C XUTEJSIMU MYHULUNAJbHBIX 00pa30BaHUM.
Huskas couuasbHasgd aKTUBHOCTb HaceJeHUS MOPOXJaeT (popMasu3M B OCYLLECTBJIEHUU
IIOJIHOMOYMU OpraHaMM MeCTHOTO CaMOyINpaBJieHHWSl MYHULMIAJbHbIX 00pa3zoBaHuil. Camu
OpraHbl MECTHOTO CaMOylpaBJIeHUs 3a4acTyl0 He MPOABJIAIT MHULMAaTUBY N0 BOBJIEYEHUIO
HaceJIeHHUS K y4aCTHI0 B MECTHOM CaMOyIpaBJIeHHH, B pe3y/ibTaTe MeCTHas BJIacTb OTAAJIA-
eTcs OT HacesieHUs], QOpMHUPYeTCs HeJOBEpPUE K HEU.

OpraHbl MeCTHOI'O CaMOYIIpaBJIeHUSl He BXOJAT B CUCTEMY OPraHOB roCy/apCTBEHHOU
BJIACTH, HO IIPU 3TOM rOCyZlapCTBO BMeEIIUBAeTCHd B OPraHMU3aLlMI0 MECTHOTO caMOyIlpaBJie-
HUS U OCYLLEeCTBJIIeT KOHTPOJIb 32 HUM. MecTHOe caMoynpaBJ/ieHHe CaMOCTOSITEJNbHO B Ipe-
Jles1aX, yCTaHOBJIEHHBIX F'OCYJapCTBOM, HO 3TH IpeJiesibl CTAHOBSTCS BCE YoKe.

3a MeCTHBIM CaMOYyINpaBJIeHUEM YCTaHABJIMBAETCS KOHTPOJIb U HAJI30p CO CTOPOHBI
OpPraHoOB TroCyapCTBEHHOW BJacTH PP u ee cy6beKTOB. BHEIIHHM rocyiapcTBeHHbIH KOH-
TpoJib (HaZ30p) BblpaxkaeTcs B TaKUX GpopMax, Kak NPOKYPOPCKHUH HaZA30p, OTpacaeBOM roc-
yAApPCTBEHHbIM KOHTPOJIb, TOCYAAPCTBEHHbIA KOHTPOJIb 3a OCYIIECTBJIEHUEM OTJEJbHbIX
rocy/apCTBEHHbIX I0JITHOMOYUIM OpraHaMy MeCTHOI'0 caMOyIpaBJieHHs, Cy/leOHbI KOHTPOJIb

CyliecTBYIOT U Apyryue NpuUMepbl KOHTPOJISI OPraHOB MeCTHOTO CaMOyIlpaBJIeHUs CO
CTOPOHBI TOCYyZapCTBEHHOW BJIACTH, HAlpUMep, BO3SMOXXHOCTb BBICUIMM JIO0KHOCTHBIM JIU-
oM cybbekta P® pacnycTuTh npejcTaBUTENbHBIA OpraH MyHULUNAJbHOIO 06pa3oBaHUS.
Opnako, Konctutyuuonnsiii Cys PO He cuuTaeT JaHHYI0 HOPMY HapylleHUMeM NMpPUHIMIA ca-
MOCTOSITEJIbHOCTH OpPraHOB MECTHOTO CaMOylpaBJieHHs, a 3HAYUT, OHA He NMPOTHUBOPEYUT
Konctutynuu PO3.

Takum 06pa3oM, K BbISIBJIEHHBIM B XO/le MCCJIe[JOBaHUs MpobieMaM MOKHO OTHECTH

cJefyouue:
1) HECOBEPIIEHCTBO MOHSATUHWHOIO anlapaTa B 06/1aCTH MECTHOTO CaMOyIIPaBJIeHHUS;
2) CHIDKEHHE POJIH HacesleHHs1 B pOPMUPOBAHUH OPraHOB MECTHOTO CaMOYIIPaBJIeHUS;
3) HU3Kasl COI[Ma/IbHAsA aKTUBHOCTb HACeJIEHUS;
4) HU3KHUH ypOBEHb B3aUMOJ €W CTBUS MEX/ly OpraHaMu MeCTHOT'0 CaMOyIPaBJIEHHUS;
5) OrpaHUYEeHHE CaMOCTOSATEIbHOCTH MECTHOTO CAaMOyTpaBJIeHUs.
K pemeHusiM BbillleyKa3aHHbBIX TPO6JEM MOXKHO OTHECTH:
1) 3aKOHO/IaTe/JbHOE 3aKpelJieHHe MOHSATUH «CUCTeMa OpraHoB MECTHOIO CaMOyIpaB-

JIEHUsI», «CTPYKTypa OpPraHOB MECTHOr0 CaMOYINpaBJIeHUs», «OpPTaHHU3alMOHHbIE OC-
HOBbI MECTHOTO CAMOYIIPaBJIeHUsI», KMyHUIIUTIAJbHbBIHA OpraH»;

2) HOBBbIIIEHWE 3HAYUMOCTH U y4eT MHEHHsl HaceJeHUs Npu pOpMHUPOBAHUU MECTHBIX
OpraHOB BJIACTH;

1 lloctanoBsienue Koncrurynuonnoro Cyaa PO ot 26 anp. 2016 r. Ne 13-I1 «Ilo gesny o mpoBepke KOH-
CTUTYLMOHHOCTU 1. 18 4. 1 cT. 14 u . 14 4. 1 cT. 15 PepepanbHoro 3akoHa «06 06IIMX MPUHLIUNAX OpTaHU3a-
IIMY MEeCTHOTO caMmoymnpaBJyieHus1 B Poccuiickoii Penepanuu» B CBA3M C XKaJ060H aJMUHHUCTPALUU MyHHUIU-
NaJIbHOT0 06pa3oBaHus «HeploHrpuHCKU# palioH» // Co6paHue 3akoHoAaTebcTBa PD. 2016. N2 19. Ct. 2774.

2 Jlokynag o COCTOSIHUM TpakaaHckoro o6miectBa B Poccuiickoin ®epepaumu 3a 2017 rox //
Odunmanbublil calT O61ecTBeHHOU nasnaThl Poccuiickor ®enepanun. URL: https://report2017.oprf.ru/

3 TlocranoBsenue KoHctutyunonHoro Cyga P® ot 16 okTt. 1997 r. Ne 14-I1 «Ilo geny o mpoBepke
KOHCTUTYI[MOHHOCTH II. 3 cT. 49 PefepanbHOro 3akoHa oT 28 aBr. 1995 r. «06 06UUX MPUHLIUIAX OPraHU3aLuy
MeCTHOro camoymnpassieHusi B Poccuiickoit ®enepauuu» // CobpaHue 3akoHoAaTesbcTBa PD. 1997. Ne 42,
Cr. 4902.

61



3) poBeJieHHe NMepUOJUIECKUX UCCIeJOBAaHUH, HallpaBJeHHbIX Ha YCTAaHOBJIEHHE COLLU-
aJbHOT0 CaMOYyBCTBHUS KUTeJel, BbISIBJIEHUU UX MOXKEeJAaHUH, BOJIHEHUH U COLUab-
HBIX [Ip06JIEeM;

4) BHeJpeHre 3QpPeKTUBHbIX POPM B3aUMOJENCTBHUS OPraHOB MECTHOTO CaMOyIpaBJie-
HUS C HaceJIeHUeM, CO3/JaHe MeXaHU3MOB 06paTHOM CBA3Y;

5) BBeJIeHHE B MPAKTUKY aKTHUBHOT'O BOBJIEYEHHUS KUTeJeld MyHULIMIIAJbHbIX 06pa30Ba-
HUH B pellleHre BOIPOCOB MECTHOI'0 3HAUYEHUS;

6) NOBBILIIEHWE OTKPBITOCTH M MPO3PAYHOCTH JeSITeJIbHOCTU OPraHOB MECTHOTO CaMo-

yIpaBJieHHs], YPOBHS KBaJUPUKALUU CYKAIIUX.

TakuM 06pa3oM, YTOObl PELIUTh BbIsIBJIEHHbIE NMPOGJEeMbl, HEOOXOAUMBI KeJlaHUE U
3aMHTEPECOBAHHOCTh PAaOOTHHUKOB OPraHOB MECTHOTO caMoympaBJieHUsl. Takke pelieHUe
npo6JsieM TpebyeT BHECEHUS] U3MEHEHHUM U lonoJIHeHUH Kak B @3 N2 131, Tak U B HOpMaTH B-
Hbl€ MPaBOBbIE AKThl MyHUI[UNIAJIbHBIX 00PAa30BaHUH.

Peanusanus mnpeasioKeHHbIX Mep MOMOXET HW3MEHUTb CJIOXKHUBIIYIOCA CUTyallMI0 B
MYHHULMNAJbHBIX 06pa30BaHUSAX 10 Bcel Poccru, NOBBICUThL YPOBEHb B3aUMOAENUCTBUST MEX-
Jly OpraHaMy MeCTHOTO CaMOYIpaBJIeHUs], a TAKXKe IPUBJIeYb HAaceJIeHUE K pellleHUI0 BOIPOo-
COB MECTHOTO 3HAY€eHHUs.

KOHCTUTYIIMOHHBIE (YCTABHBIE) COBEThI CYBBEKTOB POCCUMCKOM
OEJEPALIMN KAK IIEPCIIEKTUBHAA BO3SMOAKHOCTDb PA3BUTHUA
KOHCTUTYIUUOHHOU OCTULINHA

M. C. >KasopoHkosa,

cmydenm Opuduyecko2o uHcmumyma

Kemeposckozo 2ocydapcmeenHnozo yHusepcumema, 2. Kemeposo.
HayuHwlil pykogodumensw: K.¢p.H., doyenm E. O. ['aspu.108.

Kak u3BecTHO, /11 0Te4YeCTBEHHOW NIPaBOBOM CUCTEMBI XapaKTEpPHO OCYILeCTBJIeHUe
NpaBOCYyAvs OCPEACTBOM AT BUJLOB CYAONPOU3BOACTBA, YKa3aHHBIX B YaCTU 2 cTaThbu 118
Konctutynuu PO. [I[puMeyaTenbHO, YTO B IEPBYIO0 O4Yepe/ib YIOMUHAETCS UMEHHO KOHCTH-
TYLJMOHHOE CYy0NPOU3BOACTBO. CYMTaeM 3TO 3aKOHOMEPHBIM BbIpa>K€HUEM JIOTUKH 3aKOHO-
JlaTeJis, IOCKOJIbKY 3aKpenJieHHble B OCHOBHOM 3aKOHe 3JIEMEHTHI I'OCYAapCTBEHHOIO CTPOS,
6a30Bble NpaBa, NIPUHIMIBI U LEeHHOCTH MpeJIOoJaraloTcsi UM B KayeCTBe MPUOPUTETHBIX.
OfHAaKO COOTHeCeHHWEe 3THUX 3JIEMEHTOB B paMKax €JMHOM CHUCTeMbl T'OCYJAapCTBEHHOIO
yIpaBJieHUs OCTaeTcs Npob1eMou U Mo cel AeHb. 3aZlauyell JaHHOTO UCC/leJOBaHHS BalseTCs
omnpejiejieHe BO3MOXXHOCTeH U MepCcrneKTUB 00pa3oBaHUSl KOHCTUTYLMOHHBIX (YCTaBHBIX)
CoBeTOB cy0'beKTOB Poccuiickoit @esepaliiu B pa3BUTUH KOHCTUTYLIMOHHOM IOCTULHMU.

PaccmoTpeHue Bompoca COBpPEMEHHOTO COCTOSSHUS KOHCTUTYLLMOHHOM HOCTULUH B
CTpaHe COXpaHseT CBOK aKTyaJIbHOCTh B CBSI3M C BO3MOXKHOCTbIO YYpPEXK/IEHHSI OPTaHOB KOH-
CTUTYIJMOHHOT'O KOHTpPOJII Ha peruoHajJbHOM ypoBHe. [IpesamnosiaraeM, 4YTO 3TO MO3BOJIUT
YKpPeNnuThb cucteMy dpefiepasbHOM KOHCTUTYIIMOHHOM IOCTULIMY, a TaKKe cGOpMUPOBAThH J,0-
NOJIHUTEJIbHBIN YPOBEHb KOHCTUTYLIMOHHOU IOCTULUU B pernoHax. CBA3aHO 3TO MpeJnoJio-
»KeHUe C TeM, UTO rapaHTUPOBaHHOE COOJII0/IeHMe KOHCTUTYIIMOHHbBIX MPaB U CBOOOJ, a TaK-
»Ke UX 3alllMTa B C/Iydyae HapylUleHHs CYUTAIOTCA 00513aTe/IbHbIM YCI0BUEM ,eMOKPaTHUYECKO-
ro CyBEpEHHOr0 rocyAapcTBa. llesb coxpaHeHUsI 3TUX KJIKYeBbIX YePT rOCyAapCTBa CAYXKUT
OPHUEHTHUPOM [P peasrM3aliii KaK BHeIlIHel, TaK U BHYTPEHHEW MOJIMTUKU Halled CTpaHbl U
6e3yCJIOBHO BJIMSET Ha MOJJiep>kaHue CyBepeHUTeTa Poccuu Kak ydaCTHUKA MeXJyHapo[-
HbIX OTHOUIEHUM Y KaK TrOCyAapCTBa, IPakJaHe KOTOPOro BUJAT €ro B KadyecTBe CBOEro
IJIaBHOTO NpeJICTaBUTeEJIS U 3alllUTHUKA UX UHTEPECOB.
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[Ipexxsie Bcero He06X0JUMO JaTh COOTBETCTBYIOIME ONpeAeeHUsI TAKUM MOHATHSAM,
KaK «KOHCTUTYLIMOHHOE CyZ0NPOXU3BOACTBO» U «KKOHCTUTYLIMOHHAs OCTULUA». CJIOBO HOCTHU-
LU IPOUCXOJUT OT JIaT. «justitia», IKBUBaJIleHTaMU KOTOPOT'0 B PYCCKOM fI3bIK€e BBICTYNAIOT
C/I0Ba «CIPaBeJJUBOCTbY», IIPABOCY/Hex»’, UTO TMO3BOJSAET YBU/ETh CXOJCTBO CONMOCTABJse-
MbIX MOHATUH. [IOHATHE «CYyAONPOXU3BO/ICTBO» YACTO MOHMMAETCS KaK «OCYLecTBJisieMasl B
Cy/leOHOM TMopsiiKe JesiTeJIbHOCTb 10 PAaCCMOTPEHUI0 KOHKPETHOW KU3HEHHON CHUTYyalUU U
NPUHSTHUIO 3aKOHHOTO U 000CHOBAHHOTO MPOIeCCYa/IbHOTO pellleHUs B LieJisiX obecrneyeHus
Y 3alMThI IPaB U 3aKOHHBIX HHTEPeCOB JIMYHOCTU»Z. OIHAKO Ha CeroJHAIIHUNA JleHb OTCYT-
CTBYET JieraJjbHOe onpefesieHue MOHATUH CyJONPOU3BO/CTBA U IOCTUIMH, XOTSI B 3aKOHO/1a-
TeJIbCTBE OHM YaCTO MCHOJIb3ylTCcA. OTAesbHbIEe BUbI CYAONPOU3BOJACTBA BCe K€ UMEKT
npaBoBoOe 3aKpemnJseHue. Hanpumep, noHATHE af]MUHUCTPATUBHOTO CYJONPOU3BO/CTBA BbI-
BOAUTCA U3 comepxkaHud 4. 1, ct. 1 KAC P®3, Uto kacaeTcst IOCTHIIMH, TO 3TO NIOHSITHE, XOTS U
MCI0JIb3yeTCs 3aKOHO4aTeJeM, HO JIMIIEHO OJJHO3HAYHOTO CMbICJIAa M YETKOIO ONIpe/ieJIeHUs.

TeM He MeHee, caMO HaJIMUHE 3THUX NOHATHH B 3aKOHO/JaTe/IbCTBE O3BOJISAET Cllelya-
JuctaMm GopMyJUPOBaTh UX JOKTPUHAJIbHbIE ONpeAeeHHUs] U OCYIEeCTBJAATb UX COOTHeCe-
Hue. Tak, B.. YepBOHIOK N0/, KOHCTUTYLIUOHHBIM CY/IONIPOU3BOJCTBOM NOHUMAaeT «popMy
fesaTtesibHOCTU KoHcTUTynMoHHoro Cyza, MMelolyl0 CBOMM Ha3HAaYeHHWEM OXPaHy U 3alUTY
NpaB, MHTEPECOB, HAPYIIEHHbIX HEKOHCTUTYIIUOHHbIMU JIEUCTBUSMH, PEIIEHUSIMU MyOJIHY-
HBIX BjacTei»*. OH ke YKa3bIBAET, YTO MOHATHE KOHCTUTYLMOHHOW KOCTULIMU SABJSETCH OJ-
HONOPSAJAKOBBIM C MOHATHEM KOHCTHUTYLLIMOHHOIO MpPaBOCY[Hs, 4YaCTbl0 KOTOpPOro, MO ero
MHEHHUIO, SBJISIETCA KOHCTUTYLMOHHOE CyJOoNpou3BOACTBO. OHO, 10 MHEHHUIO aBTOpPa, OCy-
LIIeCTBJIAETCH «Cy/leOHbIM (KBa3UCy/,e6HbIM) OpPraHOM KOHCTUTYIMOHHOIO KOHTPOJA»®. ITa
NO3UILMs I03BOJISIET YBU/IETh B IOCTUIMH HE TOJIbKO MPABOBOM MpoliecCyaJbHbIN aCleKT, HO
Y OpraHU3aLlMOHHBIM, KOTOPBIM B Hallled CTpaHe Ype3BbIYalHO IIMPOK U OXBAThIBAET Jef-
TeJIbHOCTb, OTHOCALIYIOCH K TPABOCYAMIO BeCcbMa orocpejoBaHHO®.

BoiziesiieMasi B 3aKOHO/IATe/bCTBE (M10/I3aKOHHOM HOPMOTBOpYecTBe) «cdepa HCTH-
UH» OTHOCUTCA K JeATeJIbHOCTU MuHIocTa PO ¥ /MilIb YaCTUYHO CBfI3aHA C OCYLeCTBJIEHU-
eM MpaBocy/usi. B ero komneTeHLMI0 B COOTBETCTBUM C YKa3oM [Ipesusenta PP «Bomnpocsl
MuHucTepcTBa tocTuluu Poccuiickoit ®egepauun», B 4YaCTHOCTH, BXOJUT obGeclieyeHHUe
YCTaHOBJIEHHOTO MOps/iKa AesaTeJbHOCTU CYyJ 0B, UCIOJHEHUS Cy[leOHBIX aKTOB, apOUTpax
(TpeTelickoe pa36upaTeNbCTBO)’, UTO He CBA3aHO HANpPAMYIO C OCyLleCTBJEHHEM IpaBoCy-
JlUs U peasiu3yeTcs NOABEOMCTBEHHBIMU CTPYKTypaMu. OcTa/ibHbIe MOJIHOMOYUS MUHIOCTA
P® He uMelOT OTHOLIEHUS K OCYLeCTBJIEHUIO TpaBocyAusi. Mcnosib30BaHUe MOHATHUS «HOCTH-
[[US1» TPUMEHUTEJBHO K MPOKYPOPCKUM PAabOTHHUKAM (COBETHUK IOCTUIMM ), UJIU B BUJE CJIO-
BOCOYETAHUSl «IOBEHA/IbHASA OCTULMS» ellle 6OoJiblile pacliMpsieT KPYr 3HaYeHUH [JAAaHHOTO

1 Koposiea 0.A. Bompocbl MHCTUTYTa IOCTULMM KaK 00'beKTa TOCyJapCTBEHHOIrO ymnpaBJjeHus //
Mosopoit yuénbiid. 2022. Ne 51. C. 503,

TuxomupoBa JI.B., TuxomupoB M.I0. KOpuauveckas sHuukiaonegus. - M.. KOpundopmueHTp, 1997,
C.504.

2 Kytbko B.B., Koconaroa H.A., lomkenko H.U. O6uieTeopeTHyecKye aceKThbl COOTHOLIEHHS IOHATHH
«IOpUANYECKUH TpPOLiecC», «IpaBoBas mpoueaypa», «cyzonpousBofctBo» // NOMOTHETIKA: ®unocodus.
Conuouorus. [Ipaso. 2022. T. 47. Ne 4. C. 783-784.

3 Kozlekc afMUHUCTPATUBHOIO cyAonpousBo/cTBa Poccuiickoit @enepaunu ot 08.03.2015 Ne 21-®3 //
Co6paHue 3akoHoAaTeabcTBa PO. 09.03.2015. Ne 10. cT. 1391.

4 YepBoniok B. U. KOHCTHUTYLHOHHOe CYyJONPOU3BOJACTBO KaK KOHCTHUTYLMOHHO-IpoLieccyalbHast
dopma ocymecTBIeHHs1 CyAeOHOM BJIACTH: NpaBoBasi INPUPOJA, THUTYJbHblE ocobeHHOCTH // BecTHUK
MockoBckoro yHuBepcuTeTa MB/| Poccun. 2023. Ne 1. C. 257.

5 Tam xe. C. 256.

6 BecesnoBckux K.A.,, YTopos O.P. Opransl octuiuu B Poccuiickoit ®@efepaliuy: UCTOPUS CO3JaHUS,
cUCTeMa U OCHOBHbIE HampaBjeHUs JedATeqbHOCTH // [lpaBomopsifiok: ucCTOpuUs, Teopus, HmpakTuka. 2018.
Ne 2(17). C. 54-62.

7 Yka3 [IpesugenTta P® ot 13.01.2023 Ne 10 «Bonpocsl MunucTepcTBa roctunuu Poccuiickoit Pefepa-
nuu» // CobpaHue 3akoHoaaTesbcTBa PO. 2023. Ne 3. Ct. 553
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TepMMHA yKe He B 3HaYeHUU NPaBOCYy/Ms, a B 3HaUeHUH KOHTPOJIA U HaZ30pa. B aToM cMbIc-
Jle yMeCTHO MCIO0JIb30BaTh U NMOHATHE KOHCTUTYLIMOHHOM IOCTHULIUY, UMes B BUY QYHKIHMIO
cyle6HOro KoHTpoJ1s. Takoii MoAX0/ BIIOJHE XapaKTepeH /I COBpeMeHHbIX UCC/Ie[0BaHHM .

KoHcTUTYyIMOHHAdA I0CTULMA B Halllel CTpaHe Ha CerofHsALIHUM JileHb Npe/CcTaBJeHa
uckaoynTenbHo KoHcTUTynmoHHbIM CyzioM PO. OH obsasaeT psaoM OTIMYUTENbHBIX YePT,
KOTOpbIe BBIJEJAT €ro cpejyd MPOYUX OpPraHoB rOCyJapcTBa, 06JafanlUX GYHKLUAMU
KOHTpOJIA. Bo-nepBbIX, NpaBONpUMeHUTE/IbHAsA JeATeJbHOCTb, OCYyLeCcTBAsAeMas WMEHHO
KoHcTuTynuonHueiM CyzoM, HanpaBJieHa Ha paspelleHHre PaBOBbIX CIIOPOB O COOTBETCTBUHU
HOPMAaTHUBHBIX N10JIOXKEHUH OTe4eCTBEHHOr0 3aKOHOJATe/bCTBA NpeAnucaHuaAM OCHOBHOIO
3aKOHa. JTa JeATeJIbHOCTb CII0COOCTBYEeT MOBbILIEHHUIO KaYeCTBa HOPMOTBOPYECTBA, TOJIKO-
BaHMSA 3aKOHA U Jaxke yCTpaHeHUs NpobesioB B 3aKoHoAaTesbCcTBe. Pemennsa Koncrurynu-
oHHoro Cyzia MMeloT NpeleleHTHBIA XapaKTep U CTAaHOBATCA OPUEHTUPOM JJIA CYZL0B.

Bo-BTOphiX, KoHcTtuTynuonnbeii Cyn HaZile/l€éH MpaBOM NpoOBeJeHUs abCTPaKTHOTO
KOHTPOJII KOHCTUTYLLMOHHOCTU HOPMAaTHUBHBIX aKTOB U B CJly4ae BBbISBJIEHUS CEpPbE3HBIX
HEeCOOTBETCTBUM, NPOTUBOPEUYUM NPUHMMaeT Mepbl K HeJONYyLeHHUI0 IPUMEeHEeHUs TaKoro
aKTa, IPU3HAET ero HeJleMCTBUTEJbHBIM. BO3MOXHa U cUTyanusd, KOrja npoJejaHHas 3aKo-
HoJaTeJsieM paboTa He IO BeEpPraeTcs HACTOJIbKO KPUTUYECKOU OLleHKe: IPOBepeHHbIN Ha COo-
oTBeTcTBMe KOHCTUTYyL MU aKT MOXeT OBbITb NIPU3HaH HelnpoTuBopedaliuM OCHOBHOMY 3a-
KOHY, NIPU yCJIOBUM COOGJIIOJEHUS OINpeseéHHOW JIOTUKU NMOHUMAaHUS M3JI0)KEHHBIX B HEM
HOpM, pa3bscHaeMod KoHcTutynunoHHbIM CyzoM. TeM caMbIM NPOMCXOJUT HaJIOXKEHUE Ha
3aKOHO/iaTessl OOS3aHHOCTU B IMOCJAEAYIOLEM NPUAEPKUBATHCS KOHKPETHOM MO3UILUY,
onpegenéHHou B [loctanoBiennu Koncrurynuonsoro Cyza.

B-TpeTbux, cratyc KoHcTuTynmonnoro Cyza nposiB/seT CBO YHUKAJbHOCTb B cdepe
obecrnieyeHUs1 peasbHOro 3P(PEeKTUBHOTO JeUCTBUS KOHCTUTYLMOHA/IM3Ma: rapaHTHs, CO-
O/110/jeHye U 3aluTa NpeycMOTpeHHbIX KOHCTUTY1Mel 3aKOHHBIX MHTEPECOB, IpaB, CBOO0/
BO3MO>KHa JIMIIb IOCPEACTBOM NPUJAHUA €€ MOJIOKEHHUAM NIPUKJIAJHOTO 3Ha4eHus. ITO J0-
CTUraeTcsl nyTeM UHGOPMHUPOBAHUSA IpakJiaH aKTOM, BbIHECeHHbIM KOHCTUTYLHMOHHBIM Cy-
JIOM B OTBET Ha UX obOpallleHHe, 0 BEpHOM, C TOYKHU 3peHHUS KOHCTUTYLLMOHHOTO [IPaBOCY AU,
NOHWMAaHUHU TeX UJIM UHBIX HOPM, a TaKXKe 06 OTMeHe NPaBOBOr0 aKTa KaK HEKOHCTUTYLUOH-
HOTr'0 JINOO MPUOCTaHOBJeHUA ero AerlcTBUA. KoncTuTynmonnsii Cy npusBaH GOpMUPOBATH
NPAKTHUKY, [T03BOJIAIOIIYI0 YYaCTHUKAM NPaBOOTHOLIEHUM NMPUMEHATH ee B LieJIAX 3alUThl
CBOMX MpaB. ITY PYHKIMIO OH OCYyILEeCTBJ/SET NOCPEACTBOM pa3bsiCHEHUsS] HOPMAaTUBHOTO CO-
Jlep>KaHHUS KOHCTUTYLIMOHHBIX IPUHIMIIOB, LieJiel, IeHHOCTeH, I0pUANYEeCKUX IpoLueayp A
UX IpeTBOpeHUs B xKHU3Hb. [loHnMaHue cMmbicia KoHcTUTYyn MK, KoTopoe ykasbeiBaeT KoHCTH-
TYLHOHHBbIN Cy/i B BBIHOCUMBIX UM aKTax, IBJseTCA 0611e0053aTe/IbHbIM, 006eCneyrBaIiuM
CTabUJIBHOCTb caMoi KOHCTUTYLIMM, 3HaYeHHe KOTOPOU COCTOUT B TOM YHCJIE U B CIIOCOOHO-
CTU JlaBaTb aJleKBaTHble OTBETbl HAa BO3HHUKAIOLIME MO Mepe OOIIeCTBEHHOIO0 pPa3BUTHUSA
IpaKTHU4YeCKHe BONPOCHI.

B-4yeTBepThIX, CBOEOO6pa3re rocylapCTBEHHO-NPABOBOr0 cTaTyca KOHCTUTYIIMOHHOTO
CyJlia 3akJiro4aeTcsl TAaKKe B TOM, YTO B CUJIy CBOEro MoJIOKeHHUs, QYHKLUK U KOMIETeHIIMU
OH OKa3bIBaeT CYLleCTBEHHOE BJIMSHHE Ha MOJUTUYECKYI0 CUTyalMi0 coBpeMeHHOU Poccum.
B sToM kauectBe KoHcTuTynMoHHbId CyJi OTCTaMBaeT KOHCTUTYLMOHHYI0 cCaMOUJeHTUU-
Kal|MI0 Halllero rocyZapcTBa, yTBepxaas npuoputeT KOHCTUTYLMM B KauyecTBe IJIaBHOT'O UC-
TOYHHMKA PAaBOBOI'0 PeryJMpOBaHMsl, yCTaHAB/IMBAs eé BepXOBEHCTBO B TOM YMCJE U IO OT-
HOLIEHHWIO K MeXAYHapOoJHOU IopucAuKLUM. B aToM kayecTtBe KoncTuTynmonHnein Cyz aBiid-
eTCH CaMOCTOATEJbHbIM, BBICIIMM OPTaHOM KOHCTHUTYLLMOHHOTO KOHTpOJA. [l cpaBHEHUS

1 TackaeB H.H., Oneitnuk A./l. KoHcTUTyIIMOHHAsA ocTulusA B Poccuu: uctopuss U COBpeMeHHOCTh //
Baikal Research Journal. 2019. T. 10. Ne 1,;

KypsitTHukoB B.B. KoHcTUTyuMOHHas (ycTaBHAsi) IOCTULMA: OHATHE U CYIIHOCTh // BecTHuk HxHO-
Ypanbckoro rocygapcTBeHHoro yHuBepcuteTa. Cepus: [IpaBo. 2016. T. 16. N2 4. C. 101-108.
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oTMeTuM, 4yTo, HanpuMep, B CIIA HeT nofo6HOro aseMeHTa. TaM yka3aHHbIe BONPOCHI pe-
AT Cy/bl 001LEeN PUCAUKLIUU U BepxoBHbIN Cy[, CIIAL

Jlo HejaBHero BpeMeHU CMCTeMa KOHCTUTYLIMOHHOW I0CTHULIMU MMeJla [ BYXyYpOBHEBOe
cTpoeHue B june camoro KoncrurynuonHoro Cyza v KOHCTUTYLIMOHHBIX (yCTaBHBIX) Cy/0B
cyobekToB. OfiHako npuHATHe B 2020 r. PesepaibHOr0 KOHCTUTYLUOHHOTO 3akoHa N2 7 «O
BHECEHUH U3MEHEHUU B OTJeJsibHble defiepasibHble KOHCTUTYIMOHHbIE 3aKOHbI» U3MEHUJIO
CUCTEMY KOHCTUTYLLIMOHHOW I0CTUL M. CorJlacHO 4. 3 CT. 5 yKa3aHHOr0 3aKOHa, 10 1 aHBaps
2023 roja BCce KOHCTUTYLIMOHHBIE Cy/ibl Cy6beKTOB P® moasesxanu ynpasaHenuo?. [lo MHe-
Huto M.IO. BypaykoBa u A./l. MakapeHKo, Takoe pellieHHe OblJI0 MPUHATO M0 TPeM NPUYUHAM.
Bo-nepBbIX, BcaeAacTBUe NpUHATHSA nonpaBok B KoHctutynuio P® B 2020 r. npoucxoaut
pacnpoctpaHeHue noacyaHocTH KoHctutynuonHoro Cy/ia Ha 3aKOHO/laTe/IbHbIE aKThl Cy0'b-
ekToB P® (mo3unus I1.B. KpameHnHHUKOBa). Bo-BTOpbBIX, HEONIPAaBJaHHOCTb O10/1>KETHBIX 3a-
TpaT Npu Heb6osbIIOM 06beMe paboThl (mo3unus C.A. ABakbsiHa). B-TpeThux, Hainuue Us-
JIMIIHETO JOIOJIHUTEJNbHOTO KOHTPOJIA 3a [eATeJbHOCTbIO FOCYyAapCTBEHHbBIX OPraHOB peru-
oHOB (mo3unusa ¢efepalbHbIX U PerMoHaJbHBLIX OPraHOB rocyjapcTBeHHOM BaacTu)d. Bee
TPU NPUYMHBI 10 CYyTU BbI3BaHbl yOeXK/JEHUEM, YTO PErMOHAIbHbIN YPOBEHb KOHCTUTYIMOH-
HOI'O CyZleOHOr0 KOHTPOJIS SIBJSIeTCS U3JULUIHUM B CUCTeEMe KOHCTUTYLIMOHHOM I0CTULMU. B
Ucc/ieJOBaHUAX, NMpeJUIeCTBYIOIIUX YNpPa3JHEHUI0 KOHCTUTYLUMOHHBIX (YCTaBHBIX) CyZOB,
0603HavaeTcsl HeMaJio pobJieM B OpraHM3alyu UX paboThbl, HO OTMeYaeTcsl UX 3HAYUMOCTh
Kak gaKTopa, COCOOCTBYIOLETO OBBILIEHHIO YPOBHS [J0BepHUs 0011eCcTBa K BJIACTH, COOJIIO-
JIeHUI0 TapaHTUIl 3aKOHHOCTH, YKpemieHHuo ¢pesepanusma’. Mcxosa u3 3TOro, BO3HUKAET
npeAnoJio’)KeHWe 0 TOM, UTO HaJMihe PerMOHa/IbHOTO YPOBHSI KOHCTUTYLLMUOHHOW HOCTULUHU
SIBJISIETCS 1|eJ1eCO00pa3HbIM, UTO MOPOXJAaeT MpoOeMy BOCCTAaHOBJIEHUS YNpa3JHEHHBIX
CTPYKTYp, UCII0JIb30BAHUS OCTABLINXCA UJIW CO3JaHUS HOBBIX.

AHa/M3upys TaKyr BO3MOXHOCTb, B. B. 'omysisk u E. B. [lopTHOBa 0TMe4arT, 4TO Ha
3Ty POJIb IPETEHYIOT KOHCTUTYLIMOHHbIE (YCTaBHbIE) COBETHI, CO3/JaBaeMble IPU 3aKOHO/,a-
TesIbHBIX (IpeJCcTaBUTeNbHbIX) opraHax cy6bekToB P®°. Ha cerofHAlHUI JeHb OHU yXke
NpeAyCMOTPEHbl B CUCTeMe TOCYJapCTBEHHOIO YyIpaBJeHHUS HEKOTOPbIX CyObeKTOB PO
(Pecniy6sinka Caxa (AkyTtus), Pecny6sinka BamkopToctaH, Pecny6sinka Anpires, Pecny6sinka
TarapcTan)®. OjHaKo, KaK OTMeYalT aBTOPbI, OHU He SABJAITCA CyJe6HbIMM OpraHaMu, He
OCYILECTBJIAOT CyAe6HOM BIaCTH, He UMEIOT YeTKOM IpaBoBOM NpUPOALl’. B KOHEeYHOM cueTe
HccieloBaTeNU NMPUXOAAT K BIBOAY, YTO «0O0pa3oBaHHWe KOHCTUTYILMOHHBIX (YCTaBHBIX) CO-
BETOB 110 CBOEM CyTH CTaJl0 MATKMM BapUaHTOM OTKa3a OT KOHCTUTYLLMOHHOMW IOCTULUHU B
cyobekTax P®», 4YTO OHU «He MOTYT BJMATH Ha NMPOLLECCH], CBSI3aHHbIE C NIPAaBOBOUN OXpaHOMU
KOHCTUTYIIMN U yCTaBOB cy0'beKTOB PP 1 obecrieyeHreM HX BbICLIEH HOPUAAYECKON CUJIbI B
CUCTEME 3aKOHO/IaTeJIbCTBa Cy0'beKTOB P B TOM Mepe, Kak 3TO AeJsiald KOHCTUTYLIUOHHBIE U

1 TanganoeB P.B.,, BopucoB .M. UHCTUTYT KOHCTUTYLLUOHHOrO KOHTpoJiA BepxoBHoro Cyza CIIA B
HCcTOopUYecKoM pa3BUTHH // BecTHUk MockoBckoro yuuBepcuteta MB/] Poccuu. 2019. Ne 2. C. 63.

2 ®enepasbHbId KOHCTUTYLUUOHHBIMA 3aKkoH OoT 08.12.2020 Ne 7-®K3 «0 BHeceHUM U3MEHEHUH B OT-
JlesibHble deJiepasbHble KOHCTUTYLMOHHBIEe 3aKoHbI» // Cobpanue 3akoHogaresabcTBa PP, 2020. Ne 50 (u. I).
Cr. 8029.

3 Bypaykos M. 10., MakapeHnko A. [l. IMKBUAALUSA KOHCTUTYLUOHHBIX (YCTABHBIX) CYZ0B CyO'beKTOB P®:
npo6JieMbl U IEPCIEKTUBBI// YpalbCKUH XypHaJ NpaBoOBbIX UccaenoBaHui. 2021. N2 4. C. 16-17.

4 TletpoB A.A. KOHCTUTYUMOHHBIH (ycTaBHBbINA) CyAeOHBIM KOHTpOJb B cyb6bekTax Poccuiickoit
®epnepanuu: pesepsbl pocta // Opuaudeckas Hayka U NMpakTUKa: BectHuk Hukeropozckoi akagemuu MB/J]
Poccuu. 2018. N2 4(44). C. 62-66.; AuncumoBa E.A. PervoHasbHasi KOHCTUTYIIMOHHAs 1OCTUIUA B Poccun: Mud
Wiy peasbHOCTh // 0puanyeckas Hayka. 2019. Ne 10. C. 10-13.

5 T'omysisk B. B., [lopTHoBa E. B. KoHcTUTyMOHHAA I0CTULHSA B Cy6beKTax Poccuiickoit Penepanuu:
4YTO B3aMeH? // JJIeKTPOHHbIN Hay4uHbIH )XypHast: Hayka. O6mectBo. FocygapctBo. 2023 T. 11, Ne 2 C. 40-52.

6 KypsataukoB B.B. KoHcTuTynuoHHbiit coBeT Pecny6svku TaTtapctaH: nepBbiid B3rasan // IlpaBo u
rocyZiapCcTBO: Teopus U npakTuka. 2023. Ne 7(223). C. 186-188.

7 F'omynsik B. B, [TopTHoBa E. B. Ykas. cou. C. 45-46.
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ycTaBHbIe CybI»L. Jleslo B TOM, YTO HY yIpa3/HeHHble KOHCTUTYIIMOHHbIE (yCTaBHbIE) Cy/ibl,
HY HbIHelIHHWe KOHCTUTYLHUOHHBbIe (YCTaBHbIE) COBETHI He ABJAIOTCA 0053aTe/JbHBIMU U He
00pa3yl0T COOTBETCTBYIOILEH MHCTAaHLUM B CUCTeMe KOHCTUTYLMOHHOU toctunuu. [losara-
€M, YTO Bbl/ieJIeHHble P0o6JeMbl MOTYT CIYKUTb B KaueCTBe yKa3aTeJiell Ha HalpaBJeHus
pa3BUTHSA 3aKOHOJATEJbCTBA. YKe celuac UCCIeyITCs Takhe BeposTHble GOPMbl KOHCTHU-
TYLLMOHHOW IOCTULUU KaK «pervoHa/bHble KOMUTETbl KOHCTUTYILTMOHHOTO (YCTaBHOTO) KOH-
Tpossin?, «yCTaBHble CyfeGHble MajaThbl»’, «KBasUCyAeGHble OpraHbl KOHCTUTYLHOHHOIO
KOHTpOJIs»* 1 z1p.

B kauecTBe nepcrneKkTHB COBEPIIEHCTBOBAHUS MHCTUTYTA KOHCTUTYLLIMOHHOMW IOCTHU-
LIMY NpejJjiaraeM onpezie/ieHUe CTaTyca U KOMINeTeHLIMM KOHCTUTYLIMOHHBIX (YCTaBHBIX) CO-
BETOB B KaueCTBe KBa3UCYyJeOHbIX OPraHOB B CUCTEMe KOHCTUTYLMOHHOW HOCTULIMHU, HaZe-
JIEHHBIX NIPaBOM OCYIIeCTBJATb NpaBocyAue, noAunHeHHbIX KoHcTuTynunonHomy Cyay PO.
dTa Mepa OCBOOOJUT COBETHI OT BJMUSHUA PErvOHaJIbHBIX BJIACTeH U MO3BOJUT UM OCy-
IleCTBJIATh CBOU QYHKIMU O0Jiee He3aBUCHMMO. JJONOJIHUTEIBHO B KayeCTBe MephI 10 JeMo-
KpaTHU3allud CUCTEMbl PerMOHAJbHOTO KOHCTHUTYLUOHHOTO KOHTPOJISI MOXHO NPeAyCMOT-
peThb y4yacTue HacesJeHUsl CYyO'beKTOB B UX GOPMUPOBAHUM WJIM B OCYIECTBJIEHUH OJHOMO-
YUH.

Takum o6pa3oM, Ha/lMYMe TAaKOro 3BeHA B CUCTeMe KOHCTUTYLIMOHHOM IOCTULUMU KaK
KOHCTUTYLIMOHHBIe (YCTaBHble) COBETHI NpeJCTaBasieTCs nepcneKTUuBHbIM. OHAKO peasiu-
3al{s 3TOM NepCleKTUBbI TPebyeT yTOYHEHUS IPaBOBOIO CTAaTyca, nopsjka GopMUpOBaHHUS
M KOMIIETEHLIUHM JAaHHOTO opraHa. Ha Haul B3r/isi/i nepcreKTUBHBIM SIBJISIETCS CTATyC KBa3U-
CyZ,e6HOro opraHa KOHCTUTYLIMOHHOM IOCTULUU Ha YPOBHe cy6beKkTa PP, pelieHUs1 KOTOPBIX
MOTJIM O6bl HOCUTb 00513aTe/IbHbIN, a He peKOMeH/jaTeJIbHbIN XapakTep. PellleHus TakUX KBa-
3UCyeOHbIX OPraHOB MOTIJIM Obl OBITh 06KaJI0BaHbl, PACCMOTPEHUE JieJ1 OCYILECTBJISIOCH ObI
OTKPBITO, @ 006CYyX/leHHe CaMOro pelleHUsl NMPOU3BOAUJIOCH Obl TallHO. MOKHO NpesyCcMOT-
peThb MpaBo rpaxkJaH ob6paliaThCs 3a NPOBEPKOU MOJIOXKEHUN NMPABOBbIX aKTOB Ha NMpeJMeT
cootBeTcTBUA KoHCcTUTyuMu P® nau Koncrtutynuu (ycraBy) cyo'beKkTa HapsiZy ¢ OpraHaMu
BJIACTM Ha cy6dej/iepa/ibHOM YpOBHe. ITO NOTpebyeT onpeseseHHbIX U3MEHEHUH B cylie-
CTBYIOILeN CUCTEeMe OCYLeCTBJIEHUs IPaBOCYAUs B Halllel cTpaHe. Hapaay ¢ 3TUM, oTMeTHUM,
YTO HMMEIOTCS ONpeJieJleHHble COMHEHHUsI B HEOOXOJMMOCTH BbIJIeJIeHUM IN0J06HOTO0 poja
3BeHa B CBAI3U C IP06JIEMOH JlelleHTpaM3aluy roCcyJapCTBEHHOTO yIIpaBJeHHUs.

UCTOPUA PASBUTUA U POPMHUPOBAHUA
MOPATOPHUA HA CMEPTHYIO KA3Hb

C. /I. YemuHoeaq,

cmydeHm ropuduveckozo uHcmumyma HayuoHanbHoz2o ucciedogamenbCcko2o
Tomckozo 2ocydapcmeeHHoz20 yHUgepcumema, 2. Tomck

HayuHblil pykosodumenw: K.10.H., doyeHnm H. I'. ['etim6yx.

OfHMM U3 BaXXHEMUIMX MpaB KaXKJ0ro YyesJ0BeKa SIBJSETCS MPaBO HA XXU3Hb, KOTOPOE
cornacHo cT. 20 KoHctutynuu P® MoxkeT ObITb OrpaHUYEHO TOJIbKO CMEPTHOU Ka3HbIO,

1 l'owynsxk B. B, [TopTHoBa E. B. Ykas. cou. C. 40, 49.

2 CasukoB M. C. PernoHa/IbHBIM KOHCTUTYIIMOHHBIA KOHTPOJIb B Poccuu: Bo3MokeH Jiu peHeccaHc? //
Poccuiickoe mpaBo: o6pa3oBaHue, MPaKTUKa, HayKa. 2022. Ne 5. C. 4-11.

3 Xygnouseit K. M. Kakas cyap6a xeT KOHCTUTYMOHHbIe (ycTaBHbIe) coBeThl? // EX jure. 2023. N2 2.
C.59-72.

4 BenbsimuHoBa C. BansaTkeeB A. Ka6anoB B. KoHcTUTyuuoHHble (yCcTaBHbIEe) COBETHI CYyGHEKTOB
Poccuiickoit ®enepauuu: B mnouckax cratyca // CpaBHUTeJNbHOE KOHCTUTYIMOHHOe 0603peHue. 2023.
Ne 3(154). C. 86.
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YCTAHOBJIEHHOW COOTBETCTBYIOILUM ¢eJiepajbHbIM 3aKOHOM B KayecTBe CaHKIIMU, TO eCThb
HaKa3aHUA 3a COBeplIeHHe 0C060 TAMKOT0 NPeCcTYIIeHUs] IPOTUB XKU3HU.!

CorsnacHo KoHctutynuu Poccun, cMepTHas Ka3Hb, KaK MCKJIOUYUTEbHAsA Mepa HakKa-
3aHWA NPUMEHAeTCd IPY HAJIMUUU CJIeYIOLIMX YCA0BUN:

1.JInuo coBepiaeT 0co60 TAXKKOe NpecTyNeHUe IPOTUB KU3HHU;

2.JIuny, coBepIMBLIEeMY NpeCTyIJIEHHe, IPe0CTAaBJIeHO IPaBO HA PaCCMOTPEHUE ero
JleJia CylI0M C yYacTHeM MPUCSKHBIX 3aceaTesen;

13 KoHCTUTYL MU cleAyeT, YTO JIMIIUTD XU3HU MOXKHO TOJIBKO B Te€X CJAy4asX, Korza
YyeJIOBEK CaM HENoCpeJCTBEHHO NMOCATHYJI Ha KU3Hb APYrux jojed. [[pyHIuUn TajiuoHa, Bbl-
paboTaHHbBIU elije B puMCKHUX 3akoHax XII Tabsiuu, Co6opHOoM YioxxeHuu 1649 roga u apyrux
aKTax 3apy0eKHOM U 0Te4eCTBEHHOW MCTOPUH Halles CBoe OTpaxkeHHue B KoHCTUTyLUU ce-
rogHd. OlHAaKO NOCTyJIaT «0OKO 3a OKO, 3y06 3a 3y6» B Poccuu npepcTaB/ieH B 0O4eHb OrpaHU-
YeHHOM I10 CMBICJY COJIEP>KaHUH, OH PacpOCTPaHSeTCsa Ha MaJyl0 4aCTb MPECTYINHbIX Jes-
HUH, B OTJIMYKeE, HanlpuMep, oT COBETCKOro nepuo/a, Korjaa 3a 3KOHOMUYeCKUe NpecTyIie-
HUS, YOUNCTBA, TOCYAApCTBEHHYI0 U3MEHY M 0O0JIbIIYI0 YacThb JPYrHUX COCTABOB NpeAycMaT-
pUBasiacb CMepTHas Ka3Hb.

K HacToseMy BpeMeHHU YTos10BHbINA KoJieKc Poccuiickoit @enepanuu (nanee YK P®D)
npeAycMaTpyUBaeT MNATb COCTaB MNPECTYIJIEHUW, 3a KOTOpble NpefyCcMOTpeHa CMepTHas
Ka3Hb:

—-y6uiictBo (cT.105 YK P®);

—-MOCATaTeJbCTBO HA »KHU3Hb rOCYyZapCTBEHHOTO MJIM 00IeCTBEHHOTrO AedaTensi(cT.277
YK P®D);

—-10CATaTeJIbCTBO Ha XU3Hb JIMLA, OCYIECTBJAIOLIEr0 NpaBOCyAue WU NpeABapU-
TeJibHOe paccaefioBaHue (cT. 295 YK PO);

—-NOCAraTeJIbCTBO Ha KU3Hb COTPYAHUKA MPAaBOOXpaHUTeNbHOro opraHa (ct. 317 YK);

—re”ouuy, (cT. 357 YK P®).2

EITMHCTBEHHBIM U UCKJIKYUTENBHBIM BUJIOM CMEPTHOM Ka3HU B Poccuu siBsieTcs pac-
CTpeJi, KOTOPBIN B LieJIAX PUMEHEHUs IPUHLMIIA TYMaHM3Ma He MOXEeT HCIO0Jb30BaThCs B
OTHOLUEHUH ONpeJieJIeHHbIX KaTerOPUU IpaXkaH, yCTaHOBJAeHHBIX B YK P®: xeHUIUHBI, IULQ
Jl0 18 sieT 1 My>KYHHBI B BO3pacTe CBbIlIe 65 JeT.

CMepTHas Ka3Hb B Poccuu He 0TMeHeHa, HO Ha ee MPHMEeHEHHEe «HaJI0KeH» MOpaTo-
pul, KOTOPbINA «O6epeT CBoe Havasio» elle ¢ koHua 20 Beka. 28 ¢peBpans 1996 roga Poccuit-
ckasa Penepanusa BcrynaeT B CoBeT EBpoIbl, U Kak y4acTHUK 0043yeTcs MOANMCAaTb U paTH-
durpoBaTh Bce HE0O6X0JUMble aKThl. OJTHUM U3 3HAYUTEJbHbIX JOoCTHKeHUM CoBeTa EBpo-
bl siBJsieTcs EBpomnelickasi KOHBEHIMS O 3all[UTe MpaB YyeJioBeKa U OCHOBHBIX CBOOO/, KOTO-
pas BkJto4daeT B ce6s [IpoTokos N2 6, npefycMaTpyUBaOLUi OTMEHY CMEPTHOM Ka3HU:

1.CMepTHas Ka3Hb HE MOXKET NPUMEHAThCS B Ka4eCTBe MepPbl HAKa3aHUS;

2.Ilpectynienus, coBepileHHble BO BpeMsl BOMHBI JINOO MPHU HEU30EKHOU ee yrpose,
SIBJISIIOTCS UCKJIIOYEHHEeM, KOrjla CMepTHasl Ka3Hb MOXKET MPUMEHSAThC ([JaHHOe HCKJIIoYe-
HUe 06513aTeJIbHO JI0/DKHO ObITh NPEyCMOTPEHO HAlMOHAJbHBIM 3aKOHOAATEJNbCTBOM U CO-
ob1eHbl 'eHepanbHOMY cekpeTapio CoBeTa EBporbi);

3. [Ipotokon N2 6 ogHOBpeMeHHO ¢ EBponeiickoy KOHBEHLIMEN O 3alUTe NpaB 4yesio-
BEKa M OCHOBHbIX CBOOO/] MO/JIEXKUT NOANUCAHUIO U paTUdUKauu yieHaMmu CoBeTa EBpomnbi,
B pe3y/IbTaTe Yero akThl UMEIOT I0PUANYECKYIO CHIY Ha TEPPUTOPUH CTPaH-Y4aCTHUKOB.S

1KoHctuTyuusi Poccuiickoit @epepanuu (mpuHSTa BCEHApOAHBIM roJsiocoBaHueM 12.12.1993) (c
y4eTOM NONpaBOK, BHeCeHHbIX 3akoHaMu P® o mompaBkax k KoHctutyuuu P® ot 30.12.2008 Ne 6-®K3, oT
30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®K3, ot 01.07.2020 Ne 11-OK3) // Cobpanue 3akoHo aTebCcTBa PO,
2020. Ne 31. Ct. 4398.

2YronoBHBIA Kojekc Poccuiickoit @epepanuu ot 13.06.1996 Ne 63-®3 (pen. ot 23.03.2024) //
Co6paHue 3akoHoAaTeabcTBa PO. 17.06.1996. Ne 12. cT. 1567

3 EBpormeiickass KOHBeHIMsl IO NpaBaM yesnoBeka (¢ u3M. ot 24.06.2013) // OdunuanbHbiil callT
EBpomneiickoro cysa no npaBaM 4yeJjioBeka.
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16 mas 1996 roaa AelCTBYWOLMKA Ha TOT Nepuoj, BpeMeHHU npe3ugeHT Poccuu B.H.
EnpuuH noanucan ykas «O no3TanHOM COKpalLleHWU IPUMeHEeHNUA CMEPTHOU Ka3HU B CBA3HM C
BxOoxJeHueM Poccuu B CoBeT EBponbl», rae noctaHoBuJ [IpaBUTeNILCTBY B TeyeHUe 1 Mecs-
1ja IOATOTOBUTH NPOEKT peslepasbHOr0 3aK0Ha 0 npucoeanHeHun Poccuu k [Ipotokosy N2 6
Aas BHeceHus ero B ['ocyzapcTBennyto Jymy.! [IpoekT paTuduKanuu JOKyMeHTa 10 HHUIH-
aTuBe Npe3uJieHTa ObLJI NOAr0TOBJEH U BHeCeH B ['ocysapcTBeHHy!0 /lyMy Ha pacCMOTpeHHUe,
OZJHAKO 10 CUX IOP HAaXOAWTCA Ha CTaAuu paccMoTpeHud. Cie0BaTe/IbHO, HALlMOHAbHBIM
3aKOHOZAaTeNbCTBOM Poccuu 0puAvYecKd NpeAycMOTpeHa CMepTHas Ka3Hb, NOCKOJIBKY
[IpoTokosa N2 6 KoHBeHIIMU TaK U He OblJ BBEJIEH B [IeHICTBUE, TO €CTb paTUPHUIIMPOBAH.

B cB13U co cnoxuBLIENCA TPaBOBOU HeolNpe/eJIeHHOCThI0 pe3uZieHT Poccuu B des-
pasie 1997 ropa npuHAJ pacnopsikeHUe O MOAMUCAHUM MPOTOKOJA, OTMEHSAIOLLEr0 CMepPT-
Hy!0 Ka3Hb. COrJ1acHO JJaHHOMY pacrnopsiKeHU0 MUHHUCTepCTBY UHOCTPAHHBIX JieJl ObLIO0 MOo-
py4eHOo NMOAINUCATh aKT C npejnoxeHus [IpaButesnbcTBa u BepxoBHoro Cyza. [lpotokos Ne 6
OblJ1 NOANKCAH, HO He paTUPULIUPOBAH, TO €CTb OH He UMeeT IPUAUYECKOHN CUJIbl HA TEPPHU-
Topuu Poccuiickoin @efepanuy, a cinejoBaTeJbHO, He UMeeT 3HaYeHHUs /i HAllMOHAJIbHOTO
3aKOHO/JIaTe/JIbCTBA U CaM aKT NOJINUCAaHUA JOKyMeHTa. [IpeamnosaraeTcs, 4To JaHHOe pacIio-
psikeHHe ObLJIO MOJIMCAHO C 1eJIbI0 BBINOJIHEHUSI CBOUX 0053aTesbCTB, Kak 4ieHa CoBeTa
EBporbl.

B cuTyanuu, Korpa opuauyecKkyd He ObLJIO YCTAaHOBJIEHO MOPATOpPUsS Ha HUCIOJHEHUE
CMEepTHBIX IPUTOBOPOB B CBSI3U C OTCYTCTBHEM paTudukanuu [I[poTokosia, cMepTHBIE IPUTO-
BOPBI IPOJ,0JIKAIN BBIHOCUTBCA CyZlaMU [10 TeX 0P, I0KAa MOPaTOPUX He HadaJl eUCTBOBATh
dakKkTU4YecKHy, TO eCTh IJIaBa roOCyAapCcTBa epecTasl pacCMaTPUBaTh YTOJIOBHBIE JieJia TeX JIUL,
B OTHOUIEHHU KOTOPBIX OblJla U36paHO HaKa3aHUe B BUJe CMepTHOU Ka3HU. CorsiacHo cT. 184
YUK PO psia nprMeHeHUs] CMEPTHOM Ka3HU B OTHOIIEHUU ONPeJieJIEHHOTO JIUIa TPEOYIOTCS
ciefyole opundeckrie GaKThl:

1. [IpuroBop cyza, KOTOPbIM BCTYNMJI B 3aKOHHYIO CUJLY;

2. OTKa3 npe3u/[eHTa 0 IOMUJIOBAHUH OCYXAE€HHOTO. 2

Takum 06pasoM, C/I0XKUJIACh CUCTEMA, IPU KOTOPOM CMepTHbIe MPUTOBOPbI NPOJ0JI-
»Ka/I1 BBIHOCUTBCS, HO OHU He NPUBOJAMWJIUCH B UCIOJIHEHHE, CMEPTHAsA Ka3Hb 3aMeHAJach
NOKU3HEHHBIM CPOKOM. MEeHHO € 3TOro MOMeHTa NPUHATO CYUTATh, YTO MOPATOPUM Ha
CMepTHYI0 Ka3Hb HayaJ JilelicTBoBaThb B Poccuu ¢pakTU4YeCcKU NPU OTCYTCTBUU HOPUJAUYECKUX
OCHOBaHMM, KOTOpbIE MOSABUCH O3/ HEE.

OZHUM U3 NepBbIX IOPUANYECKHMX OCHOBAHUM [/ HAJIOXKEHUA MOPATOpUsA HA CMepT-
HYI0 Ka3Hb ABJisdeTcd nocraHoBseHre KoHctutyuuonHoro Cyzaa ot 02.02.1999 roga Ne 3-11,
rze 6bl1 pacCMOTPeH 3anpoc MOCKOBCKOT0 FOPO/ICKOr0 CyZa U »aJIo0bl TpaXkJiaH Ha Hapyle-
HUe UX KOHCTUTYLIMOHHBIX npaB. Kaxbli rpakjaHuH, NpeJCTaBUBLINM an00y, ObLJI OCYX-
JleH COOTBETCTBYIOIIUM Cy[OM CyO'beKTa K CMEPTHOM Ka3HU, OJJHAKO KaK OblJIO OTMeYeHO
paHHee OJJHUM U3 00513aTeJIbHbIX YCJOBHUU Ha3HAauYeHUsI CMEPTHOW Ka3HU B BU/le HaKa3aHUs
SIBJIIETCS NIPaBO HA pacCMOTpPeHMe Jiesla C y4acTUeM INPUCSKHbIX 3acesaTesned. Ha MomeHT
obpaleHus rpaxkJaH c *kano6o# (1999 roa) B Poccuu npucsikHble 3acefjaTesy JIeHCTBOBAIU
TOJIBKO B [IEBSITH CyO'b€KTaX, a 3HAaYUT pellleHus C HaKa3aHUEeM B BHUJie CMEPTHOW Ka3HHU, Bbl-
HeCeHHbIe CyJlaMH OCTaJIbHbIX CYO'beKTOB, SIBJSIJINCh HEKOHCTUTYIIMOHHBIMU. KOHCTUTYIU-
oHHbIN Cy/ IPUHSAJ KOMIIPOMUCCHOE pellleHHe B BUJle OTMeHbl CMePTHOMU Ka3HHU, KaK UCKIIIO-
YUTEJIbHOW Mepbl HaKa3aHUA B CBA3M C HAJIMYUEM CyJia IPUCAXKHBIX 3acefiaTesied He BO BCeX
cy6bekTax PO.

1 Yka3 Ilpesugenta Poccuiickoli @eneparnuu ot 16.05.1996 r. Ne 724 «O mo3TamHOM COKpalleHUH
NpUMEHEeHUs] CMEPTHOM Ka3HU B CBA3U ¢ BXoxJeHueM Poccun B CoBeT EBpomnbl» // OdunuanbHbIM cailT
[IpesugenTta PO

2 YroJI0BHO-UCTIIOJIHUTENbHBIN KoJekc Poccuiickoit Pefepanuu ot 08.01.1997 Ne 1-®3 // CobpaHue
3akoHogaTtenbcTBa P®. 2023. Ne 17. CT. 14693.
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1 auBapsa 2010 roa UHCTUTYT NPUCSKHBIX 3acefiaTesield HadyaJl CBOKO paboTy B MO-
cleHEM POCCUMCKOM CybobeKkTe — YedeHCKOU pecny6Jiuke. /laHHOe 06CTOSAATENBCTBO MOOY-
nuio [lnenym BepxoBHoro Cysaa o6paTuTbhcs K KOHCTUTYLIMOHHOMY CyAy C oOpallleHHuEeM O
BO3MO>KHOCTH BO3pallleHUsI CMePTHOM Ka3HH, KaK Mepbl HaKa3aHUs, B CBAA3U C yCTAaHOBJIEHU-
eM CyJZa IPUCKHBIX 3aceaTesied Ha Bcer Tepputopuu Poccuun. Koncrurynuonnen Cys B
ceoeM onpegeseHun oT 19.11.2009 Ne 1344-0-P nocTaHOBUJI, YTO B pe3yJibTaTe COXpaHe-
HUSI MOpPATOpUS Ha CMEPTHYIO Ka3Hb CTOJIb JJIUTEJNbHOE BpeMs «CPOPMUPOBAHbI CTAOUJIb-
Hble TapaHTUHU NpaBa He NOJBepraTbCsd CMEPTHOW Ka3HU U YCTAHOBJIEH JIETUTUMHBIA KOH-
CTUTYLMOHHO-TIPAaBOBOM pE€XHUM, B paMKaX KOTOPOro, C y4eTOM MeXJyHapOoJHO-IPaBOBOMN
TeHJIEHIJUHM U 00513aTeJIbCTB, B3AThIX Ha cebs Poccuiickonn Pepepanyeit, NpoucxogUT HeoO-
paTUMBbIH TpOIeCC, HAallpaBJeHHbIA Ha ero oTMeHy».! TakuM 06pa3oM, KOHCTUTYIMOHHBIH
Cyn B 2009 roay okoHYaTeJbHO ONpeJeJU BONPOC, CBSI3aHHbIM C IPUMEHEHUEM CMePTHOMU
Ka3Hu B Poccuu.

16 maprta 2022 roaa Poccuiickas ®enepanust npekpaiiaeT 4ieHcTBO B CoBeTe EBpo-
nbl U cornacHo @3 «O npekpalleHUu AelCcTBUA B OTHOUIeHUU Poccuiickor Pepepanuu Mex-
ZlyHapoHbIX foroBopoB CoBeTa EBponbi» oT 28.02.2023 Ne 43-®3 c 16 maprta 2022 roja
KoHBeHLMA 0 3aluTe NpaB 4YesJOBeKa U OCHOBHBIX CBOOOJ MpeKpallaeT CBOe JelCTBUEe Ha
TeppuTopuu Poccuu. [laHHOe 06CTOAATENBCTBO NOCIYKUJIO IPUYNHOW TOBTOPHOTO 00OCYyX/e-
HUSI BO3MOXKHOCTH BO3pallleHUsI CMEPTHOM Ka3HU C MpeKpalleHueM obsi3aTesbcTBa Poccuun
nepen CoBetom EBponbl. B cBs3u ¢ atuM 21 anpesis 2023 rojja KOMUTET 110 TOCYyAAapPCTBEH-
HOMY CTPOUTEJBLCTBY U 3aKOHOJATeJNbCTBY ['ocymapcTBeHHOM [lyMbl obpaTuica k Odunu-
asbHOMYy npeacTtaBuTesto [Ipesupenta PO B ['ocymapcTBeHHOM /lyMe o BONpOCY aKTyaJb-
HOCTHU JasibHeHIIel paboThbl HaJ, 3aKOHONIpoeKToM «0 paTuduKanuu npotokosa Ne 6 KoH-
BEHI|MH», BHECEHHBIM Ha pacCMOTpeHHUe elje B aBrycte 1999 roga.

Takum 06pa3oM, ecTb TPU NYTH KOHCTUTYLUOHHO-NPABOBOI'O0 Pa3BUTHUS MOPaTOpHUS
Ha CMepTHY Ka3Hb B Poccuiickont Pepepanuu:

1. [Ipoaenue MmopaTopus

MopaTopuil Ha CMepPTHYI0 Ka3Hb NPOJOJIKUT JeUCTBOBAaTh HA OCHOBAHUM MOCTAaHOB-
nenusa KoncrutynuonHoro Cyza ot 02.02.1999 roga N2 3 - I1 u onpenenenus KoHctutyyu-
oHHoro Cyzna ot 19.11.2009 roga N2 1344 - O - P. B faHHOM cy1iy4ae 3aKOHO/Z,aTeslb OCTaBJIsAET
HepelleHHBbIM BONPOC 06 omnpe/ieJIeHUU MecTa U poJIM CMEPTHOUW Ka3HU B HAallMOHA/IbHOM 3a-
KOHO/IaTeJIbCTBE, KaK Mepbl HaKa3aHus, IpelyCMOTPeHHON KoHcTUTyLuen U YK. MopaTopui
npejmoJiaraeT BpeMeHHOe MpeKpallleHue CMePTHOW Ka3HHU, a 3HAYUT, B JIOOOW MOMEHT €ro
MO>XHO OTMEHUTH B M0JIb3y HA3HAYEHUSA CMEePTHbIX NIPUTOBOPOB WUJIX MOJHOTO UX UCKJIOYe-
HUsA. Takasg Mo3ulus JJaeT OCHOBAHHUSA [Jis MOCTOSTHHOTO O6CYXJEeHHS 11e/1eCO006pa3HOCTU
MOpaTOpUs MpeACTaBUTENSIMU Pa3JIUYHbIX TOJTUTUIYECKHX CUJIL.

HeB0O3M0>XHOCTb OTMEHBI MOPATOPHS OblIa BbiCKa3aHa npezceateseM KoHCTUTYLU-
oHHoro Cyza - B./l. 30pbKUHBIM, KOTOPbIA OTMETHUJI, YTO B POCCHUM CJI0KUJICA KOHCTUTYILIU-
OHHO-TIPAaBOBOM PeXUM, B paMKaxX KOTOPOTO I'pakJaHe MOJIyYUJIU MPaBO He ObITh MPUTOBO-
PEeHHBIMH K CMEPTHOM Ka3HU.?

1 Onpepenenve KonctutyuuonHoro Cyga PO ot 19.11.2009 Ne 1344-0-P «O pasbscHeHUU NMyHKTa 5
pe3sostoTiBHOM 4yacTu [loctaHoBaeHus1 KonctutynuonHoro Cyna Poccuiickoit ®enepanuu ot 2 peBpasis 1999
roga N 3-II no geny o npoBepKe KOHCTUTYLLMOHHOCTH MOJIOXKEHUH cTaTbU 41 U 4yacTu TpeTbelt cTaThu 42 Yro-
JIOBHO-TIpo1eccyasbHOoro kojekca PCOCP, nyHktoB 1 u 2 IlocTtaHoBsieHus: BepxoBHoro CoBeTta Poccuiickoit ®e-
nepanuu oT 16 utosig 1993 roga "O nopsiake BBeJleHUs B JeiicTBue 3akoHa Poccuiickont ®enepanuu "O BHece-
HUHU U3MeHeHUH U gonosHeHUH B 3akoH PCOCP "O cymoyctpoiictBe PCOCP", YrosioBHO-TIpOIleCCyaIbHBIN KO-
nekc PCOCP, Yronoubiéi komekc PCOCP u Kogekc PCOCP 06 a/MUHHCTPATHUBHBIX MPaBOHApYyIIEHUAX» [/
BectHuk KonctutyuunonHoro Cyza P®. 2010. Ne 1.

23opbkuH B.Jl. KoHcTUTYyLIMOHHOE npaBocyAue: npoueaypa u cmbica - CII6: Koncruryuuonusit Cy[
Poccuiickoit denepanuu. 2021 // Joctyn U3 ceTu WHTepHeT:
https://www.ksrf.ru/ru/News/Speech/Documents/%D0%9A%D0%BE%D0%BD%D1%81%D1%82%D0%B8
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TakuM o6pasoMm, npojiJieHrne MOpaTOpHUA ABJIAETCA 000CHOBAHHBIM, UCXO/A U3 NOCTa-
HOBJIeHUA U onpegeseHus KoHctutynnonHoro Cyza, HO ero Liesiecoo6pasHOCTb U He00XO-
JUMOCTb OyJleT MOCTOSIHHO NOJBepraThbCs OOCYKJAEHUI0 pa3/IMYHbIMUA MOJUTUYECKHMHU CH-
JIAMHU.

2. [IpekpaleHre MOpaTopUs B CBSA3U C OTMEHOM CMEePTHOM Ka3HH.

[IpuHATHe pelieHUs 06 OTMeHe CMEPTHOM Ka3HM OJHOBPEMEHHO NpPEeKpaTUT Jei-
CTBHE MOpPATOpPHs, YTO NOTPedyeT COOTBETCTBYIOILEro IPUANYECKOro oTpakeHUd. CTaTbsA
20 KoHcTHTYy MM olnpe/iesiseT OrpaHUYeHKe NpaBa Ha »KU3Hb B BUJle CMEPTHOU Ka3HH, KOTO-
poe HaxoAWTCA B IJIaBe 2, IpeJycMaTpUBaILel paBa U cBOOO/bI YesloBeKa U IrpaXkAaHUHA.
CorsacHo cT. 135 KOHCTUTYLIMH [10JI0KEHUS IJIaBbl 2 He MOT'YT ObITh IIepeCMOTPEHbBI, UHa4e
3TO NPUBEJET K OTMeHe JelCTBYlel KOHCTUTYIIMU U TPUHATHUA HOBOM:

1)Ecnu npepsioxxeHue o nepecMoTpe OyJeT NMOJJep:KaHO TpeMs NATBIMU OT 06LIero
yucsa 4ieHoB CoBeta Penepanuu u ['ocysapcTBeHHOU JlyMbl, TO co3biBaeTcss KoHcTUTyU-
OHHOE cobpaHue

2)KoHcTUTYyMOHHOE cOOpaHKe BIIpaBe MPUHATh OJHO U3 CIeAYIOIIUX PeLIeHUN:

- NOoATBepJaeT HeudMeHHOCTb KoHcTUuTyuu PO

- NOATBepXKJaeT U3MeHeHUsl U pa3pabaTbiBaeT NPOeKT HOBOW KOHCTUTYy MU, IPUHU-
MaeMbl{ ByMs TPeTAMHM OT 00lero 4yrcJa 4ieHoB KOHCTUTYIIMOHHOTO cOOpaHHUs, U BBIHO-
CUT Ha BCEHapOJHOEe roJIOCOBAaHUE.

TakuM o6pasoM, NpekpalieHue MOpaTOpPUs B CBA3U C OTMEHOW CMePTHOM Ka3HHU I0-
BJIeYeT 3a CO60M npoueaypy NPpUHATHUSA HOBOM KOHCTUTYLIMU U BHECEHUSI U3MEHEHUH B UHbIE
HOPMaTHUBHO-IIPaBOBbIe aKThl, COZlepaKaliyde HOPMbI, KOTOpbIe NpeJyCMaTPUBAIOT CMEePTHYIO
Ka3Hb B KaueCTBe HaKa3aHMUS.

3.IlpekpauieHue MOPATOPHA B CBA3H C IPUMEHEHHEM CMEPTHOM Ka3HH.

Eme onHOM QpopMoM npekpaleHusa MOpaTOpUs ABJIAETCA YCTAHOBJIEHUA U IPUMeHe-
HHUe CMEePTHOM Ka3HHU B KayeCTBe WCKJ/IYUTEJbHOW Mepbl HaKa3aHus. Jleraiusanus cMepT-
HOM Ka3HMU He TpebyeT BHECEHUSs JONOJHUTENbHO U3MEHEHUN JIN60 NPUHATUSA HOBOM KOH-
CTUTYLIMH, TOCKOJIbKY JlelcTBYyo1as cTaTbsd 20 OCHOBHOI'O 3aKOHA NPAMO NpeAycMaTpUBaeT
NprYMeHeHHe CMEePTHOW Ka3HHU 3a 0C000 TSXKKHE NPeCcTYNJeHUs MPOTUB KU3HU 06e3 KaKHX-
JIN60 orpaHuYeHUH. «/lJ1g npeKpalleHUs JeiCcTBUA MOpPaTOPHs AOCTAaTOYHO pellleHUs B 3TOM
Bonpoce KoncrurynuonHoro Cyza» - Kak OblJIO OTMe4YeHO IpejcesnaTteseM ['ocysnapcTBeH-
Hou /lymel B.B. BonoguHbIM.

[Ipenceparens KonctutynuonHoro Cyzaa — B. /. 30pbKUH He OTpULIAeT BO3MOXKHOCTHU
BO3pallleHUs1 CMEPTHOM Ka3HU B OyylleM, HO IPUAEPKUBAETCS MHOM MO3ULIUH, CUUTAs, UTO
«OTXOJ, OT IpaBa B CTOPOHY TeX HPAaBCTBEHHBIX M PEJINTUO3HBIX BO33PEHMUH, CJeslaHHble
Halllel CTPaHOMW, KOTOpble CTOAT Ha NMO3ULMAX NIPUHIUINHAJBHOTO OTKa3a OT CMEePTHOM Kas-
HH, NpoizeT s Poccuu ycnemHso».!

%D1%82%D1%83%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B5%20%D0%BF%D1%80
%D0%B0%D0%B2%D0%BE%D1%81%D1%83%D0%B4%D0%B8%D0%B5.pdf

13opbkuH B.[l. KoHcTUTynMOHHOE npaBocyaue: npoueaypa u cmbica - CI16.: KoHcTutyunonHsiil Cyn
Poccuiickoit ®enepauuu. - 2021
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AAMUHUCTPATUBHOE U PUHAHCOBOE ITPABO

CYIIHOCTDb HAJIOTOBOI'O KOHTPOJIA X EI'O MECTO
B CUCTEME ®UHAHCOBOT'O KOHTPOJIA

E. A. Kaumosa,

cmydenum Hpkymckozo wpuduveckozo uHcmumyma (puauaaa)
YHnusepcumema npokypamypul Pocculickoii ®edepayuu, 2. UpKymck.
HayuHwlll pykosodumes: K.1.H., doyenm A. C. AeagoHos.

OpraHusanus pe3yJbTaTUBHOI'0 YCTPOUCTBA HAJIOTOBOTO KOHTPOJISI HE0OX0AUMa AJIs
peasiM3anuu UHTepecoB Poccuiickoit @enepanuu v eé cy6'bekToB. HasoroBblii KOHTPOJIb SIB-
JIIeTCSI IPUOPUTETHBIM HallpaBJieHHUEM JeITEJIbHOCTH HAJIOTOBbIX OPTraHOB B CBSI3W C HEOO-
XOAMMOCTbIO IPeAOTBpallleHHs HapyllleHUH HaJ0r0BOT0 3aKOHOJaTe/IbCTBRa.

CoryiacHo ctaTbe 82 HasoroBoro kogekca Poccuiickoit ®egepanuu (aanee — HK PO)
HaJIOTOBBIM KOHTPOJIEM MPU3HAETCS JesITeJbHOCTh YIIOJTHOMOYEHHBIX OPTaHOB MO KOHTPO-
JII0 3a COOJII0/IeHHEM 3aKOHO/aTeIbCTBa 0 HaJlorax M cbopax B mopsifike, ycraHoBjaeHHOM HK
PO,

OfHaKo AaHHOe ompejie/ieHHe KPUTHUKYeTCs B HAay4YHOW JOKTPHHE MO NPUYUHE ero
06001IEHHOCTH. B CBSI3M C 3TU MbI CYMTaEM Ie1ecCO0O6pa3HbIM PACCMOTPETb OCHOBHbIE MO/ -
Xo4bl K GOPMHUPOBAHUIO AePUHUILIMU HAJIOTOBOrO KOHTPOJISl, YTOObI BbIJIEJUTb OCHOBHbIE
NPU3HAKHU JAHHOTO HallpaBJIEHUs AeSATeJbHOCTH HAJIOTOBbIX OPTaHOB.

Kpoxuna 10. A. B cBouX TpyJax mnpejiaraeT pacCMaTpUBaTb MOHSITHE HAJOTOBOTO
KOHTPOJISI B LIUPOKOM U y3KOM CMbIC/IaX. B IMPOKOM acneKkTe HaJ0TOBbIH KOHTPOJIb — 3TO
COBOKYIIHOCTb Mep TOCY/JapCTBEHHOT'0 pEryJMpOBaHHUs, 00ecneyuBaKOLUX B IeJsX OCy-
mecTBaeHUs 3QPEeKTUBHOU rocyJlapCTBEHHONM PUHAHCOBOM MOJUTHUKU SKOHOMHUYECKYIO O€e3-
onacHocTb Poccuu U cobuito/ieHre rocyapCTBEHHbIX U MYHHUIMNAJbHBIX PUCKAIbHBIX UHTE-
pecoB. B y3koM acneKkTe HaJ0TOBbIA KOHTPOJIb — 3TO KOHTPOJIb TOCYyAAPCTBa B JIMIle KOMIIe-
TEHTHBIX OPraHOB 33 3aKOHHOCTBIO U 11€J1eCO00Pa3HOCThIO AEUCTBUM B MpoOllecce BBeAEHUS],
YIIaThl MJIM B3UMaHMs HaJOr0B U C60pOB2.

B yye6HOM nocobuu noj pefakyued A.B. BpbisrasivHa ykasaHo, YTO HaJIOTOBBIA KOH-
TPOJIb IPEZICTaBJsIET CO60M YCTAaHOBJIEHHYIO 3aKOHOAATEJIbCTBOM COBOKYITHOCTh PUEMOB U
C0COO0B PYKOBO/ICTBA KOMIIETEHTHBIX OPTaHOB, 00ecleyrnBalLUX COOJI0jeHhe HaJl0T0BO-
ro 3aKOHO/IaTe/IbCTBA U MPAaBUJIbHOCTb UCYUC/IEHHS, IOJTHOTY U CBOEBPEMEHHOCTh BHECEHUS
HaJIoTa B GI0/PKET UM BHEGIOKeTHbIA GoHA’.

OcokrHa W.B. paccMaTpuBaeT Ha/JIOTOBbIM KOHTPOJIb KaK CleldaJru3vupOBaHHBIN
(TOJIbKO B OTHOLIIEHUH HAJIOTOB U COOPOB) HA/IBEZJOMCTBEHHBIHN IrocyJapCTBEHHbBIN PHUHAHCO-
BbIH KOHTPOJIb, CYIIIHOCTb KOTOPOT'O COCTOUT HEe TOJIbKO B IPOBEPKe CO6JII0/JeHUSI HAJIOTOBO-
ro 3aKOHOJIATeJbCTBA, HO U B NPOBEPKe MPaBUJIbHOCTU UCYUCIAEHUS, TOJHOTHI U CBOEBpe-

MEHHOCTH YIIJIaThbl HAJIOTOB U C60pOB, d TaKXe B YCTPAaHEHHWH BbIABJI€HHBIX HapymeHHﬁ4.

1 HanoroBei#t kogekc Poccuiickont @enepanuu (dyactb neppasi) ot 31.07.1998 Ne 146-93 // CobpaHue
3akoHogaTteabcTBa P®. 1998. Ne 31. Ct. 3824

2 HasoroBoe mpaBo : y4ye6HUK /s By3oB / 0. A. Kpoxuna. - 10-e u3j., mepepab. u jgom. - M.
HspatenbctBo HOpaiit, 2024. C. 184.

3 Hasoru u HajoroBoe npaBo : Y4e6Hoe nocobue / BepHuk B. P., Bpeisranun A. B, TosoBkuH A. H,,
I'punemaep E. A, u ap.; [log pen.: bpeisranus A. B. - M.: Ananutuka-Ilpecc, 1997. C. 410.

4 OcokuHa U. B. Meropuyeckue acneKTbl COBEpPIIEHCTBOBAHMUS Bbl€3[HBIX HAJIOTOBBIX MPOBEPOK
KPYMHEHIINX HAJIOTOIJIATEbIUKOB : IUC. ... KAH/. 3KOH. HayK. — M., 2006. C. 57.
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Horuna O.H. nosaraet, 4To HaJ10TOBBIA KOHTPOJIb IBJISETCA COCTABHOM 4acThIO Opra-
HHU3aLMOHHO MPaBOBOTO MeXaHM3Ma yIpaBJIeHHUs, IPeJCTaBJA0ILYI0 COO0M 0COObI BUJ, ied-
TeJIbHOCTU ClleljhaJIbHO yIOJHOMOYEHHBIX FOCYJapCTBEHHBIX OPraHoOB, B pe3yJbTaTe KOTO-
poy 06ecrneyrnBarOTCs yCTAaHOBJIEHHOE HOPMaMHy HaJIOTOBOTO NpaBa UCIOJHEHUE 00S3aHHO-
cTedl svL B cdhepe HAIOro0O6JIOKEHUS, UCCIelOBAaHUE U BbIIBJIEHHWE OCHOBAaHUM JJis OCy-
IleCTBJIEHUS] IPUHYAUTENbHbIX HAJIOTOBBIX U3bATUHN B OIO/P)KETHYIO CUCTEMY, a TaKXe yCTa-
HOBJIEHWE OCHOBAHHWM JJi1 IPUMEHEHUS MeP OTBETCTBEHHOCTH 3a COBepIleHUe HaJOTrOBbIX
npaBoHapyIIeHui’,

M3y4rB OCHOBHbIE TOUYKH 3peHHUS, CYLEeCTBYIOLIMEe B HAYYHOW JOKTPHUHE, Mbl MOXEM
BbIJIeJIMTh B HUX OOILMU 3JIEMEHT — LieJib HaJIOTOBOI'0 KOHTPOJISl, KOTOpas 3aKJ/II04aeTcs B
IpOBepKe COOJII0/IeHUs] HaJIOTOBOTO 3aKOHOJATe/IbCTBAa U NMPUMEHEHUM Mep IO MpUBJede-
HUI0O K OTBETCTBEHHOCTU. AHa/IM3UPYysl OCHOBHble [OKTpPHUHA/IbHble MNOHATHUA TEpPMHHA
«HaJIOTOBbIM KOHTPOJIb», Mbl UM€EeM BO3MOXXHOCTb BbIYJIEHUTb U Jpyrue BaXKHble XapaKTe-
PUCTHKH, pacCCMAaTPUBAEMOTO MOHATUA:

— 3TO BUJ [leITeJIbHOCTH CHeliMau3uPOBaHHbBIX TOCYapCTBEHHBIX OPTaHOB;

- Pa3HOBU/AHOCTb GUHAHCOBOI'0 KOHTPOJIS;

— BHEIIHUHN KOHTPOJIb;

- 4aCTbh MeXaHHW3Ma roCyJapCTBEHHOI0 yIIpaBJeHUS;

- HOCUT UMIIepaTUBHBIN XapaKTep;

- COJZleHICTBYeT CBOEBPEMEHHOMY M IMOJIHOMY IMOCTYIJIEHHWIO HAJIOTOB B COOTBETCTBY-
IO OI0JKET.

HanoroBbili KOHTPOJIb AABASIETCA OJAHOW U3 PAa3HOBUHOCTBIO rOCyJapCTBEHHOr0 QU-
HaHCOBOTO KOHTPOJISl, KOTOPBIA MPOU3BOAUTCS MPHU OlLleHKe 3aKOHHOCTU 00pa30BaHUs, pac-
npejieJleHus], U UCI0JIb30BaHUS JeHeXHbIX GOoHI0B (PUHAHCOBBIX pecypcoB). 3HaueHUe PU-
HaHCOBOTO KOHTPOJISA 3aKJ/II0YAEeTCS B TOM, YTO OH SIBJSIETCS CPECTBOM OCYILECTBJIEHUSA QU-
HAaHCOBOM MOJIMTHUKH.

Jl1s1 BCeCTOPOHHET0 pacCMOTPEeHHUs BONPOCAa O MeCTe HaJloTOBOTO KOHTPOJISI B CUCTe-
Me GUHAHCOBOr0 KOHTPOJISl, HAM HEOOX0JUMO 0OpaTUThCA K KJaccuPpUKauuu GUHAHCOBOTO
KOHTPOJIS.

[ly6nv4yHbIi GUHAHCOBBIM KOHTPOJIb MOJpa3/iessieTcss Ha 0053aTeJIbHbIA U WHUIMA-
TUBHBIA. 006s3aTe/IbHbIN KOHTPOJIb MPOBOAUTCS YIOJHOMOYEHHBIMHM OpPraHaMu B COOTBET-
CTBUU C NpeANMCAaHUAMU 3aKOHOJaTeNbCTBa. /il MpoBeJeHUs WHULMATUBHOIO KOHTPOJISA
HeoOX0JMMO pellleHWe PYKOBOJUTE/SI OpraHu3alyH, UMYIIEeCTBO KOTOPOW NPUHAJJIEKUT
Poccuiickoit Pepepanud WM MyHULMIAJIbHBIM 06pa3oBaHUsAM. OTCloia Mbl BUJWM, 4UTO
HaJIOTOBBIM KOHTPOJIb OTHOCUTCS K 00513aTeJIbHOMY IIy6JIUYHOMY KOHTPOJIIO.

B 3aBMCcHMMOCTHM OT BpeMeHHU NpoBeJieHHs1 GUHAHCOBOTO KOHTPOJISI OH MOJApa3/esisieT-
Cl Ha Npe/JiBapUTeJIbHbIM, TEKYLIMN U Nocaeyomui. HaJoroBel KOHTPOJIb MOXKET MPOXO0-
JIUTb B JIlI000€e BpeMs, TO €CTb /|0, BO BpeMs U MOCJe COBEPLIEHUS ONepanyi, moiexaliux
HaJIOT0006JI0’KEHHUIO.

3aKkoHOJAaTe/JIbHO 3aKpelJieHO JeJieHhe MyOoJuYHOro (GUHAHCOBOrO KOHTPOJIS Ha
BHEILIHUU U BHYTPeHHUU. Kak oTMe4asiochk paHee, HaJIOTOBbIA KOHTPOJIb IBJISIETCH BHEIIHUM,
TaK KaK MPOBOJUTCS B OTHOLIEHUHU CYO'bEKTOB, HE HAXOJSIIMXCS B HENOCPEeJCTBEHHOM MO/ -
YUHEHUU J0/KHOCTHBIX JIMI, HAJIOTOBBIX OPraHOB.

HasoroBbIM 3aK0OHO/1aTEJILCTBOM YCTAHOBJIEH MepeUYeHb CllelMaJu3nuPOBaHHBIX Opra-
HOB, YIIOJTHOMOYEHHBIX BbINOJHATh HAJOTOBbIM KOHTPOJIb, OCHOBHBIMU CY6'b€KTaMU BBICTY-
NalT HajJoroBbie opraHbl. CHcTeMa HaJIoroBbIX opraHoB Poccuiickoit ®enepaiuu npejcras-
JisileT co60M eIMHYI0 HepapXU4HYH CTPYKTYpy, MOCTPOEHHYI0 HAa NPHUHIMIE aJJMUHUCTpa-
THUBHOTO JleJIeHUs, U BKJIoYaeT B ce6s1 PesepasibHyI0 HaJOroByo cayxo6y (nanee - ®HC Poc-
CUU) U eé TeppuTopUasibHble nojpasgenenus. PHC Poccuu HaxoauTcsd B BeJjeHUM MUHU-

1 Horuna O. A. HajioroBsIit KOHTPOJIb: BONPOCHI TEOPHUH : Y4eb6HOe mocobue - CI16., 2002. C. 25.
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crepcTBa pruHaHCOB Poccuiickoil Pefepalii U UMeeT CBOEH 1eJIbl0 OCyllecTBIeHUe QYHK-
UM [0 KOHTPOJIIO Y HAaJ30py 3a COOJIIOJleHHWEM 3aKOHOJAaTeJIbCTBA O HaJorax U cbopax, 3a
NPaBUJIbHOCTbIO WCYUC/IEHHUS, TOJTHOTOM U CBOEBPEMEHHOCTbI0 BHECEHUS B COOTBETCTBYIO-
MK OI0/KET HAJIOTOB, COOPOB U CTPAaxOBbIX B3HOCOB, 3@ IPAaBUJIBHOCTbIO UCYMCJIEHUS, T10JI-
HOTON U CBOEBPEMEHHOCTbIO BHECEHHS] B COOTBETCTBYIOLIUIN OIO/XKET UHBIX 00s3aTebHbIX
JaTexeH, 3a IpUMeHeHHeM KOHTPOJIbHO-KacCOBOM TeXHUKHU ™,

Ctpyktypa ®HC Poccuu BritoyaeT B cebs:

- PykoBoacTBo ®HC Poccuy;

- CTpyKTypHble noApasjeneHus neHtpanabHoro annapata PHC Poccuy;

- MexpervoHanbHble nHcnekuu ®HC Poccuy;

- Ynpassenusa ®PHC Poccuu no cyobektam Poccuiickoit @enepanuy;

- MexpanoHHble nHcneknuy, uHcnekuun ®HC Poccuu no palionam, paiioHaM B Topo-
JlaxX, ropoJiaM 6e3 palOHHOTO JieJIEHUSI.

CTOUT OTMETUTDb, YTO KPOME HAJIOTOBBIX OPTaHOB OT/EeJbHbIMU KOHTPOJbHBIMU MOJI-
HOMOYUSIMHU B cPpepe HaJOrOBbIX NPABOOTHOLIEHUHN HaJieJleHbl TaKXXe TaMO>KeHHble OpTaHbl
M OpraHbl BHYTPEHHUX JeJl, CJie[iICTBEHHbIe OpTaHbl U OpraHbl yIpaBJeHUsl TOCyJapCTBEH-
HBIMH BHe6I0pkeTHBIMU $oHAaMu Poccuiickoit ®enepannu’. B3auMozeicTBHe Bcex yKa3aH-
HbIX OPraHOB N03BoJIsAeT 3G PEKTUBHO NPOTUBOAENUCTBOBATh COBEPILEHUIO HAJIOIOBBIX Mpa-
BOHApYLUIEHHUH.

[lofKOHTPOJIBHBIMU CyO'beKTaMU NMPU3HAKOTCA 00s13aHHbIE HA YIJIATY, UCIMCIEHUE U
yJiep>KaHue HaJIOTOB JIMIA, B YAaCTHOCTM HaJIOTOIJIATE/bIIUKH, HAaJOTOBble areHThl, MJa-
TeJIbLUKHU cO60poB. [leliCTBYSA yKa3aHHBIX JIMI, B paMKax HaJIOTOBBIX IPAaBOOTHOLIEHUH U J0-
KyMeHTalus, CONPOBOXKAAUIasd UX AedTeJbHOCTb NPeJCTaBASIT COO0U NMpeJMeT HaJOro-
BOT'O KOHTPOJIS.

MeToapl, ucnoJsib3yeMble YIOJHOMOYEHHBIMU OpraHaMy JJis [JOCTHIXKEeHUS Lesiel
HaJIOTOBOTO KOHTPOJISl, UMEeHYIOTCA popMaMu HasoroBoro KoHTpoJis. K Takum ¢dopmam oT-
HOCSAT HAJIOTOBble MPOBEPKH, MOJyYeHHEe O0ObSICHEHUW HAJIOTOMJIATE/bIIMKOB, HaJOTOBbIX
areHTOB W IJIAaTEJIbUIMKOB CO60pa, MJaTeJbLUKOB CTPAaXOBbIX B3HOCOB, MPOBEPKU JAaHHBIX
y4eTa U OTYETHOCTH, OCMOTP MOMeILeHUH U TEPPUTOPHUH, UCIOJb3YEMBIX /IS U3BJIEYEHHUS
poxona (mpu6elan)d. JlaHHBINA NepedyeHb He SABJAETCA MCYEpNbIBAIOLIMM, 3aKOHOJATeseM
peayCMOTPEHbI U UHbIE POPMBI.

TakuMm 06pa3oM, HAJOTOBbIA KOHTPOJIb SIBJSIETCS MHCTPYMEHTOM [AOCTHKEHHS IO-
CTaBJIEHHBIX lepeJ TocyJapCcTBOM 33/ia4 B cpepe GUHAHCOBO-NIPAaBOBOM MOJIUTUKH B LIEJIOM,
a B YaCTHOCTH, B 006J1aCTH HaJIOroo6JiokeHus. JlesTeIbHOCTb HAJIOTOBbIX OPTaHOB Hampas-
JleHa Ha NpecevyeHHe MPOTUBOMPABHBIX JAENUCTBUN MOJKOHTPOJIbHBIX CYO'bEKTOB, HaNpaB-
JIEHHBIX Ha YKJIOHEHHE OT yIJIaThl HaJoroB. TeM caMbIM yIOJIHOMOYEHHbIE OpPTraHbl obecrne-
YHUBAIOT MOJIHYI0O U CBOEBPEMEHHYIO yIJIaTy HAJIOTOB B COOTBETCTBYIOIIMU OIO/PKET TOCpes-
CTBOM peasiu3alnuu GopM HaJI0roBOr0 KOHTPOJIS.

1 06 yTBepxaenuu [lonoxenus o PesepasbHON HasoroBol ciayxo6e : [loctaHoBeHue [IpaBUTEILCTBA
P® ot 30 cenTs16ps 2004 r. N2 506 : B pex. oT 9 Hos16ps1 2023 r. // OdunanbHBIA UHTEPHET-NIOPTAJI TPAaBOBOU
HHbOpMaLVH. Pexxum JlocTyma:
http://pravo.gov.ru/proxy/ips/?docbody=&prevDoc=102394911&backlink=1&&nd=102088804 (maTa
obpamenus: 12.04.2024).

2 Hanorossli kogekc Poccuiickoit @enepanuu : PefepaibHbliii 3akoH 0T 31 utosig 1998 . Ne 146-93 : B
pen. ot 23 maprta 2024 r. // OdunuanbHbIi MHTEepHET-NOPTaJ NpaBoBoM HHopmanuu. Pexxum pgocryma:
http://pravo.gov.ru/proxy/ips/?docbody=&nd=102054722 (gata obpaimenus: 12.04.2024).

3 Tam xe.
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BJ/IMAHUE KOHCTUTYLHWUU PP
HA AAMUHUCTPATUBHOE 3AKOHOAATEJ/IbCTBO

A. U. [lonaHckas,

cmydenm FOpuduveckozo uHcmumyma HayuoHa16Ho020 uccaedo8ameabCcko2o
TomcKkoz0 2ocydapcmeeHHo020 yHusepcumema, 2. TOMCK.

HayuHwlll pykogodumens: K.10.H., doyeHm C. B. BedsiwkuH

Konctutynusa PO saBnseTcs «a4poM MPaBOBOM CUCTEMBI U CUCTEMBI IpaBal» Haulen
cTpaHbl. YacTb 2 cTaTbU 4 OCHOBHOI'O 3aKOHA 3aKpelisgeT eé BepXOBEHCTBO Ha BCeW TeppH-
TOPHUH IroCylapCcTBa. JTO 03HAYAET, YTO BCe IPaBOBble aKThbl OPTaHOB roCyAapCTBEHHOM BJIa-
CTU U OPraHOB MECTHOI'0 CaMOYIIpaBJIEeHUS JOJDKHBI COOTBETCTBOBAaTb OCHOBHOMY 3aKOHY.
Konctutynua PO u 3akoH o0 nonpaBke OKa3blBalOT 3HAYUTEJbHOE BJIUSHHE HA aAMUHUCTPaA-
THUBHOE 3aKOHO/,aTeJIbCTBO.

B cdepe afiMMHUCTpaTUBHO-NIPaBOBOro peryaupoBanusa Konctutynusa PP pernamen-
TUpyeT 6a30Bble IMOJIOXKEHUS: YCTaHOBJIEHHWe NopajKa GOpMHUPOBAaHUs OPraHOB UCIOJIHHU-
TeJbHOW BJlacTh (cT.111, 112); npeATeNbHOCTh aJMUHUCTPATUBHO-NYOJUYHBIX OpPraHoOB
(ct.77, cT.114); aAMMHUCTPATUBHYIO IOCTULMIO (4.2 cT.118, 4.2-4 cT.125); obGecneyeHue pea-
JIN3alUM TPpaXKJaHaMHU CBOMX M30MpaTe/IbHbIX IPAaB U NIpaB HA y4acTHe B YIIPaBJIEHUU rocy-
JlapcTtBoM (cT.4, cT.29, cT.32, cT.33); 3aKpenJieHue MOJIO)KEHUH 0 COBMECTHOM BeZileHUu PO u
cy6bekTOB P® B 06/1aCcTU a]MUHUCTPATUBHOTO 3aKOHOJATEIbCTBA (CT.72) U Ap.

HopMaMmy afMMHUCTpPAaTUBHOIO NpaBa peryJaupylTcsa rocyJapCTBeHHbIe yNpaBJeH-
yeckue oTHouleHUs. KoHctutyuueit PO onpezesieHbl 3a/jaud M OCHOBBI 3TUX OTHOIIEHHUM.
Tak, B 4.1-3 cTaTbu 78 OCHOBHOIO 3aKOHa 3aKpeIlJIeHbl [10JI0KeHUs, Kacarliueca B3auMo-
JleicTBUS deflepasibHbIX OPraHOB MUCHOJHUTEJbHON BJIACTM U OPraHOB MCHOJIHUTEJbHOMN
BaacTu cyobekToB P®. Kpome Toro, nyHKT «k» yactu 1 cratbu 72 Konctutynuu PO ycra-
HaBJIUBAET, YTO aJAMUHUCTPATUBHOE U aJIMUHUCTPATUBHO-NPOLeCCya/bHOE 3aKOHO/aTe b-
CTBO HaXOZATCS B COBMeCTHOM BeieHUH P® u cyobekTOB PO.

HexkoTtopele nccienosareny, B yactHocTH, 0.H.CTapu/ioB nog4yépKkuBalOT 3Ha4UTE  b-
Hy!0 poJsib KoHCTUTYyL MU B mpolecce MOJepHU3aLMU a[MUHUCTPATUBHOIO 3aKOHOAATe b-
ctBa?. Tak, 4.2 c1.118 KoHcTtuTyyuu P®, B KOTOpo# 3aKpenJieHo, YTO a/[MUHUCTPATUBHOE CY-
JIONIPOU3BO/JCTBO — PopMa peasU3al UM CyeOHOM BJIACTH, CTajsa NOBOJOM JIJI1 BOSHUKHO-
BEHUS JAUCKYCCUH 0 HeoO6XoAUMOCTU NpuHATUA Kojekca afj[MUHUCTPATUBHOTO CYAONPOU3-
BOJICTBA Y 3akoHA «06 a/MMHUCTPATUBHBIX Npoueypax». [locse BbIx0JjJa MHOIOYMCI€HHBIX
Hay4YHbIX paboT Ha 3Ty TeMaTUKy U obcyxaeHui B 2015 rogy 611 npuHAT Kogekc ajMuHU-
CTPaTUBHOIO CyZonpousBocTBa PO.

Opnako ¢ npuHsatTueM KAC PO MmHorue npo6sieMbl, CBsI3aHHbIE C OCYLLeCTBJIEHUEM pe-
ajJu3alUu aJMHUHUCTPATHBHOIO CyJONPOU3BOJACTBA, He ObLJIM pa3pelleHbl [0 KOHLA.
10.H.CTapusioB B cBOUX paboTax 3asBJsieT 0 HEOOXOJMMOCTH pa3rpaHUYeHUs] aIMUHUCTpa-
THUBHOI'O CyZ0IPOM3BO/CTBA U NPOU3BO/CTBA M0 JieJj1laM 006 a[MUHUCTPATUBHBIX IpaBOHApy-
IIEHUSX, U, B CBSA3U C 3TUM, YKa3blBaeT Ha HEOOXOAMMOCTb BHECEHHUS IONOJHEHUN B CTAThIO
118 Kouctutyuuu PO. 3

1 HapyTtro C.B., TaeBa H.E. KoncTuTynnonsnoe npaBo Poccuu: yue6HUK /s By30B. 2-€ u3f. - M., 2023.
C.42.

2 CrapunoB 10.H. Kogekc agMUHUCTpaTHBHOTO CyAomnpousBoAacTBa Poccuiickoi @Penepauuu
Ha/ijieXkalass OCHOBA /IJIsl Pa3BUTHs aJMHHUCTPATHBHO-NPOLeCCyaJbHONH GopMbl U GOPMUPOBAHHUS HOBOIO
aIMUHUCTPATHUBHOIO MPOLEecCyaabHOro npasa // XKypHas aMUHUCTPATUBHOrO cyAonpousBoacTBa. 2016. Ne 1.
C.29.

3 CosnoBert 10. Il. K 3aBepuieHHUI0 AUCKYCCHM O NMOHHMAaHUU aAMHUHHUCTPAaTUBHOTO mpouecca //
Cubupckoe opuandeckoe o6o03penue. 2021. Ne3. C. 370.
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B cBA3U ¢ npUHATHEM NONPABOK B AeWCTBYWOLYI0 KOHCTUTYLIMIO U UX 0j00peHHeM B
X0JZle OOILEepOCCUUCKOTO T0JIOCOBAaHUSA, HEKOTOpPble aJMUHUCTPATHMBHbIE AKThl MOTepHean
cyuiecTBeHHOe u3MeHeHue. Tak, B Kogekce Poccuiickoit @efepauuu 06 afMUHUCTPAaTUBHBIX
IpaBOHApPYLIEHUAX MNOSBUJMUCh HaKa3aHWUA 3a pAJ, NpaBOHApYLIeHWH, NpeayCMOTPEHHBIX
cratbsiMu 20.3.1-20.3.4, a UMeHHO: cOBeplleHHe NMyOJUYHBbIX NPU3bIBOB, CJle/CTBUEM KOTO-
pBbIX MOTYT CTaTh [leMCTBUS, HAallpaBJIeHHble Ha HapylleHHue TepPUTOPHUAIbHOU LIeJIOCTHOCTH
PO, nuckpeaurtanuio BoopyxéHHbix cua PP, BBeleHUe caHKI UM B OTHOLWeHUU PD, nopuau-
YeCKUX U GU3NYEeCKUX JIUILL,

Kpome Toro, 6b171a u3MeHeHa ctaTbsl 111 KoHctuTyuuu PO, persnameHTupytoias mno-
psafok HasHauyeHus llpexncenartensa IlpaButenbctBa P®. ITuM ¢dakToM 00yciaBaMBaIach
Heo6X0JUMOCTb NPUHATUA HOBoro ®enepanbHoro KoncrutynuonHoro 3akoHa «O IlpaBu-
TesibcTBe Poccuiickont Penepanm».

Cratbs 1 ®K3 «O [IpaButenbctBe PO» oT 06.11.2020 r. BkitOYaeT B ce6s U3MEHHB-
lMecs omnpejieJleHue UCIOJHUTeNbHOU BaacTU. Tenepb nmomumo [lpaButenbctBa PO B Heé
BKJIIOUEHBI MHble Qe/iepasibHble OpraHbl UCIIOJTHUTEJNBbHOU BJIACTU U OPraHbl UCIOJHUTEJb-
HOM BJIaCTU CyO'bEKTOB, 001llee PYKOBO/CTBO JeATeJbHOCTbI0 KOTOPBIX ocyllecTBJseT [Ipe-
3U/IEHT.

CtouT oTMeTHUTh, 4TO 4YacThb 1 ctaTbu 110 KoHCTUTYUMU 3aKpenJiseT: rjaaBa rocyaap-
cTBa pykoBoJUT [IpaBuTenbcTBOM PD, 0jHaKO caM He BXOJUT B €r0 COCTaB.

B cooTBeTcTBUU co cTaTbér 7 PK3 «O [IpaButenbctBe PO» oT 17 aekabps 1997 roga
pellleHUe BOIpoca O HajeseHUU nosHomouynsamu llpencenarens [IpaBuTenbcTBa OTHOCUTCA
K KOMIIETEHI|UU UCKJIIUUTeNbHO [Ipe3nsenTta PD. ITo ke moJsioxkeHUe 3aKpelisieT NYHKT
«a» cratbu 83 KoHcTtutynuu P®. 3akoH PO o nonpaBke k KoHctutyuuu P® «O coBepiueH-
CTBOBaHHM PEryJMpPOBaHUsA OTZeJbHbIX BOIPOCOB OPraHM3anuu U GyHKIMOHUPOBaHUSA 1y 6-
JIMYHOU BJIaCTU» U HOBBIK 3aKOH O [IpaBHUTenbCcTBe BBEJ MHOW NMPUHLUI GOPMUPOBAHUSA
[IpaBUTE/NbCTBA: TeNnepb IJaBa rocylapcTBa He MOXXeT Ha3HAUYUThb NpPeMbep-MUHUCTpaA 6e3
yTBepKJeHHUA ero Kanauaatypel [ocypapcrBeHHON [lyMOH.

M3MeHusIca ¥ ciocob Ha3HaYeHUs Ha JO0J/KHOCTh eJiepasbHbIX MUHUCTPOB. B cooT-
BeTCTBUHU cO cTtaTber 9 OK3 «O IIpaBuTtenbcTBe PO», yrpaTuBIIero 3aKkOHHYO CHUJITY, MUHH-
cTpbl HazHavatTcd [IpesugenToM Poccuiickoit @enepanyu no npegnoxenuto [Ipencenarens
[IpaBuTenibcTBa. CTaThst 10 HOBOro 3akKoHa 3akKpemnuJa 6oJiee CA0XKHBIM MOPSAJOK oTHOpa
KaHAUJATYp Ha J0/HKHOCTb MUHUCTPOB. PykoBoauTesiell «cuioBbix» cTpyKTyp (MB/, ®CE,
MU/l v fp.) Ha3HauaeT [Ipe3ugenT PO nocne koHcyabTanuii ¢ CoBetoM ®enepanyu, ocTalb-
HbIX — II0CJIe YyTBepxAeHud kanauaaryp l'ocynapcrBenHon Jlymel. To e caMmoe 3aKpenJsieHo
cratbéi 83 Konctutyuuu P®. [lonHoMouusa [lpesuseHTa B 3TOU cpepe orpaHUYMBAIOTCSA
®enepanbHbiM CobpaHueM

B cBsaA3u c usmenenusamu B Koucrutynuu P® 1 ¢ npyuHATHEM HOBOTO BbIlIEHa3BaHHO-
ro ®K3 6b11 U3AaH psj aAMUHUCTPATUBHO-NIPABOBBIX aKTOB, KACAIOIIUXCS OpraHU3aluu Je-
aTenbHOCTHU [IpaBUTebcTBa. OAHUM U3 HUX ABJsseTcd Yka3 [IpesupenTta N2461, BHOCAIUN
u3MeHeHue B Yka3 «O cTpykType desepasbHbIX OPraHOB UCIOJHUTENbHON BJAacTU». PaHee
3amectuTenei [Ipeacenarens [IpaBuTtenbcTBa, coryiacHo Ykasy [IpesuaenTta Ne448, 6b110 11.
Yka3 N2461 yctaHOBUJI HOBOE KOJIM4YeCTBO - 10.

KpomMme Toro, nonpaBku, BHecéHHble B 2020 roay B aelcTBytoulyto Koncrurtynuio PO
pelnad JUCKYCCUOHHBIM BONPOC O MeCTe OPraHOB MECTHOTO CaMOyIpaBJIEHUS B CUCTEMe
OpraHoOB rocy/jlapcTBeHHOU BjacTUl. BbL10 BBEIeHO HOBOE MOHATHE: «eJJUHAs CUCTeMa My6-
JU4HOU BiacTu». B cratbe 132 Konctutyuuu PP nosiBuack 4acTh 3, 3aKpenuBIlas Caeay-
1oie: «3. Opranbl MeCTHOTO CaMOyIpaBJIeHUs U OpraHbl rOCyZlapCTBEHHOU BJIACTH BXOJAT B
e/IMHYI0 CUCTEMY MyOJUYHOM BJacTH B Poccuiickoit ®Penepaliiu U OCyIlleCTBASAIOT B3aUMO-

1 MyxsnbiHuHa M.M. CuctemMa my6JMYHOM BJIACTH W BONPOCHI MECTHOTO CaMOYIpaBJIeHUsI B CBeTe
nonpaBku 2020 roga k Koncrutyuuu Poccuiickoit ®enepaunu // l'ocyaapcTBeHHas ciayx6a U Kaapsl. 2020.
Ne 2. C. 31.

75



JleficTBUe A1 Haubosiee 3P PeKTUBHOTO pellieHUs 3a4a4 B UHTepecax HaceJleHus, IPOXKUBa-
I0L[ET0 Ha COOTBETCTBYWOLIEW TeppUTOpUU». JTO HOBOBBeJeHHEe O00YCJI0BUJIO HEOOXO[ M-
MOCTb NpUHATUA P3 «06 061IUX NPUHIIMIIAX OPraHU3al My Ny6JIUYHOM BJIACTH B CyO'beKTax
P®», B yacTu nepBoi cT.1 KOTOPOToO OonpesesieHbl OPraHbl, BXOAALUE B CUCTEMY MyOJUYHOU
BJIaCTU U B3aWMOJIEWCTBYIOLHE MeXAy COO0U [i/1s pelleHUs 3a/jlad B MHTepecax HaceseHUs
CyO0'beKTOB. Tak:ke B 3TOM 3aKOHe 3aKpeIJIeHO: OpraHU3alus AesaTeJbHOCTb TaKUX OPraHoB,
MX B3aUMO/IelCTBUe, pa3rpaHUYeHUe IpeJMETOB BBeJeHUA Mex/y PpelepalbHbIMUA OpraHa-
MU roCylapCTBEHHOM BJIACTU M OpraHaMU rocyZlapCTBEHHOM B1acTU cyobeKTOB PP ycTaHaB-
nuBatTca Koncrurynuei PO u unbiMu QpeiepasibHbIMY 3aKOHAMMU.

OCHOBBI J1€ITeIBHOCTU OPTaHOB MYOJMYHOM BJIACTH CyO'bEKTOB HALLIU CBOE 3aKOHO-
JlaTeslbHOe 3akpemnseHue B ctaTbe 2 O3 «06 061MX NPUHLMIIAX OpPTaHU3aLUU NyOJIUYHOU
BJIACTH B cyObeKTax Poccuiickoit ®egepauuu». [IpuHIUIBI B3aUMOAENCTBHUS OPraHoB, BXO-
JALIMX B €[JMHYI0 CUCTeMY NIyOJIMYHOM BaacTU 3akpenseHbl B cT.17 @3 «0 'ocygapcTBeHHOM
CoBete Poccuiickoit ®egepauun». K HUM oTHOCATCS: 3G PEKTUBHOCTD OCYLECTBJIEHUS My6-
JIMYHBIX QYHKLUK Ha ONpeJieIEHHbIX TEPPUTOPHUSAX; CAMOCTOSAATEJIbHOCTb U Iiesiecoobpas-
HOCTb B OCYIIECTBJEHHUHU OpraHaMu My6JUYHOM BJIACTU CBOMX MOJHOMOYMM; OTKPBITOCTb U
JIOCTYIHOCTb UHPOpPMALIMU O JeSTeJbHOCTU TaKUX OPraHoOB; oleHKa eé 3(pPeKTUBHOCTHU B
COOTBETCTBUU C (pefiepa/ibHbIMU 3aKOHAMHU U 3aKOHAMU CyO'bEKTOB. CTOUT OTMETHUTH, UTO
MMEHHO B 3TOM HOPMaTUBHO-NPAaBOBOM aKTe BIEpBble ObLIO 3aKpeNeHO MOHATHE «Iy0-
JINYHAs BJACTbY.

CTouT oTAeNbHO paccMOTpeTh BaussHUe KoHctutyuun P® Ha ajMUHUCTpaTHBHOE 3a-
KOHOAATeJAbCTBO Cy6beKTOB. CTaThsl 72 KoHcTuTynuu PO, kak 6blJ1I0 OTMEYEHO paHee, 3a-
KpemnJ/sieT: afMUHUCTPAaTUBHOE U aJMUHUCTPATUBHO-NPOLECCYyaJbHOE 3aKOHOAATEJNbCTBO
HaxoJSTCS B COBMECTHOM BeJieHUM Poccuiickoit Pefiepaiyiv U Cy6'beKTOB.

3To ke noJsiokeHUe pa3BuBaeTcs B 4. 1 cT. 1.1. KoAll P®: «3akoHoaaTesbCTBO 006 aj-
MUHHUCTPATHUBHbIX PAaBOHAPYIIEHUSAX COCTOUT U3 HacTosuero Kojekca 1 NpuHUMaeMbIX B
COOTBETCTBUHU C HUM 3aKOHOB Cy6beKTOB Poccuiickoin ®enepauuu 06 aj]MUHUCTPATUBHBIX
npaBoHapyueHusax!». Kpome toro, Konctutynuonunsii Cys PO B [loctanoBienuu ot 10 Ho-
A6psa 2022 r. N2 2944-02 pa3bsCHUJI: CYyO'beKThl yIpaBOMOYEHbl IPUHUMATh 3aKOHbI 00 aji-
MUHUCTPATUBHbBIX IPaBOHAPYLIEHUSX, €C/IM OHU He IPOTUBOPEYUT PeiepaabHbIM.

OfHako HEOGXOAMMO MMETh B BUJZY, YTO B COOTBETCTBHUM C MYHKTOM «I'» CTaTbu 71
Konctutynuu PO, opranusanus cucteMbl Ny6JUYHOM BJIACTH, YCTaHOBJIEHUE dejiepalbHbIX
OpPraHOB HCHOJHUTEJNbHOU BJIACTHM OTHOCATCA K UCKJIIOUYUTENbHOMY BeJeHHI0 Poccuiickoin
®epepauuu. To ecTh, cyobekTbl PO He Haze/1IeHbI MOJTHOMOYUSIMU 110 IPUHATHIO HOPMATHB-
HO-NIPaBOBbIX aKTOB, KaCalIIUXCs OpraHu3anuu chepol ynpaBjeH4eCKUX OTHOLIEHUH.

Takum o6pazom, Koncrutynusa PO ycranaBinBaeT 6a30Bble 3/1eMEHTBI, HA OCHOBE KO-
TOPbIX NPOUCXOAUT GOPMHUPOBAHUE U JlajibHelIIee pa3BUTHE a/IMUHUCTPATUBHOIO U a/JMU-
HUCTPATUBHOTO MPOIEeCCyaJbHOTO 3aKOHO/JATeJbCTBa. 3aKOH 0 nomnpaBke K KoHcTUTynuu
P® nsmeHus nopsok GopMHUpoOBaHUs OPraHOB UCIOJHUTENbHON BJIACTH, poJib [Ipe3ueHTa
B 3TOM Ipoliecce, BKJIKYHUJ OPraHbl MECTHOI'O CaMOYTIPaBJIeHUS B €JUHYIO0 CUCTEMY MyOIUY-
HOU BJIACTH, YTO MOBJIEKJIO 32 COO0U NPUHATUE aIMUHACTPATUBHO-IPABOBbIX AaKTOB.

1 Kogekc Poccuiickoit @efepanuu 06 a[MUHUCTPATUBHBIX NMpaBoHapymeHUsx oT 30.12.2001 Ne 195-
@3 // Cobpanue 3akoHogaTenbcTBa PO. 2002. N2 1 (u. 1). Cr. 1.

2 Onpepenenue Koncruryuuonnoro Cyaa PO ot 10.11.2022 Ne 2944-0 «Ilo 3anpocy Koctpomckoro
06J1aCTHOTO Cy/ja 0 TPOBEpPKe KOHCTUTYLHUOHHOCTH cTaThu 1.1, yacTu 1 ctatbu 1.4, yacteit 1 u 2 ctaTbu 1.6 Ko-
nekca Poccutickoit ®enepanuu 06 aAMUHUCTPATUBHBIX TpaBoHapymeHusax» // CIIC «KoHcyabTaHTILIIOCY.
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IIPABOBBIE ACIIEKTbI KATETOPUH «TPA®PPUTH»
U IOPUANYECKHUE ITOCJTIEACTBUA UX CO3JAHUA:
AJIMUHUCTPATUBHO-IIPABOBOM ACIIEKT

A. U. llosnsHckas,

cmydenm FOpuduveckozo uHcmumyma HayuoHa16Ho020 uccaedo8ameabcko20
Tomckozo 2ocydapcmeeHHoz20 yHugepcumema, 2. Tomck.

HayuHbltl pykogodumeubw: k.10.H., doyeHm C. B. BedsiwikuH.

B Hame BpeMs CylecTBYIOT pa3Hble CIOCOOBI BbIpaXKeHUS JIMYHOTO UJIM OOILeCTBEH-
HOro MHeHHUs. OJHUM U3 TaKHUX SIBJISIETCS HaHeceHUe rpadpPpUTH Ha CTEHBI 3[JaHUH, COOpYKe-
HUH, TpaHCIOpPTA U T.J. XOTs 3aKOHOAATeNbCTBO Poccuiickoit ®efepaiud U He 3aKpeEIJISIET
3TO [leMiCTBUe KaK NpaBOHapylleHHWe, Ha NpPaKTUKe aBTOPbl OT/e/JbHbIX U300pa)KeHUH IO-
JIOGHOTO po/ia MPUBJIEKAIOTCA K aJIMAHUCTPATUBHOM, @ UHOT/Ia U K YTOJIOBHOU OTBETCTBEH-
HOoCTH. llesib paboThbl — MPOBECTU UCC/AEL0BaHUE MPABOBBIX aCIEKTOB KAaTEropuu «rpadpdu-
THU» U IOPUUYECKUX MOCAEeCTBUN UX CO3/JaHUSA B KOHTEKCTE aMUHUCTPATUBHO-IPAaBOBOTO
peryJupoBaHus.

B 3akoHogaTesnbcTBe Poccuiickoit Pepepanuu onpejeseHre MOHATUSA «TpadPUTH»
oTcyTcTByeT. OlHAKO B paMKax HUCC/e/JOBaHHUSI HEOOXOJUMO BbIJIEJUTh CylleCTBEHHbIE MPU-
3Haku 3Toro ¢peHomeHa. [lo 3Toit mpuyrHe obpaTuMcsa K popMyJIMPOBKAM, KOTOpPble paHee
OBLIM UCII0JIb30BAHBI UCCIEI0BATE/ISIMU B CMEXXHBIX HEIOPUANYECKUX OTPACIAX:

Bo-nepBbix, «Ceilyac 3TOT TepMUH [rpadPuTH]| 03HayaeT BCAKYH Hepa3pelléHHYIO
HaJIMCh, 3HaK, CAeJaHHbIE JIIOObIM CIIOCOOOM Ha 06'bEKTax OOIeCTBEHHOM M YaCTHOM Co0-
CTBEHHOCTHU ».

Bo-BTOpbIX, «I'padpduTH — HaANKCU U PUCYHKH, BbINIOJIHEHHbIE OT PYKHU U HEUHCTH-
TYLMOJIM3UPOBaHHbIE [I0 CBOEMY XapaKTepy2».

Y4uTbIBas U3JI0’)KEHHOE, MOXKHO CZieJIaTh BBIBO/J] O TOM, YTO rpadpPUTH NpeICTABASIOT
co00U HeCAaHKLIMOHUPOBaHHbIE HAAMUCh, 3HAK WX PUCYHOK, a/[peCOBaHHbIe JIMO0 KOHKpET-
HOW rpymnmne Jiul, JUO0 0OLIecTBY B LeJIOM U CJeJlaHHble JIDObIM CIOCOO0M Ha 00'bEKTax
YaCTHOM, MyHUIIMIIAJIbHOM UJIM FOCYZapCTBEHHON COOCTBEHHOCTH.

O6patumcsa K uctopuu 3toro sijieHus. Kak orMmevaet A.C.KosiocoB B cBoel paboTe,
C710BO «rpadPpUTHU» MPOUCXOAUT OT UTAJbAHCKOTO «grafficare», 4To 3HauuT «uapanaTb ».
BrniepBble TEpMHUH ObLI yIOTPE6JIEH MO OTHOIIEHUIO K HAAIMUCAM, HAWEeHHBIM BO BpeMs pac-
konok [lomneu B 1755 roay. [lo3gHee 3TUM ke CJIOBOM CTa/Id Ha3blBaTb PUCYHKHU, KOTOPHIE
HAaHOCHUJIMCb aMEPUKAHCKOW MOJIOZIEXbI0O HAa pa3Hble 3/jJaHUs B KoHLe 60-x rogos. Toraa u
BO3HUKJIO rpadpdutu aABmkeHue. C pa3BUTHEM UHTEpPHETA OHO CTPEMUTEIbHO HAabUpaJsIo Mo-
NyJsIpHOCTb N0 BceMy Mupy. B Poccuto rpadduTtu npuuwio ¢ HayasoM nepecTporMKU U aK-
THBHO pa3BUBaJIoCh nocse pa3Basa CCCP, kak peakiys o61ecTBA HA MPOUCXOASIIHNE COObI-
THS.

Conposiory, ¢usocodsl, ICUX0JOTU HAa3bIBAKOT Pa3Hble MOTHBbI BOSHUKHOBEHHS 3TO-
ro sijaeHus. OfHaKo HauboJiee 3HAYUMbIMU SIBJISIOTCA TaKue KaK: CTpeMJieHUe K UJeHTHY-
HOCTH, IPOTECT NPOTUB COLUATBHBIX HOPM, PeLleHUH, JeUCTBUU OPraHOB roCyZapCTBEHHOMU
BJIACTH, A TAaKXKe pa3BJjieueHHe U TBOpUYecKas camopeasin3anus. He UCK/IOYEHO, YTO yKe Ha
atane 3aAyMKU rpadPuUTU MOXKeT MOSIBUTbCS 3aMbICesJl O COBEpPIIEHUMU MNPOTHUBOIPABHOrO

1 BosikoBa JI.A. Banganuam u rpad¢uTy Kak ofHa U3 GOPMBbI TPOSBJIEHUS AeBUALMH CPESH MOJIOENKH
// llcuxosorus v nejaroruka: MeToMKa U MpobieMbl IpakTHYecKoro npuMeHeHust. 2009. Ne6. C. 123.

2 benakun A.M. ®eHomeH rpadduTu: ncuxosorudeckue acnekTobl // BectHuk CaHkT-IleTepOyprckoro
yHuBepcuTeTa. 2009. Ne2 (1). C. 292.

3 KosiocoB A.C. Uctopus rpadpduTyd ABUKEHUS U €ro COBpPEMEHHblE POCCHUMCKHE 0COGEHHOCTH [/
BecTHUK ciaBAHCKUX KyJabTyp. 2012. Ne XXV. C.45.
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JleViICTBUS, TaK KaK M300pakeHHWS Ha TAaKUX PUCYHKaX BIOJIHE MOTYT NOCATaTh Ha 06lie-
CTBEHHYIO0 HPAaBCTBEHHOCTb WJIU IPU3bIBATH K 3TOMY.

WHTepecHbl pe3ysibTaTbl ONpoOca HacesJeHUdA Mo 3ToMy noBoAy. CorJiacHO JaHHbIM
Bcepoccuiickoro neHTpa U3ydyeHHUsl 00leCTBEHHOro MHeHHUs, 27% pocCUsH cyuTaeT rpad-
buUTH BUOM COBPEMEHHOTO UCKYCCTBA, 24% He cYyUTaIOT, a 45 % OTMEeTHUJIH, YTO OHO MOXKET
ObITb YMECTHbIM B 3aBUCUMOCTH OT CUTyallUU (IpuUMedaTesbHO, YTO CPeJU PEClOH/EHTOB
ObLIY IpakJaHe pa3HbIX Bo3pacToB). TakuM 06pa3oM, 3TO siBJIeHHE B KAKOU-TO CTENIEHU Jie-
TUTHMHO.

I'padduUTH MOXKHO paccMOTpPeThb Kak OJMH M3 BUJOB BaHzAaausMmal. CorslacHo cT. 214
YK P® BaHzAaniu3M — 3TO OCKBEPHEHMeE 3/1aHUW WJIM MHBIX COOPY>KEHUH, Topya UMyLIeCcTBa
Ha 0OILECTBEHHOM TPAHCIOPTE WX B UHBIX 00LIeCTBEHHbIX MecTaX. CTOUT OTMETUTH, YTO
JlaHHOe JIeCTBUe pacCMaTpPUBAETCA KaK MpecTyIlJIeHUe NIPOTUB 00LeCTBEHHOW 6e30macHo-
ctu. CorsiacHo KoHuenuuu obiiecTBeHHOM 6e3onacHOcTU B Poccuiickoin ®Penepayuu ot
4.11.2013 roza noj «06I1eCTBEHHON 6€30MaCHOCTbIO» MOHUMAETCS COCTOSIHHE 3allUIeHHO-
CTU 4YeJiOBeKa U IpaKJaHWHA, MaTepUasbHbIX U JYXOBHBbIX LJeHHOCTeN 0611ecTBa OT Ipe-
CTYNHBbIX W HHBIX MPOTUBONPABHBIX MOCATaTEJbCTB, COLIMAJbHBIX U MeEXXHALMOHAJIbHbIX
KOH(QJIMKTOB, a TaKXe OT Ype3BblYalHbIX CUTyallul IPUPOSHOr0 U TEXHOTEHHOT 0 XapaKTepa
2, [IpoaHaIM3UpPOBaB ONpeje/eHre BaH/JalM3Ma U O6LIeCTBEHHOH 6e30MacHOCTH, MOXKHO
cAesiaTh BbIBOJ, O TOM, YTO rpadPUTU OTHOCUTCS K MPECTYIJIEHUIO, 3aKpeniéHHoMy 214 cTa-
Thek YK P®. Bo-nepBbix, M0Jj06HOr0 pojia pUCYHKH 4allle BCero co3JaloTcs Kpackou U3 6aJ-
JIOHUYMKA, YTO B 3HAYMTEJbHOW CTENEeHU NMOPTAT 0O'bEKT, HA KOTOPOM pacroJiararTcs. Bo-
BTOPBIX, TaKHe U300paKeHHUs1 MOTYT HOCUTb 6e3HPAaBCTBEHHbIM UJIA OCKOPOUTEJIbHBIN [
ob1iecTBa xapakTep. B kauecTBe npuMepa npuBeny ZieJio, KOTopoe 66110 paccMoTpeHo Kpac-
HOTBapJeicKkuM pailoHHbIM cyfoM CaHkT-IleTep6ypra. [IpUuHATO pelieHUe O 3aKJHOYEeHUU
N0/l CTpaKy MY>KUYMHY 3a co3ziaHue rpadpduTu Ha cteHax AoMoB N212/49 Ha CHHABHUHCKOMN
yaune 1 51/13 no CpeJHEOXTUHCKOMY MPOCIEKTY, BbIpaXkarolue J60Bb K BoopyKEéHHbIM
cuJiaM YKpauHbl. B 1aHHOM ciiy4ae sICHO MPOSIBJIEHO MOCATATeNbCTBO Ha OOIECTBEHHYIO
6€e30MaCcHOCTb, TaK KaK 3aTparMBaJicsl U, BO3MO>KHO, 00CMeuBaJICl MeXXHALlMOHA/IbHbIN KOH-
GIUKT.

OpHako He Bce rpadpduTH ABAAIOTCA NpecTymieHueM. [lo MoeMy MHeHU1O, rpaddUTH
CTOUT paccMaTpUBaTh KaK a/[]MUHUCTPAaTUBHOE IPaBOHAPYLIEHHUE.

PaHee oTMe4YeHO, YTO U306paKeHHSI MOTYT HAHOCUTb BpeJ, UMYILEeCTBY. C 3TOW TOYKHU
3peHus JOMyCTUMO paccMoTpeHUe rpadPUTH Kak aIMAHUCTPATUBHOrO MPaBOHApyIlIEeHUs B
06J1aCTH OXpaHbl COOCTBEHHOCTU B COOTBETCTBUU cO cTaTbel 7.17 KoAIl PO «YHuYTOXKeHUE
WJIM TIOBPEX/IeHUe YYXKOro uMylecTBa». HakazaHueM B TakoM caydae 6yzeT mTpad B pas-
Mepe OT TPEXCOT J10 NATUCOT pyOJIei.

B ct. 1 ra1. 20 KoAlIl P® 3akpenJsieHO Ha3BaHMe TIJaBbl: «AJIMUHUCTPAaTUBHBIE NIPABO-
HapylleHUs], Mocsaramuide Ha OOLeCTBEHHbIN MOPSALO0K U OOIECTBEHHYI 0e30MacHOCTbY.
TepMuH «0b61IeCTBEHHAsA 6€30MaCHOCTb» ObLI JJaH paHee, a «00IeCTBEHHbIN MOPSAA0K» MOXK-
HO ONpe/ieJIMTh KaK perJiaMeHTUPOBAaHHbIN B FOCY/1apCTBE COIMAIbHO-IIPABOBLIMU HOPMaMH
HNopsi/0K, 06ecrneyrMBalOUIMi 3alUTY JUYHOCTH, 0OILECTBA U FOCYyAAPCTBa OT MPOTUBOINPAB-
HBIX 10CATATe/IbCTBS,

1 Munneposa E.A, Musiepos E.B. «HpaBcTBeHHbIN BaHAaIM3M» UJIM K BOIPOCY O JleKPMMHUHAJIM3ALNHU
HEKOTOPbIX 0XBaTbIBaeMbIx CT.214 YK PO nelicTBUI c ycTaHOBJIEHHEM 3a UX COBeplIeHUe aJMUHUCTPAaTUBHON
OoTBeTCTBEHHOCTH // EBpasuiicknii Hay4HbIH )KypHast 2017. Ne 4. C.110.

2 KoHuennus o6uecTBeHHOH Oe3omacHoctu B Poccuiickoil ®epepaunu: yTB. [lpesuseHtom PO
14.11.2013 N IIp- 2685 // CIIC KoncyaptauTllitoc. —

URL: https://www.garant.ru/products/ipo/prime/doc/70425172/ (nata o6paienus: 20.04.2024).

3 KysHenoB A.Jl. OOuiecTBeHHbIH MOPSJOK KaK COLMAJbHO-NPABOBasi KaTEropus: TEOpPETHUYECKOe
ucciaenosanue // BectHuk Benropopckoro wopugudeckoro uHctutyta MB/l Poccuu umenu W.J. [lytuivna.
2022, Ne 2. C.9.
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OueBUAHO, 4TO rpadpdUTH, B 3aBUCMMOCTH OT yMbIC/Ia CyO'beKTa ero HaHOCAILEero, a
TakKke QaKTUYeCKUX JeHCTBUH MOXeT ObITh KJACCUPUIMPOBAHO KaK COCTaB aJJMUHUCTpa-
TUBHBIX [paBOHApPYLIeHWH, NpPeAyCMOTpPeHHbIX, Hanpumep, crarbamu 20.1, 20.3, 20.3.2,
20.3.3, 20.3.4, 6.13 KoAIl PO.

B yactu nepBo#t cratbu 20.1 KoAll P® gaHo onpepesieHMe MeJIKOTO XyJMTAaHCTBa:
HapylLleH’e 00IeCTBEHHOIo MOps/iKa, Bblpaxalllee sIBHOe HeyBa)KeHHe K 0OLeCTBY, CO-
IpOBOX/Alolleecss HelleH3ypHOM OpaHbl0 B OOLeCTBEHHBIX MeCTax, OCKOPOUTENbHbIM NPU-
CTaBaHUEM K rpak/jaHaM, a paBHO YHUYTOXXEHUEM WUJIM NOBPEXJeHUeM 4y»KOro MUMyLlecTBa.
OfHUM M3 MOTHUBOB CO3/aHUA TpadPUTH, KaK ObIJIO CKa3aHO BbILIE, ABJAETCA BbIpaXKeHHe
HEeJI0BOJIbCTBA N0 OTHOILUEHUIO K JIeCTBUAM OpPraHOB roCyJapCTBEHHOM BJIACTH, MECTHOIO
caMoOyIpaBJieHUsI U 0011ecTBa B LiesIoM. Mcxoig U3 3TOro, U306pakeHus1 Ha CTeHax 3JaHUH,
TPaHCIIOPTAa MOT'YT PacCMAaTPUBATbCA KaK MeJIKOe XYJIMTAHCTBO, €CJIM OHU SICHO BBIPAXaloT
IpOTeCT aBTOpa WM COJepKaT HelleH3ypHble BoipakeHus. Ctatba 20.1. npeaycMaTpyBaeT
wTpad 3a 3TO B pa3Mepe OT NATUCOT A0 OJHOM ThICAYU PyO6Jiel WIU aJMUHUCTPATUBHBIN
apecT Ha CPOK /10 NAATHAZLATH CYyTOK.

WHorpa rpadduTy WIIOCTPUPYIOT pa3iMuHble 3HAKH, QUTYPBI, CIOBOCOYETAHUSA, KO-
TOpble UMEIOT OTHOLIEHWE K HALIUCTKOMN WJIK 3KCTPEMUCTKON aTpUOYTHKeE UK CUMBOJIMKE. B
TaKOM CJly4ae CO3JaTesd U300paKeHUHW MOTryT ObITh IPUBJI€YEHb] K aAIMUHUCTPATUBHOM OT-
BeTcTBeHHOCTH 10 cTtaTbe 20.3 KoAll P®. Hakazanue — HajioKeHUe aJJ]MUHUCTPATHUBHOIO
mTpada Ha rpakJlaH B pa3Mepe OT OJHOM ThICAYM A0 ABYX ThICAY pybJsier ¢ KOHUCKaLuen
npejMeTa a/IMUHUCTPATUBHOTO NPaBOHApyIlIeHUs U060 aJMUHUCTPATUBHBIN apecT Ha CPOK
J10 IATHAALATH CYTOK C KOHQUCKaLMel npejMeTa af]MUHUCTPAaTUBHOr O IpaBoHapyuieHus. f
JlyMalo, 4To B cjy4dae ¢ rpadduTH noj «KoHUCKaLuen npeameTa» cjaefyeT IOHUMATh yja-
JIeHHe PUCYHKa C TIOBEPXHOCTH NpeiMeTa, Ha KOTOPbIM OH ObIJ1 HAHECEH.

Ecnu ke rpadpPuTH cOfepKUT yHUXKEHHE JOCTOUHCTBA KaKUX-JMOO0 JIUL U3-3a UX M0-
JIa, pachl, HALMOHAJIBHOCTH, PEJIMTUO3HOM NIPUHA/JIEKHOCTHU U T.J. WIH NIPU3bIB K HEHaBUCTHU
10 TeM e NpUYHUHaM, cjaeayeT HakaszaHue 1o craTtbe 20.3.1 KoAIl PO, To ecTb HanoxeHue
a/IMMHUCTPAaTUBHOTO 1ITpada Ha rpakJaH B pa3Mepe OT JeCATH ThICAY 0 ABaJLUATH ThICAY
py6Jiel, uiu obsi3aTesibHble paboThl HA CPOK /0 CTa 4YacOB, UM a[]MUHUCTPATUBHBINA apecT
Ha CPOK 10 NATHAALATH CYTOK; HAa IOPUUYECKUX JIUL] - OT JBYXCOT MATUAECATH THICAY [0 M-
THCOT ThICAY pyOJIen.

B HasBanue craten 20.3.2 u 20.3.4 KoAll P® Bkit0UeHO NOHATHE «IIPHU3BIB». 3aC/ay-
»KeHHbIX opuct P® BpuinuantoB A.B. B cBoéM yyebHUKe onpejesisseT ero kak ¢opmy IMcu-
X0JIOTUYECKOI'0 BO3/JeMCTBHSA Ha CO3HAHUE U BOJIIO JIIOJEN C LeJ1bl0 MOOYAUTh UX K COBeplie-
HHUIO OTpe/ie/IeHHbIX feficTBuiil. Kak npaBuo, rpadpdpuTi — 3TO ApKOe U306paxkeHHe, KOTO-
poe oka3blBaeT 3MOLIMOHAJIbHOE BJIMsSHUE Ha 3pUTeJd. YBU/IEB TAKOM PUCYHOK, JIMLIO0 MOXET
IIOMEHATb CBO€ MHEHHE O JPYIUX JIMLAX, OPraHM3anyaX, HapoJax U BIIOCJeJCTBUM COBep-
IIUTb IPOTUBOINIPABHOE JleHCTBHUE.

K cratbam 20.3.2. u 20.3.4. KoAll PO npumbikaeT u ctaTbs 20.3.3 KoAll P®, B Ha3Ba-
HUY KOTOPOM HET CJIOBA IIPU3bIB», 0JHAKO OH MO/ pa3yMeBaeTCd U NOABJIAEeTCA B YaCTHU Nep-
BoW. OnATh ke, co3gaTesb rpapUTH BIOJHE MOXKET NPUAYMaTb 'POMKOE BbICKa3blBaHUE,
JIO3YHT, U300pa3UTb €ro, Bbl/IeJIUTh arpeCCMBHbIMU LiBeTaMHU (KpacHbIM, OpaH>KeBbIM), YTO
TaKXe MOXKeT MOBJIMATh Ha 00LeCTBO U BbI3BaTh B HEM NOTPEOHOCTb B aKTUBHBIX J€CTBU-
SIX, HallpaBJIEHHbIX HAa yCTPaHEHUEe KaKOU-11M60 NpoO6JieMBL.

CTOUT OTMETUTDh, YTO TAKHWe PUCYHKH pacCIo/laraloTcsl B 06OLIeCTBEHHbIX MeCTax, Ije
MX MOTYT YBH/IETb He TOJIbKO B3pOCJble pak/laHe, HO U HecoBeplleHHoJleTHHe. Bo3geit-
CTBOBATb Ha UX CO3HaHMUeE ropas/io Jierde. [1o 3Toil npuunHe, rpapuTH, BoIparkawlue npu-
3bIB aBTOPOB K HEHABUCTH [0 OTHOLIEHHUIO K KaKUM-JIM6O0 JiMLaM, 1eHCTBUSIM MPOTUB BJa-
CTH, TEPPUTOPHUATIBHON LIEHHOCTHU IOCYZapCcTBa U T.I. JOJDKHBI OBbITh YOpaHbl C TOPOJCKUX

1 BpunnuanTtoB A.B. YrosoBHoe npaBo Poccuu. YacTu o61iast U oco6eHHast: Y4eOHUK [JisT BY30B 2-€
u3[., nepepab. u goi. - M.: U3a-Bo [Ipocnekr, 2016. C.995
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00bEKTOB, a HUX CO3JaTesJM NpPHUBJEYEHbl K aJMUHUCTPAaTUBHOU OTBETCTBEHHOCTHU. Ecin
0000UIUTh HaKa3aHHUs, NponucaHHble B cTaTbsax 20.3.2-20.3.4, mosy4udTcs ciaeAylollee:
wtpad ot 30 go 50 Teicay (Pusnueckoe auno), ot 100 ThicAd A0 200 TricAY (ropUAHYECKOE
auno), ot 300 1o 500 ThicAY (AO/PKHOCTHOE JIMILIO).

[TocpeactBoM rpadduTu B HacTosllee BpeMs MOXeT ObITb OCylLleCTBJIeHA peKJaMma
HAapKOTUYECKUX U MHBIX 3alpeléHHbIX BellecTB. TorJa nocaeAyoT a[MUHUCTPATUBHASA OT-
BETCTBEHHOCTb 1o cTtaTbe 6.13 KoAll P® u Haka3zaHue B BU/l€e HAJIOXKEHHUS aJIMUHUCTPATHB-
Horo mrpada.

Takxke rpapduTy MOXKHO paccMOTpeTh, KaK aJIMUHUCTPATUBHOE IpaBOHApylleHUe
NpPOTHUB NOpsJKa ynpaBjeHUs. B kauecTBe npuMepa NpuBeay caydad M3 CyAeOHON NpaKTH-
Ku. 25 MapTa 2014 roga CoBeTCKHUM palOHHBIM cyj ropoja BopoHex BblHec pelieHHe IO
rpakJaHckomy gedy. [IpokypaTypol 6bl1a mpoBeAeHa MpoBepKa COOJ0AeHUN TpeboBaHUM
3aKOHO/JATeJbCTBA NIPU OCYILLECTBJIEHUH PYKOBOJCTBOM KUJIbIM JOMOM, BbISIBJIEHO Hapylle-
HUe: Ha dacajie JoMa pacnojiarajuchb HeCaHKIMOHUpPOBaHHble pUCYHKHU. Cys 06513a1 Ynpas-
JIIOIYI0 KOMIAHUI0 OYUCTUTH dacaj 3/laHUsl, TaK KaK OblJIM HapylLleHbl HOPMBI CTaTbHU CT.
33.1 3akoHa Boponexckoi o6sactu ot 31.12.2003 r. N2 74-03 «06 afMHUHUCTPATHUBHbBIX
NpaBOHApyLIeHUSX Ha TeppUuTopuu BopoHexckol obaactu». B gaHHOM ciaydae rpadpdutu
SIBJISIETCS YaCTHBIM CJlydyaeM HecoOJII0[ieHHsl NpaBUJ 6J1aroyCTpoMCcTBa TEPPUTOPUU MYHU-
[UIaJUTEeTa U BJEYET 3a CO60M Haka3aHUe B BU/Je mTpada.

OnHako He Bce rpadPUTH HOCAT OCKOPOUTENbHBIN 11 0011ecTBa XapakTep. HekoTo-
pble U3 HUX CO3/AIOTCA C LeJIbl0 MPeobpaXKeHusl OKpy»Karlleil cpeJibl U CIOCOOCTBYIOT CO-
XpaHeHUI0 uctopudeckor namaTu. Hanpumep, B ToMcke yuutenb uctopuu Koncrantus Ye-
peHkoB B 2021 roay HapucoBaJl MOPTPET OCHOBATEJbHUIbI YXEHCKOT0 6aTasiboHa, Mapuu
BoukapéBol, Ha 3/]JaHUH 10 ajipecy yJa. HUKUTUHa, 4. 64, TaKUM 06pa30M YBEKOBEUUB NaMATh
repos [lepBoii MupoBou BoMHbL. B 2023 rogy B 3TOM ke ropojie NpoxXoAu pecTUBaIb YIUU-
HOr'0 HCKycCTBa «Bbixoa B ropoa» npu noajaepkke IlpesupeHTcKoro ¢poH/Ja KyJbTYPHbIX
MHULUATUB, B paMKaX KOTOPOTro ObIIM pacnucaHbl TpaMBal, xxuaoil kommiaekc «KRETRO City»,
a Takke ¢gacaz 37aHus no agpecy Posa Jlrokcem6ypr 8. Llesibio co3ganHus 3TUX rpadpPuTH SB-
JI1eTCA peasin3alius TBOPYECKOro NOTEHIMaa MOJIOABIX JIIOJEeN Y yKpalleHHe ropoJCKON
cpezibl. CTOUT OTMETHUTBD, YTO pecTruBaIb «Bbixo B ropog» cnoHcupyeT AgMuHucTpanus [o-
posa ToMcka, IO3TOMYy B ero paMKax HaHeceHUe NU300pakeHUM Ha dacajibl COOPY>KEHUH Je-
rajibHoO.

B Takux cayyasax rpadpduTu fABASETCS OJHHUM U3 BUJIOB COBPEMEHHOr0 U300pasu-
TeJIbHOTO MCKYCCTBAa MU HOCUT OKYyJIbTYPUBAKOIIMK XapakTep. Takke OHO MOXET UCIOJIb30-
BaTbhCSl aBTOPAMHU B LieJIsIX peKJIaMbl U pacCIpoOCTPaHeHUs UJled CBOET0 TBOpPYECTBa.

B KadecTBe HCTOYHMKA 3aKOHOJATEJbHOTO 3aKpelJeHUs OIpeJesieHUs] MOHATUSA
«rpapdutu» B Poccuiickoit @esepanuu cTouT paccMoTpeTh [locTaHoB/IeHUe [IpaBUTENBCTBA
MocksBel. [losiHOe Ha3BaHue 3By4yUT Tak: «[loctaHoBsieHue I[lpaBuTesbcTBa MOCKBBI OT
16.07.2019 Ne 877-I110 HaHeceHUHX HAAIHMCEHN, U300paKEHUUN MyTeM MOKPACKH, HAKJIEHUKH,
pocnucy B TexHUKe «rpadPUTHU» M UHBIMHU CIOCOOAMU HAa BHEIIHHE MOBEPXHOCTH HEXHUJIbIX
3/laHUU, CTPOEHUH, COOPYKEHUU, MHOTOKBAapTHUPHBIX JOMOB B ropose MockBe». JlaHHOe 1o-
CTAaHOBJIEHHE He JAET MPSMOro omnpejeseHUs1 NMOHATUS «rpadpPUTH», OJHAKO 3aKpernseT
OTJIMYHE JIeTAJbHbIX U300paXKEHUN OT HeJslerajbHbIX. Tak, HaIpUMep, PUCYHKH, HaKJIEUKH,
HaJKUCH, HAHECEHHbIe Ha (acajbl XXUJIbIX U HEXUJIBIX COOPYKEHUU B C/ly4yae, eCJiU OHU MO-
NyJSIPU3UPYIOT BaXKHYIO [AJs UcTopuM OTedecTBa JIMYHOCTb WJIMU COOBITHE, MOTYT ObITh
OCTaBJIEHBI U JierajiM30BaHbl Yepe3 obpalieHue B JlemapTaMeHT KUJIULUHO-KOMMYHaJIbHOTO
X035IUCTBa ropozia MOCKBBI.

Ecnu ke copepkanue rpaddutu npotuBopedyuT [IpaBusam [[IpunioxkeHre K mocTa-
HOBJIEHUIO], TO TAKOU PUCYHOK HEOOXOAUMO yOpaTh C MOBEPXHOCTU 0O'beKTa B TeueHHe 15
KaJleHapHbIX JHel. O4yeBUJHO, UTO yJa/ieHhe Bo3JlaraeTcsl Ha aBTOpa, OJHAKO eCJHd OH He
M3BECTEeH, TO OTBEYAIOT COOCTBEHHUKHU 3/]JaHHUS, HA KOTOPOe OblI0O HAHECEHO U300pakeHUe.
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CtouT Takxe ckasaThb o [IpaBusax HaHeceHus: rpadpduTtu corsacHo [locTaHOB/IEHUIO
[IpaBuTesnbcTBa MockBhl. [IpaBusia pa3pemaloT HaHeCeHHe TeX M300paKeHHWH, KOTOpble He
coZlep>KaT NMPU3bIBbI K KECTOKOCTH, HACWJIMIO, IeMOHCTpaluUil ynoTpebJyeHUss HapKOTUYe-
CKHUX BelLleCTB U TabauyHbIX U3/JjeJIMU U T.A. U B IPOTUBOBEC B NYHKTe 2.1. TOBOpUTCA caeny-
roulee: «/lonyckaeTcss HaHeCeHUe U300paKeHUH, MONy/IAPU3UPYIOLUX BbIJAIOLIMXCH JIUYHO-
CTel, UCTOpUYECKHe COObITHSA, HAYKy, CIOPT, UCKYcCTBO. HaHeceHHe M306pa)keHU UHBIX Te-
MaTHK He J0IyCKaeTCa».

BosBpamasce K BaHJa/IM3My, CTOUT OTMETHUTb, 4YTO [IpaBusa Takxe paspeliarmT Bpe-
MeHHOe HaHeceHHe rpadpPUTH Ha BHEIIHHE TOBEPXHOCTU 00'beKTOB KyJbTYpPHOrO Hacjae us
IpU COrJIACOBAaHUM 3TOTO JeUCTBUA C JlemapTaMeHTOM KyJIbTYPHOrO HacjJefusi ropoja
MoOCKBBI U B COOTBETCTBHHU C pa3paboTaHHBIM J/I1 HEro Ju3alH-npoeKToM. [locTaHOB/IeHUMEM
TAaKXXe  perJlaMeHTUpPOBaH IMOpPAJOK  IpeAcTaBjeHUs  JlemapTaMeHTY  KUJIMLIHO-
KOMMYHQJIbHOTO X031MCTBa ropoZa MoCKBbI TBOPYECKOI'0 IIPOEKTa M COrJIAaCOBAHUSA CO3Ja-
HUS U300paXKeHUs.

Takum o6pasom, [loctanoBaeHue [IpaBuTenbcTBa MockBel oT 16.07.2019 Ne877-I1110
B HacTosllee BpeMs fBJAETCA JIOKAJbHBIM aKTOM, IJle HCIOJIb3yeTCs MOHATUE «TeXHUKa
rpapduTU» U perJaaMeHTUPYeTCs NOPAAO0K UX CO3/IaHUS B IPOCTPAHCTBe ropoJa MoCKBBHI.

[logBoAs UTOT, CTOUT OTMETUTH, UTO IpaPpPUTHU — YacTO BCTpeyarolleecss B Halle
BpeMs siBjieHUe. OJHAKO IJ1aBHas Npo6J/ieMa 3aK/II04aeTcs B TOM, YTO YETKUM MeXaHM3M pas-
rpaHHYeHUs JieTaJbHbIX U HeJleTaJbHbIX IpapPUTH 3aKOHOJATeJbHO He 3aKpelJéH, U Ha
NpaKTUKe Cy[ibU [IJI1 BbIHECEHUS pelleHUH NO0JIb3YITCAd HOPMAaTHBHO-NIPABOBBIMHU aKTaMH,
KOTOpBIE COZepKaT CMeXHble IIOHATHUA, TaKUe KaK: BaHJaJIU3M, [IOBpeX/JeHue YyKOoro UuMy-
mecTBa U T.4. Yalle Bcero HakasaHue 3a OJ00HOTr0 poJia paBoOHapylleHWe perjiaMeHTHUPY-
etcs KoAIl P®. [To MoeMy MHeHHUI0, UCCJIelyeMOe OHATHE 10KHO ObITh 3aKpelJieHO UMeH-
HO B KoAIl PO.

Kpome Toro, B nocsiefjHre HECKOJIbKO JIET TaKasi U300pa3uTesibHasi TEXHUKA BCE yalle
HOCHUT y3aKOHEHHbIH XapaKTep, TaK KaK CIOCOOCTBYET 06/1aropaKMBaHUIO0 FOPOJICKON Cpe/ibl,
COXpaHEHHUI0 UCTOPUYECKON NIaMATH, a B HEKOTOPBIX C/ydasdx BOCIIUTAHUIO MTOAPACTAIOILEr O
IIOKOJIEHHUS.
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INPUPOJOPECYPCHOE, 3EMEJIbHOE U 3KOJIOTUYECKOE ITPABO

IMPOBJIEMbI BHECEHUSA B ETPH CBEJEHUM O TPAHULIAX
JIECOIIAPKOBBIX 3EJIEHBIX IIOSAACOB!

H. A. A6canamosa,

Jlabopanm-uccaedosamens Jlabopamopuu npagogo20 conpo8oxcoeHus
pazeumusi 20podcKux aznomepayuti, cmydeum FOpuduueckozo uHcmumyma
Kemeposckozo 2ocydapcmeeHHo20 yHugepcumema, 2. Kemeposo.

HayuHbiti pykogodumeas: K.10.H., doyenm A. I1. Ywakosa.

MHorve pervoHbl Hallel CTpaHbl CTOJKHYJIMCh C MPOG6JIEMOUN perucTpanuu Jjecomnap-
KOBBIX 3€JIEHbIX M0s1COB (asiee Takxke — JI3II), KOTopble CO3/1al0TCS BOKPYT TOPOJICKUX pano-
HOB. YnipaBsieHHe PocpeecTpa 1o pasHbIM MPUYHHAM OTKa3bIBaJIO ONPEeATh CTATyC TAKUX

TEePPUTOPHUH, TaK KaK HET YETKOU NMpPoLeypbl UX BHECEHUS B ET'PH2.

Tak, B OMCKO#M 06J1aCTU HE CMOTJIM 3apPETUCTPUPOBATH JIECOMAPKOBBIN 3€JIEHBIH MOSIC,
IIOCKOJIbKY PocpeecTp o0Tka3as1 BO BHECEHUH CBeJIEHUI O rPaHULIaX JIECOIAPKOBOT0 3eJIEHOTO
nosica B EI'PH, B cBsI3u c TeM, 4TO B COOTBETCTBUM C NoJioxkeHUAMU P3 «0 rocygapcTBeHHOU
perucTpanuu HeJBUXKUMOCTU» He npeaycMoTpeHo BHeceHue B EI'PH cBenenuil o Takux rpa-
HULAX .

Takas ke cuTyayus u B ApxaHresibCKoi o6siactu. PocpeecTp oTkasasicsi BHOCUTBH CBe-
JeHuda o MexxeBaHuU B EI'PH, mocko/ibKy rpaHuIibl JIeCONIapKOBOrO 3€JIEHOr0 MosAca He BXO-

AAT B IIepedYeHb BHUAOB 30H C 0COOBbIMU YCIOBHUAMHU HCIIOJIb30OBAHHA TeppHTOpHﬁ, npeay-

CMOTpPEHHbIMU 3eMeJIbHbIM KoZleKCcoM Poccuiickon CDeaepaunn“.

CiokuBLIAsACA CATyalus NoTpeboBasia He3aMeAJMTeJIbHOTO BHECEHUSI U3SMEHEHUN B
3aKOHO/IaTebCTBO. B pe3yabTaTe B ['ocyapcTBeHHY0 JlyMy O6bLJI0 BHECEHO iBa 3aKOHOMPO-
€KTa, B KOTOPBIX Npe/iJlarajJuch aJlbTepHaTUBHbIE BAPHUAHTHI pellleHUsI IPOOIeMBblI.

1) [lepBbIM NOCTynUJ NpoeKT dpefepasibHOro 3akoHa N2 1146599-7 «O BHeceHUM U3-
MeHEHHUH B OT/ieJibHble 3aKOHOJlaTeJibHbIe aKkTbl Poccuiickoit @enepanuu» (B 4acTU OTHecCe-
HUS JIECONIAPKOBbIX 3€JIEHBIX I0SICOB K 30HaM C 0COObIMH YCI0BUSIMU UCIIOJIb30BAHUS TEPPU-
Topuii). OH 6b1J BHeceH B ['ocysapcTBeHHy0 JlyMy 3akoHoaTeibHbIM CobpaHueM KeMepoB-
ckoM o6s1actu - Kysbacca 9 anpens 2021 roza°. B atom NpOoeKTe NpeJarajoch NpU3HaTh 3e-
JileHblM mosic padHoBUAHOCTbIO 30YUT. Torga Ha JiecomapKoBble 3eJieHble IOsica pacnpo-
CTPaHUJIUCH Obl BCe HOPMBI 3aKoHOAaTenbcTBa 0 30YUT, Bkitoyas npaBuJia perucTpayuu ux
rpadun, B ECPH. OgHako 3aKoHONPOEKT He noajaepkaso [IpaButesnbctBo PO - B odpunmanb-
HOM o0T3bIBe [IpaBuTenbcTBO P oTMeETHIIO, YTO He cle[yeT pacnpoCTPaHSAThb Ha 3eJIeHble
nosica Bce npasusa o 30YUT, Tak Kak y HUX Jpyroy NOpAL0K YCTAaHOBJIEHUA U APYrou npa-

1 UccnenoBaHMe IPOBOUIIOCH 32 CYET CPEACTB rpaHTa MUHUCTEPCTBA HAYKH U BBICLIEr0 06pa30BaHUs
KemepoBckoi#i o6sacTu-Kysbacca, mpefocTaBieHHOTO B paMKax KOHKypca 3asBOK Ha CO3JlJaHHEe Hay4YHBIX
JlabopaTopuii o pyKOBOJCTBOM MOJIOABIX yueHbIX (corsatieHue N2 7 ot 23 Hos16pst 2022 roza)

2 l'ybanuueBa M.A. ApyHér E.W. T'amoa 0.B. Kanenunkuit A.U., Xopomwunos B.C. MeToauveckue
MO/AXO0/bl K YCTAHOBJIEHUIO IPAHULL JIeCONIapKOBOTro 3esieHoro nosica // BecTHuk CU6MPCKOro rocyiapcTBEHHOTO
YHUBepPCUTeTa reocucteM U TexHosoruil. 2023. Ne 1. C. 106-114.

3 Pemrenne Ap6uTtpaxkHoro cyzaa Omcko#l o6sactu ot 1 utonsa 2021 r. mo feny Ne A46-5423/2021 //
Joctyn u3 cetu UaTepHeT: URL: https://sudact.ru/arbitral/doc/Fj6YKbi8Tz]P/

4 TloctaHoBsieHne YeTBIPHAAATOrO0 apOUTPAXKHOTO aNeUIIMOHHOTO cyAa oT 8 wuwoua 2021 roaza
Ne 14AI1-5328/21 mno pgeny Ne  A05-14422/2020 // J[Joctyn wu3 cetu HWutepHer: URL:
https://base.garant.ru/64519755/

5 CucteMa obecnieyeHusI 3aKOHO/IaTe/IbHOU AesATeabHOCTH. 3akoHopoeKT N21146599-7 // loctyn us
cetu UuTepHeT: URL: https://sozd.duma.gov.ru/bill/1146599-7.
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BOBOM pe}KI/IMl. B utore B Hosi6pe 2021 roga 3akoHogaTesibHOe CoO6paHue KeMepoBCcKoOM 06-

Jnactu-Kysbacca (cy6'beKT 3aKOHOJaTeIbHOM HHUIIMATUBbI) 0TO3BAJIO 3aK0HonpoeKT2.

2) YyTb MeHbllle rojja CIyCTs OT3bIBa NEPBOr0 3aKOHONPOEKTa, 29 ceHTA6pa 2022 ro-
73, B 'ocynapcTBeHHyo /lyMy OblJI BHeCeH elie OAWH NpoeKT «O BHeCeHUU u3MeHeHul B Pe-
JlepaJibHbIH 3aKOH «0 rocyapCTBEHHOW perucTpanuyd HeJBUXKMMOCTU» U CTaTblo 62-2 Pe-
JlepasibHOTO 3aK0oHa «06 oxpaHe OKpy:Kalolllel cpeibl» (B 4acTu BHeceHus cBeJieHui B ETPH
0 JIECOMAPKOBBIX 3e/IeHbIX M0sicax)’. Cy6'beKTOM 3aKOHOAATENbHON MHHIHATUBEI BBHICTYIIAJIO0

TpaBuTenbcTBO Pd, ofHaKo paspaGaThiBad TeKCT 3aKkoHompoekTa Pocpeectp®. [IpoekToMm
npeJJarajocb JONOJHUTDb IepedyeHb CBeJleHUHU 0 rpaHuuax, BHocuMblx B E['PH, HOBbIM BU-
JIOM CBeJleHUHM — CBeJleHUSIMU O I'PAaHMIIAX JIeCONApPKOBBIX 3eJIeHbIX N0coB. CaMu 3eJieHble
nosica npu 3ToM He oTHocuauch K 30YUT. [IpoekT 6511 noaaepxaH ['ocysapcTBeHHOH JlyMoit

Y ObLJI NPUHAT (OH cTas peaepaibHbIM 3aKOHOM N2 66-P3 ot 18 mapTa 2023 ro,qa)s.

BHeceHHe cBeileHUH 0 JieCONapKOBbIX 3esieHbIxX nosicax B EI'PH caenaeT nundpopmanuto
00 3TUX TEPPUTOPHUIX NYOJIUYHOU U 00ECIIEYUT UX JIOTMOJTHUTENBHYIO 3alIUTY. ITO 03HAYAET,
YTO JIDOOM YeJIOBEK CMOXET Y3HaThb O CYLeCTBOBAHWM U I'PaHHUIIAX JIECOIAPKOBOTO 3€JIEHOTO
105ICa, YTO 3aTPYAHUT €ro 3aCTPOMKY UJIU UCNI0JIb30BaHUE B IPYTUX LIeJIfX.

XoTsl BKJIIOUEHUE 3eMeJIbHbIX YYaCTKOB B JIECONAPKOBBIN 3eJIeHbli MOSIC He JIUIIAeT
COOCTBEHHUKOB U apeH/1aTOPOB UX NIpaB Ha 3eMJII0, OHU J,0JKHbI CO0JII0/IaTh ONpe/esleHHbIe
OrpaHUYeHUs1 U TPeOOBaHUS, CBSI3aHHbIE C 3alIMTON NMPUPOALL. 32 HApyllIeHUe 3TUX OTPAHU-
YeHUH MOXKeT ObITh MPEeAYCMOTPEHA OTBETCTBEHHOCTb.

CraTyc 3esieHOro mnosica 3ampeljaeT KalKWTaJlbHOE CTPOUTEBbCTBO, 32 UCK/JIIOUYEHUEM
COIIMa/IbHO 3HAYMMbIX 00'bEKTOB, TAKUX KaK:

* 3 paBoOXpaHeHHE

* O6bpasoBaHUe

* PekpeallMOHHas JieTEJbHOCTD

B 3Tux ciy4yasax cTpouTesu 06513aHbl BbIOJHUTDH Pab0OThI M0 JIECOBOCCTAaHOBJIEHUIO HA
TEPPUTOPUMU 006J1aCTH Ha IJIOIIAJM He MeHblle IJIOLIAJU pa3MellaeMblX B IpaHMULAX Je-
COMapKOBOI0 3eJIEHOr0 N0sica 0O'bEKTOB.

B HacTosilee BpeMsl NOHATHE JIECONAPKOBOTO 3eJI€HOT0 Nosica 3aKpemnJsieHo B 4acTu 1
crtatbu 621 denepanbHOro 3akoHa «06 oxpaHe OKpyarwllei CpeﬂbI»6. B cooTBeTcTBUM C
3TUM OIIpejieJIeHUeM JIeCONapKOBble 3eJiIeHble Mosica MPeJCTaBASAIT COO0W TEPPUTOPUH C
OTPaHUYEHHBIM PEXMMOM NPUPOJOMNOJb30BAHUA M WHOW XO3IMCTBEHHOW [1€ATEJIbHOCTH,
BKJIIOYAIOLIWE Jieca, BOJOEMbl WIH UX YaCTH, IPUPOAHbIE JaHAWADThI, @ TAKXKe TEPPUTOPUHU
3esieHOro GOH/JA B MpeJiesiaX TOPOJICKUX HaceJIeHHbIX MyHKTOB, NPHUMbIKAKOILHE K YIIOMSHY-

1 OduunanbHblit oT3bIB [IpaBUTEbcTBAa PP Ha mpoekT depepanbHoro 3akoHa N2 1146599-7 «O
BHECEHWM U3MeHeHUH B OT/Je/lbHble 3aKOHOJaTe/lbHble aKThl Pocculickoll ®epepanuu», BHeCeHHbIN
3akoHogaTtenbHbIM Cob6paHueM KemepoBckoit obsacTu - Kys6acca» oT 22 cenTsaops 2021 roga Ne 9981n-1111
// CucteMa oGecreuyeHUs] 3aKOHOAATebHOM AesATeNbHOCTU. 3akoHonpoeKT Ne 1146599-7. // [locTyn U3 ceTH
WuTtepHet: URL: https://sozd.duma.gov.ru/bill/1146599-7

2 MuceMo 3akoHoaTespHOro Coopanus KemepoBockoit o6sactu-Kys6acca ot 10.11.2021 N2 01/2064
«06 0T3bIBE 3aKOHOAATEJIbHOM HHUIIMATHBLI 3akoHoAaTe ibHOTO CobpaHus KeMepoBckol obactu — Kys6acca»
CucteMa obecrnieyeHUsI 3aKOHOJATEJNbHON JesATeJbHOCTU. 3aKoHonpoeKT N 1146599-7 // [Jloctyn U3 ceTH
HuTepHeT: URL: https://sozd.duma.gov.ru/bill/1146599-7.

3 CucrteMa obecrnevyeHUs1 3aKOHO/JaTeJbHON JlesiTeJbHOCTU. 3akoHonpoeKT Ne202705-8. // Joctyn u3
cetu UuTepHeT: URL: https://sozd.duma.gov.ru/bill/202705-8.

4 Pocpeectp npegioxua BrkiawuyuTb B EFPH cBeseHuss o secomapkoBbIX 3eJieHbIX mosicax [/
CrpaBOYHHUK 3KoJIora. 11.11.2021. // Hoctyn U3 ceTH WuTtepner: URL:
https://www.profiz.ru/eco/blog/post_7372/

5 CucrteMa oGecrieyeHUs1 3aKOHOJATENbHOHN JesaTeJbHOCTU. 3aKkoHonpoeKT Ne202705-8. // JocTtyn us
cetu UuTepHeT: URL: https://sozd.duma.gov.ru/bill/202705-8.

6 ®enepanbHbiil 3aK0H «06 oxpaHe okpy:xatolieit cpeabi» oT 10.01.2002 Ne 7-®3 // CobpaHue 3aKOHO-
partesibctBa P®. 2002. Ne 2. Ct. 133.
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TBIM JIeCaM WJIM BXOJfAIIWEe B UX COCTaB, BBINOJIHAKLIME NPUPOAOOXPAHHbIE, CAHUTAPHBIE,
JK0JIOTMYeCKHe U peKpealiMoHHble QYHKIHH.

[IoHATHE JlecOapKOBBIX 3€JIEHbIX 10SICOB HEBO3MOXXHO OZJHO3HAYHO OTHECTH K 30HaM
C 0COOBIMM YCJIOBUSIMH UCII0JIb30BAHUA TEPPUTOPUH, TOCKOJIBKY UX CTATyC ONpese/saeTC:

* Heo6X0AMMOCTBIO MOATOTOBKM TI'padUYeCKOro ONMUCAHUS TPaHUL, JIeCONapKOBOIO
3eJIeHOr0 Mosica NPYU yCTaHOBJIEHUU UJIM U3MEHEHUU I'PaHULl,

* [lepedyHeM KOOpPAMHAT XapaKTePHBIX TOYEK ITUX I'PAHUL, B CUCTEMEe KOOpPJAUHAT, UC-
nosb3yeMoi A ExuHoro rocysapcrBeHHoro peectpa HeaBmxkuMocTu (ET'PH). Corsacho
NpUKasy NQH/02921, HayuHada ¢ 01.03.2023 roga, npu pacnosioxenuu JIII3 3a npegenamu
HaceJIEHHOTO NyHKTAa, TOYHOCTh Ollpe/ieJIeHHUs] KOOPAUHAT XapaKTePHbIX TOYEK 30H C 0COOBI-
MU YCJOBUSIMH HCII0JIb30BAHMUA TEPPUTOPUMU JOJDPKHA COOTBETCTBOBATb TOYHOCTH KapTo-
rpa¢udeckoir ocHoBbl EI'PH Haubosiee kpynHoro macurtaba, co3aHHOM /i1 KaZjlaCTPOBOIO
KBapTaJsa, B KOTOPOM HaxoJWUTcs rpaHuna. Tem He MmeHee, JI3II Bce elie oTCyTCTBYeT B Iie-
peuHe.

TakuM 06pa3oM, cuMTal0, YTO NPUHATHIN NPOEKT TpebyeT MHOTUX JONOJIHEHUH, B Ya-
CTH peryJIMpoBaHUsA IPaHUL, O TAKUX NosicaX. Tak Kak, BO-MepBbIX, HEOOXOAUMO ONpeeUTh
KOHKPEeTHBIN OpraH, KOTOPbIX OyAeT peryJupoBaTh KaK CO3/jaHUe, TAK U MCII0JIb30BaHUE Jie-
COMAapKOBOI'0 3€JIEHOT0 1044, IOCKOJbKY B 3TOT COCTAB MOTYT BXOJUTb 3€MJIM HaceJeHHBIX
IIYHKTOB, JIECHOI'O ¥ BOJHOTO poHJa. Bo-BTOPBHIX, JieCONapKOBbIM 3eJIeHbIH M0SC MOXeT 3a-
HUMAaTh OOJIbIIKE TEPPUTOPUU U UMEThb CJIOXKHYI CTPYKTYpPY, COCTOSALIYI0O U3 MHOXeCTBa
3JIeMEHTOB, I'PaHULbl KOTOPBIX TaKXXe HeobxoAuMo 3apeructpupoBaTb B E'PH. 3Ta cutya-
IS JOJKHA ObITh ICHO M YETKO Ollpe/iesieHa B 3aKOHO/laTe/bHbIX akTax. [loaToMy neseco-
06pa3Ho 3aPpUKCUPOBATH NPEI0XKEHUS 10 YCTAaHOBJIEHUI0 HOPMAaTUBHOM TOYHOCTH onpe/e-
JIEHHUAl KOOPJUHAT XapaKTepPHBIX TOYEK, B COOTBETCTBYIOLEM HOPMAaTHBHO-IIPAaBOBOM JIOKY-
MEHTe.

IIV/IAHUPOBAHHUE KAK ®YHKIIUA YIIPABJIEHUA B COEPE
HUCI0JIb30BAHUA U OXPAHBI 3EMEJIb B POCCUU U KUTAHCKOH
HAPO/IHOM PECITYBJIMKE

H. B. Baxpamees,

acnupaum KOpuduvecko2o uHcmumyma

Kemeposeckozo 2ocydapcmeeHHo20 yHusepcumema, 2. Kemeposo.
HayuHblil pykosodumens 0.10.H., doyenm H. JI. JlucuHa.

3a,uaqa: ONMHUCATb CUCTEMY IIJIAHHPOBAHHUA B Poccuu u B KuTae B cOOTBETCTBHH C 3aKO0-
HOaT€JbCTBOM M HAYYHBIMH UCCI€JOBAHHUAMM AJid BbIABJE€HHUA MOJOXKHUTEJIbHOI'O OIIbITA.

Z[JIH AOCTHUXKEHHUA BbICOKHUX TE€MIIOB SKOHOMHWYECKOI'O pa3BUTHUA KHP u nocpeacresom
CylieCTBEHHOI'0O HAy4YHOT'O BKJIaZlda B pa3BHUTHUE 3HaHUH 06 arjioMepanudax, B 4aCTHOCTH, 6bLIa

1 [puka3 Pocpeectpa oT 26.07.2022 Ne [1/0292 «06 ycTaHOBJeHUU POpMbI rpadpUUecKoro onrucaHus
MECTOIOJIOXKEHUS] T'PAHUL, HACEJEHHBIX MYHKTOB, TEPPUTOPHAJbHBIX 30H, 0CO60 OXpaHSEMbIX MPUPOAHBIX
TEPPUTOPUN, 30H C OCOBBIMH YCJOBUSIMHU HCIOJIb30BAaHUSI TEPPUTOPUH, GOPMBI TEKCTOBOTO OIHCAHUSA
MECTOIOJIOXKEHUS] TpPaHUI, HACEJEeHHBbIX NYHKTOB, TEPPUTOPHUAJbHBbIX 30H, TpPeGOBaHHM K TOYHOCTHU
onpesie/ieHUs] KOOPJWHAT XapaKTEPHbBIX TOYeK IPaHUI] HAaceJeHHBbIX MyHKTOB, TEPPUTOPHAIBHBIX 30H, 0CO00
OXpaHseMbIX NPUPOJHBIX TEPPUTOPHUMN, 30H C OCOOBIMH YCJOBHUAMHU MCNOJIb30BaHUs TeppUTOpUH, dopMaTy
3JIEKTPOHHOTI'0 JJOKYMEHTA, CoJiepXalllero CBeJleHUs 0 TPaHUIaX Hace/leHHbIX NYHKTOB, TEPPUTOPHUAbHBIX 30H,
0Cc0060 OXpaHseMbIX NPUPOAHBIX TEPPUTOPUN, 30H C OCOOBIMM YCJOBUSIMHU HCIOJIb30BAHUS TEPPUTOPUM»
(3apeructpupoBaHo B MuHwocTe Poccum 26.09.2022 Ne 70233)
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co3JlaHa U pa3BUTA CHUCTeMa NPOCTPAHCTBEHHOIrO IJIAHUPOBaHUA!, KoTopas MO3BOJISET
OmpenesTh BCe BEKTOPHI pa3BUTHSA KaK FOPOJ0B, TaK U CeJIbCKUX TEPPUTOPUH, a COOCTBEH-
HO CHACTeMa IJIAHUPOBAHUSA fABJAETCHA JOCTATOYHO CJIOKHOM CTPYKTYpPOW, KOTOPYIO Ipef-
CTaBJIIETCS UHTEPECHBIM U3YUYUTD /I peleN[UH B C/iyyae He0OX0AUMOCTH JaHHOTO ONBITA.
CuuTaeTcs, ONBIT JAHHOW CTpaHbl B cdepe NJIaHUPOBAHHUSA MOJIO0XKUTEEH.

Tak, Hanpumep, KomuTeT no HanuoHa/lbHOMY pa3BUTHI0O U pedopMaM KuTaiickoin
HapopHo#t Pecnybinky npeacTaBus CaeAyoOIy0 UHPOpMaLio 06 3KOHOMUYECKOM pa3BU-
THUU CTPaHbL: ABJASACH BTOPOM 3KOHOMUKOM B Mupe, KuTal AOCTUT CyLeCTBEHHOTO pa3BH-
THS, TaK KakK Ha ero foto B 2021 npuxoguaock 6oJiee 18 nNpoiieHTOB MUPOBOM 9KOHOMUKH;
BBII cTpanbl npeBbicua 114 TpuainoHoB oaHe, a BBII Ha ayumy Hacesnenus goctur 12 500
JlOJIJIapOB; BKJIAJl B MUPOBOW POCT 3KOHOMMUKHU COCTaBUJ 0K0Ji0 30 MPOLIEHTOB; pacXxo/ibl Ha
vccae0BaHuA A0CTUTIM 2,44 nponeHTa oT BBII B 2021 roay B cpaBHeHuu ¢ 2012 rogom, Ko-
rza rnokasaTteJib JOCTHUT 1,9 NPOLeHTOB; NPOLIEHT NOCTOAHHO NIPOXXUBAIOILUX I'PAX/JaH MOBbI-
cusica ¢ 53,1 go 64,7, a k0apPUIMEHT pPa3HUIbI TOXOJ0B MEXAY TOPOJCKOW U CebCKOU
MeCTHOCTAMHU cokpaTuJiica Ha 0,38 o 2,5; okpyxarwljas cpejia Takke NnpeTepriesia MoJI0XKU-
TeJibHble U3MEHEHUS B BHU/IE€ YBEJUUYEHUs MOKPbITUSA TeppuTopuu Kutas siecamu (Ha JaH-
HbIl MOMEHT — YeTBEPTH OT 00L1ero o6’beMa B MUPE), BBIOPOCHI YIJIEKUCJIOr0 ra3a CoOKpaTHu-
JIUCh Ha 34 NMpoLeHTa; YBEJIUYNUI0Ch MPOU3BOACTBO IHEPTUH, OCHOBAHHOW Ha 3KOJIOTUYECKHU
YHUCTbIX UCTOYHHUKAX?.

Takue TeMnbl pa3BUTUSA IKOHOMUKHU ObLIM Obl HEBO3MOXXHBIMU 0€3 pa3BUTOI0 UHCTHU-
TyTa NPOCTPAHCTBEHHOIO IJIAHUPOBAHUS TEPPUTOPHM, KOTOPBIM B paccMaTpUBaeMOMn
CTpaHe MpeTepres Ha IPOTSKeHUU AJIUTEeJbHOI0 BpeMEHH CyllleCTBEHHbIe N3MeHEeHHUsl.

CrenyeT HaYaTh UCCIEJOBAaHUE C CUCTEMBI IIJIaHUPOBaHUs Poccun.

TepputopuanbHoe nuianupoBaHue B Poccum perynupyertcda ruasou 3 I'pagoctpou-
TeJIbHOTO Kojekca Poccuiickoit ®esepanuu’® ¥ Bcero npejcTaBjeHbl ClAejylollde YPOBHH
IJIaHUPOBaHUs: peiepanbHbli; cyobeKTOB Poccuiickoi Peepaniv; MyHULMITAAbHbIH.

[Ipn ocyiecTB/IeHUM TePPUTOPUAIBHOTO IIJIAHUPOBAHUSA B COOTBETCTBUM CO CTaTheU
9 paccMaTprMBaeMoOro KoJieKca UCXOJAT U3 COBOKYITHOCTU PAaKTOPOB, TAKUX KaK COLlMA/IbHBbIE,
9KOJIOTUYECKHEe, IKOHOMUYECKHE, B LiessIX 0bOeclieyeHUs1 yCTOMYUBOIO Pa3sBUTUS TEPPUTO-
pul, pa3BUTUSA WHKEHEPHOM, TPAHCIOPTHOW U COLMAJIbHOM UHPPACTPYKTYp, obecrnedeHus
ydyeTa MHTEPEeCOB rpaXkJjaH U UX 00'beJUHEHUH.

3azayel NMJIAHMPOBAHUSA ABJISAETCA ONpeJie/ieHHe B JOKYMEHTax TEPPUTOPHUAJIbHOTO
IJIaHUPOBAHUS Ha3HAYeHUs1 TEPPUTOPHUI.

YcTaHaB/MBaeTcs cy00pAMHALUA JOKYMEHTOB TEPPUTOPUAIbHOIO MIJIAHUPOBAHUSA 110
OTHOLUEHUIO JAPYT K APYTY HA BCEX YPOBHAX: HUKECTOSLUE HE JOJKHbI IPOTUBOPEYUTD BbI-
EeCTOAUM. TaKk JOKyMeHThl TEPPUTOPHUAIbHOTO IJIAHUPOBAHUS JBYX U 6oJjiee CyO'bEKTOB
Poccuiickoit @efepanyi, JOKYMEHTBl TEPPUTOPHUAIBHOTO IJIAaHUPOBaHUSA cyOobekTa Poccuit-
ckoil Pesepaliv U AOKYMEHTbI TEPPUTOPHUAIBHOTIO MJIAHUPOBAHUS MYHUILIUMNIAJIbHbBIX 00pa-
30BaHUM He NOJJiexaT NPUMEHEHUIO0 B YAaCTH, NPOTHUBOpPeYallell yTBEPXKAEHHBIM JOKyMEH-
TaM TepPUTOPHAJIBHOTO IJIaHUpoBaHUs Poccurickont Pesepanyy, co JHA yTBEPXKAEHUS.

1 Cm. HanpuMep: Yongjao Zhang, Xiaowu Man, Yongnian Zhang From “Division” to “Integration”:
Evolution and Reform of China’s Spatial Planning System // MDPI [nekTpoHHbI# pecypc] / Pexxum goctyna:
https://www.mdpi.com/2075-5309/13/6/1555;

Wanxu Chen, Sipei Pan, Xinyue ye Land-use planning in China: Past, present and future // ResearchGate
[3nekTpoHHBI pecypc] / Pexum pocrtyma: https://www.researchgate.net/publication/372590241_Land-
use_planning_in_China_Past_present_and_future

2 National Development and Reform Commission People’s Republic of China’s economic development in
past decade. URL: https://en.ndrc.gov.cn/netcoo/achievements/202205/t20220531_1326924.html (maTa
o6pamenusi: 01.02.2024)

3 I'pagoctpouTenbHblit Kojekc Poccuiickoir ®epepauuu ot 29.12.2004 Ne 190-®3 // CobpaHue
3akoHozaTesbcTBa PP. - 2005. - Ne 1. - cT. 16
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[Ipu s3TOM fonyckaeTcsa HaJM4Me HapALy C JOKYMEHTaMH TepPUTOPHAJIBHOTO IIJIAaHU-
pOBaHUs ABYX U 6oJiee cy6'beKTOB Poccuiickont @esepanuu — JOKYMEHTOB TEPPUTOPHUAJIBHO-
ro MJiaHupoBaHUs cybbekTa Poccuiickoi @egepanuuu.

J19 KaX0ro M3 YpOBHEH IJIaHUPOBAHUA NpelyCMOTPeHa ClelMalbHas JOKYMeHTa-
1Mf, KOTOpasi UCIOJIb3yeTcd NPU pa3paboTKe CXeM MJIaHUPOBAaHUSA TeppUTOpPUH. Jljid MyHU-
[IMNa/IbHBIX 00pa30BaHUM NpeAyCMOTPEHDI CleAyIoliye, HallpuMep: CTpaTeruu CoLUalbHO-
9KOHOMHYECKOr0 pa3BUTHUA MYHULHMINAJbHbIX 00pPa30BaHUU U IJIAHOB MEpPONPUATUH N0 UX
peasn3aLuy.

JlOKyMeHTaMu TeppUTOPUAJIbHOIO IIJIAHUPOBAHUA ABJIAIOTCA: CXeMbl TEPPUTOPHUAJb-
HOro 1JianupoBaHus Poccuiickor ®Pepepanuy, cxeMbl TEPPUTOPHUAJIBHOTO IJIAHUPOBAHUA
cyobekTa Poccuiickoit @efepanuu nam cyobektoB Poccuiickoit @enepaiyiy, a B OTHOLIEHUH
MYHULMIAJBHBIX 00pa30BaHUM — CXeMbl TEPPUTOPHAJBHOrO IJIAHUPOBAHUA MYHULIMIAJIb-
HbIX PallOHOB, FeHepaJIbHble IIJIaHbl I0CeJIEHUH, TeHepasIbHbIe IIJIaHbl TOPOJCKUX OKPYTOB.

OTpenbHO ciefyeT OTMETUTH NPABOBYIO NMPUPOAY TE€HEPAJbHOIO IIJIaHA MOCeJeHUs:
¥MeeT HODMAaTHMBHBINA XapaKTep', AABNAETCA AMCKPEIMOHHBIM aZIMUHUCTPATUBHBIM aKTOM?Z,
«OpraH nyo6JIM4HOM BJIACTH, JEUCTBYs MO yCMOTpPeHHIO B cdepe rpaJloCTPOUTENBCTBA, He
Jl0JKeH BBIXOJAMUTD 3a Ipefiesibl IpeJJoCTaBJeHHbIX NTOJTHOMOYMH U JOJKEH UX PeaJu30BbI-
BaTb C Y4eTOM leJiel, KOTOpble 3aKpellJleHbl B I'paJloOCTPOUTE/IbHOM 3aKOHOJATeJbCTBE.
[IpuHMMaeMble OPraHoM pelleHUs] BONPEKH TeXHUYeCKUM HOopMaTuBaM B cdepe rpasocTpo-
UTeJIbCTBA CJe[lyeT pacCMaTpUBaTh B KayeCcTBe IPOU3B0JIa, a He NPOsABJIEHNUA YCMOTpeHHUs. B
TaKOM KOHTEKCTe He00X0JMMO pa3rpaHUYMBaTh NPOU3BOJ U YCMOTPEHUE B JleAT€bHOCTU
OpraHOB MeCTHOTO CaMOyIpaBJIeHUA B 00J1aCTH IpaflOCTPOUTEJLCTBA. YCMOTpPEHME OpraHa B
cpepe rpaJloCTPOUTEILCTBA IpeAIoJaraeT BO3MOXHOCTb BblOOpa (B paMKax BapHUaHTOB,
oIpe/ie/IeHHBIX B 3aKOHE) U BCET/a JOJKHO ObITh PeaJli30BaHO Ha OCHOBAHHMHU 3aKOHa» .

UccnenoBaB npejcTaBieHHble NOJI0XKEHUA 3aKoHoZaTenbcTBa Poccuiickonn Pepnepa-
LI1H, CJefyeT IepPeUTH K ONpesieJIeHUI0 CUCTeMbl IJIaHMpoBaHua Kuranckor HapoaHoi Pec-
ny6JNKHU.

CylecTBYIOLIYI0 CUCTeMY IJIaHMpOoBaHMA B KuTaiickoit Hapoguoit Pecny6anke? Mox-
HO OMMCAaTh CJeAYIOLUM 006pa3oM: OHa COCTOUT U3 MHOTOYPOBHEBOW CTPYKTYPBHI, TAe Kax-
JIbI1 U3 YpOBHEM aJJMUHUCTPATUBHO-TEPPUTOPHUAIBHOTO JesneHUs Kurtasd 3aselcTBOBaH B
IJIAHUPOBAHUM, TaK YTO MOXXHO BbIJIeJIUTh NATb YPOBHEM IJIAHUPOBAHHUA: TOCYAapCTBEH-
HbIM, MPOBUHIMAJbHbBIN, OKPY>KHOM, ye3HbIM U BOJIOCTHOM, JepeBeHCKUM. Hapsaay ¢ Humu
CYLIEeCTBYIOT TPU THUIIa pa3pabaTbIiBaeMbIX IIJIaHOB, KOTOpble MeXx/y CO60U MPUHLUIINAIBHO
OTJIMYAIOTCS: O6LIMe MJIaHbl, leTaJIU3MpOBaHHbIe MJIaHbl, ClelHabHble MJIaHbl.

O61ue niaHbl NOJYEPKUBAKOT MAaCUITAOHOCTb U IPeAyCMaTPUBAIOT Mephl 110 3alUTE,
Pa3BUTHIO, UCIIOJIb30BAHUIO U BOCCTAHOBJIEHUIO TOCYapCTBEHHOM TEPPUTOPHUHU B Ipesesax
3a/laHHOr0 PervoHa, KaK, HallpuMep, aAIMUHUCTPATUBHBIM PANOH.

JleTaspbHOE NJIaHUPOBaHMeE, B CBOIO O4Yepe/b, KOHLEHTPUPYSACh Ha peaju3aliH, Kak
NpaBUJIO pa3pabaThiBaeTCsl Ha YPOBHE HMXKE OKPY>KHOT'O WJIM Ye3JHOIO0 M BOJIOCTHOTO U
npeAycMaTpUBaeT MEpPONPHUATHSA NO peasv3aldu IJIaHa C y4eTOM CleliMaJbHbIX MpPaBuUJ
3eMJIeN0JIb30BaHMUA U UHTEHCUBHOCTH 3aCTPOMKHU. Takoe NJIaHUPOBAHUE CIYKUT B Ka4yeCTBe
paBOBOM 6a3bl JJid 3allyCKa Pa3BUTHUSA TEPPUTOPHUU U 3aLUTHBIX MEPONPUATHUH, — BKJIOYas

1 IocraHoBneHue [lneHyma BepxoBHoro Cyga P® ot 25 gekabps 2018 r. Ne 50 "O mpakTuke
paccMOTpeHHUsl CyJaMu Jies 00 OCHapuBaHMM HOPMATUBHBIX NPABOBbIX aKTOB M aKTOB, COJeprKallUX
pa3bsiCHEHHUs 3aKOHOJATEJbCTBA U 00/aZAI0MIMX HOPMAaTUBHBIMH cBoMcTBaMu', m. 2 // DBrosiereHp
BepxoBHoro Cyzaa Poccuiickoit @enepanuu. 2019. Ne 2.

2 KycroB C. C. /lucKkpenHOHHbIE aJ[MUHUCTPATHUBHbIE AKTbl TEPPUTOPHUAJBHOTO IJIAHUPOBAHUA U
rpaJloCTPOUTENHLHOI0 30HUPOBAaHUSI MYHUIIMIIANBHBIX 00pa3oBaHui // CHGHUpPCKOe IOpUaUYecKoe 0603peHHeE.
2024. Ne1. C. 39 - 50.

3 Tam xe. C. 44

4 Wanxu Chen Sipei Pan Xinyue ye Land use planning in China: Past, present and future // ResearchGate.
- C.1541-1542
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KOHTPOJIb U yNIpaBJIeHHe IOCyZapCTBEHHOU NPOCTPAaHCTBEHHON TepPUTOpPHEN, paspelleHns
Ha 3aCTPOMKY B IOPOJCKOM M CeJbCKOM MECTHOCTH, — a TaKXe OCYILeCTBJIeT pasIu4Hble
CTPOUTEJIbHbIE IPOEKTHI.

CnenuasbHOe IJIAaHUPOBAaHME, HANIpUMep, MOXeT NpeJycMaTpUBaTh Ha YPOBHAX He
Bblllle OKPY>KHOTO CJeJlyloliye BU/Abl IJIaHOB: MHPPACTPYKTYPhI, 3€JIEHOT0 KapKaca ropo/ioB,
3aLUTHI KyJbTYpPhl, a TAKXe — [10 pea/IM3allui TaKHUX ClIeLiUaJIbHBIX [IJIAHOB, KaK PEKYJIbTH-
BallMU 3eMeJlb.

Tak, HanpuMep, 3aKOH 00 ynpaBJeHUH 3eMeJibHbIMU pecypcaMu Kurtakickoih Hapog-
Hoi Pecny6suku® craThamu 15, 16 ycTaHaBiMBaeT Cy60p/MHAL{I0 B OTHOIIEHUM TJIAHOB
3eMJIeN0JIb30BAHUA: HUXKECTOSAIIMK IJIaH JOJDKeH ObITh pa3paboTaH Ha OCHOBAaHWM Bbllle-
crosiliero. CO6CTBEHHO pa3paboTKa TaKUX IJIaHOB NMPOUCXOAUT Ha KaXKJOM YpOBHe IJIaHU-
pOBaHHUSA, HO TaKXe IPU UX pa3pabOTKe HApOJHbIe NPAaBUTEJbCTBA JOJHKHBI yYUTBIBATD!
Tpeb6oBaHUSA NJIAHOB HAaLlMOHAJbHOTO 3KOHOMHYECKOI'0 M COLiMAJIbHOIO0 Pa3BUTHUSA, HEOOXO-
JUMOCTD YJIy4lleHWs HallMOHAJbHBIX 3eMeJlb U 3alUThl IPUPOAHBIX PECYPCOB U OKPY>Kalo-
IeH cpejbl, IOTEHMAJBbHBINA 3eMeJIbHbIM pPecypc, CIpoc Ha 3eMJII0 [10J, pa3JIMuHble CTPOU-
TeJIbHbIe IPOEKTHI.

CraTbel 17 ycTaHOBJIEHbl IPUHLMIIBI IIJIAHUPOBAHUS, B COOTBETCTBUM C KOTOPBIMHU
oOlLyMe MJIaHbl JOJDKHBI pa3padbaThIBaThCA: UCIIOJHEHUA Tpe60OBaHUM 110 OCBOEHUIO U OXpaHe
3eMeJIbHBIX YYaCTKOB U Y>KeCTOYeHHe KOHTPOJIA 3a MCIOJIb30BaHWEM 3eMeJib; CTPOroM 3a-
ILUThl OCHOBHBIX CeJIbCKOXO3IMCTBEHHBIX YTOJAUN KOHTPOJIb 3a UCII0JIb30BAHHUEM CeJIbCKOXO-
3AMCTBEHHBIX 3€MeJIb I0J, HeCeJbCKOX03MUCTBEHHOEe CTPOUTEJIbCTBO; MOBBILIEHUS 3KOHO-
MHUYHOCTH U MUHTEHCUBHOCTH HCIIOJIb30BaHUSA 3eMeJib; pa3paboTKU oOLiero njaHa 3emJe-
N0JIb30BaHUS B IPOU3BO/CTBE, OBITY U 3KOJIOTUHU B CEJIbCKOW U TOPOJCKOM MEeCTHOCTAX, Y/0-
BJIETBOPEHUU Pa3yMHOI0 CIpoca Ha 3eMJIeNoJib30BaHUMe B IMPOMBILIJIEHHOCTH U UHPpa-
CTPYKTYPE B CeJIbCKOM MECTHOCTH U COJleMCTBHE KOMILJIEKCHOMY Pa3BUTHIO FOPOJIOB U CeJlb-
CKUX PallOHOB; 3aLMThI U YIYy4IIEHUS 9KOJIOTHYeCKOW 06CTaHOBKU M 06ecrieyeHus YCTONYH-
BOI'0 MCIOJIb30BaHUSl 3eMeJib; MOAJAEPNKAHUSA OasaHC Mex/y MJOoIa/ibl0 06pabaThiBaeMbIX
3eMeJib, MCII0JIb3YeMBbIX JJI APYTHX LieJieH, U MJIOLA/IbI0 3eMeJlb, OCBOEHHbIX U PEKYJIbTUBHU-
POBaHHBIX B KOJIMYECTBEHHOM U Ka4€CTBEHHOM COOTHOILEHUH.

[IpescTaBieHHble IPUHLMIBI JOCTATOYHO ClleMPUYHBI U, B OCHOBHOM, NIpeCjeAy0T
1eJib, B YCJOBUSAX OTPAaHUYEHHOCTH TEPPUTOPUH, PETYJIMPOBATh OECKOHTPOJIBHBIN POCT yp-
6aHM3alMK, TaK KaK M0JIHOe 3aMelleHue CeJbCKOX03MCTBEHHbIX 3eMeJib OblI0 Obl HEeLOMY-
CTUMBIM?,

[Ipu 3TOM B c/y4yae pa3pabOTKH IJIAHOB B COOTBETCTBUU C 3aKOHOM O ['opojickoM U
CeslbcKOM NIaHMpOBaHUU KuTaiickoit HapogHoii Pecniy6uku®, paspa6oTKa IJIaHOB B COOT-
BETCTBHUU C 3aKOHOM 00 yIpaBJieHUM 3eMesibHbIMU pecypcamMu Kurtakickout Hapoanoi Pec-
ny6JIMKU He TpebyeTcsl.

[IlpruMeyaTesibHO, YTO TOCYAApPCTBO MOOILIPSAET BHeJpeHUe MepeloBbIX HAyYHbIX TeX-
HOJIOTUH /151 JOCTHXKeHUs 60Jiee TEXHOJIOTMYHOI0 MJIAHWUPOBAaHUS YU Pa3BUTHS, a Takxke 3¢-
$eKTHBHOCTH peasiM3aliuy MJIaHOB U HaZj30pa 3a UX UCIIOJIHEHUEM B COOTBETCTBUH CO CTATh-
et 10 3akoHa o 'opozackoM u CesnbckoM miaHupoBaHuu Kuraiickoit HapogHo# Pecniy6iukuy.

Kpome Toro, B cCOOTBETCTBUHU CO CTaTbell 24 ycTaHOBJIeHA 06S3aHHOCTb MO MOpyue-
HUIO NOJrOTOBKH IJIAHOB IOPUJHWYECKUM JIML]AM, UMEKIIUM Ha TO COOTBETCTBYIOLIME KBa-

1 Land Administration Law of the People’s Republic of China adopted on 25.06.1986 with amendments
from 26.08.2019 [3/1€KTpOHHBIH pecypc] URL:
https://events.development.asia/system/files/materials/2020/01/202001-prc-land-administration-law-
peoples-republic-china.pdf (naTa o6pammenns:14.04.2024)

2 Yongjao Zhang, Xiaowu Man, Yongnian Zhang From “Division” to “Integration”: Evolution and Reform
of China’s Spatial Planning System // MDPI - C. 10

3 Urban-Rural Planning Act of the People’s Republic of China adopted on 28.10.2007 with amendments
from 23.04.2019 [asnexkTpoHHBI pecypc] URL: https://en.planning.org.cn/planning/view?id=311 (zaTta
ob6pamienust: 14.04.2024)
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aupukanuu. Takve 1OpUAUYECKUE JIMLA JOKHBI IPOXOAUTh MPOBEPKH /IS MTOJIy4YeHUs cep-
TUPUKATOB KBaJTUPUKALUU COOTBETCTBYIOLIUX YPOBHEN OT OPraHOB HAPOAHOTO MPaBUTEb-
CTBa, IIOCJe 4Yero UM paspellaeTcs BeCTH CBOK IpeJlPpUHUMATENbCKYH AeATeJbHOCTb B
npepesax kpaaupukanuu. [IpegycMoTpeHsl ciefyolie yCA0BUSA KBaAIMPUKALUN: HaJIU4YMe
cTaTyca HPUAMYECKOTO JIMLA; HaJW4YMe JOCTAaTOYHOIO0 KOJIMYeCTBaA IJIAHWPOBILUKOB, 3ape-
TUCTPUPOBAHHBIX B COOTBETCTBYIOLIUX OTPAC/AEBbIX aCCOLMALUAX; HAJIMYUE JOCTATOYHOIO
KOJIMYeCTBa COOTBETCTBYHOIIMX TEXHUYECKHUX CHELMa/IMCTOB; HaJIMYUe COOTBETCTBYIOILETO
TEeXHUYECKOTo 000pyZOBaHHWSA; HaJW4Ue HAJeXXKHOU CHUCTeMbl YIpaBJeHUsl TEXHOJIOTHUAMH,
KayeCTBOM U GUHAaHCOBBIMH BONIPOCAMHU.

Penenuuga onbiTa npeanosiaraeTcs He npsiMas, a OCHOBaHHasA Ha MPUHLUIAX NOCTPoOe-
HUA cucTeMbl IaHupoBaHusa KHP u eé ctpykrypsl. Tak, Hanpumep, 3aMMCTBOBaHUe yTBep-
XKIEeHUS NOAJepKKM pa3BUTHUSA IJIAHUPOBAHUS C HAYYHOM TOYKHM 3peHHUd MO3BOJIUT Hampa-
BUTb CUCTEMY B Heob6xoAuMoOe pycJio. bblio 661 BbIrofHO BocnipuHATh onblT KHP no cosaa-
HUIO COOCTBEHHO IJIaHOB NOCPEACTBOM aKKpeAUTOBAaHHbBIX HOPUJNYECKUX JIUL, OTBETCTBEH-
HbIX 32 pa3paboTKy NJIAaHOB COOTBETCTBYIOILET0 YPOBHS.

CirenyeT OTMETUTH pa3BUTYH CTeleHb 3KOJIOTMYECKOM 3alUMThl CO CTOPOHBI JOKY-
MEHTOB TeppUTOpHaJbHOro miaHupoBaHusg Kurtalickoi Hapoanoi Pecnybsmky, yero ode-
BU/IHO He XBaTaeT CUCTeMe IJIaHUpoBaHus Poccun.

[Iponesypa corsiacoBaHMs IJIAHOB He SIBJSETCS aHAJOTMYHOM, XOTs CyOOpAMHALUSA
INPUCYTCTBYeT B 00eux cuctemax. Pasuuna B ToM, uto B KHP corsiacoBanue niaHoB npoucxo-
JIUT HalpsiMy1o, a B Poccuu He TpebyeTcs HenmocpeCTBEHHON OLleHKHM KaXKJ0ro MJaHa HUXe-
CTOSLIEro Cy0'beKTa MJIaHUPOBAHHUS BbILIECTOSAIIUM.

Cnenyet yuntbiBaTh onblT KHP B cBA3U ¢ 60pb60i 6€CKOHTPOJILHOTO POCTa rOPO/ 0B
M KOHKYPEHIMH Pa3HbIX CyO'b€KTOB MJIAHUPOBAHHUS B CBSI3W C BbINOJIHEHUEM 3a/JaHHBIX MO-
Ka3aTesJel HaWIy4yllUM 00pa3oM, UYTO BJIEKJIO YMeHbLIeHWe TEePPUTOPHUM CeTbCKOXO03H-
CTBEHHBIX YTOUH.

HecmoTps Ha 3Ha4YUTE/IbHOE Pa3BUTHE CUCTEMBbI IPOCTPAHCTBEHHOTO IJIAHUPOBAHUA
KuTag, cyuecTByoT npo6JieMbl, KOTOpble Ha JJaHHbBIM MOMEHT He pa3pelleHbl: OTCyTCTBUE
KOHCOJINJALLMA HOPMAaTHUBHOTO PeryJIMPOBaHus, KaK U ero pa3BUTOCTH Ha 3aKOHOAATEJbHOM
YPOBHEe 00pa3yeT CJA0KHOCTHU: HEJOCTATOK ONEPATUBHOCTY NPUHSATHSA IJIAaHOB, HaJu4yKUe 00-
IIMPHOM CUCTEMBI NI03aKOHHOT0 PeTryJIMPOBaHus C JJOCTaTOYHO CAabbIM IPAaBOBbIM BO3/leM-
CTBHEM, UTO BJIeYeT YMeHbIlIeHHe XapaKTepa HAyKOEMKOCTH U PallMOHAJIbHOCTH 3€MJIEINOJb-
30BaHM4; CyILIECTBYIOT NPOO6esbl IpPaBa, BeAylihe K UCKaXKEHUI0 U3HAYa/IbHOI'O COJleprKaHus
oTHoweHui,

Takke HeCMOTPS Ha BCe NOJIOKUTEJIbHbIE Pe3y/IbTaThl B cdhepe pa3BUTHUS IKOHOMUKHY,
HaJJIeXXUT Pa3yMHO PYKOBOJCTBOBAThCA pelLieNiiMeld TeX UMW UHBIX HOPM. B cBfI3W € 3TUM
cleAyeT yKa3aTbh Ha BO3HUKIIMKA MaclITaOHbIM KpU3ucC B 93KOHOMHUKe KuTaiickoil HapogHoit
Pecny6sinku: «HaunHas ¢ 2015 rosa Ha pblHKe HEJBUXKMMOCTH HabJ110/1a/10Cb OTPOMHOE KO-
JIMYECTBO CIEKYJSALUHN C XXUJIbEM U, KaK pe3yJibTaT, HEKOTOpble UX BU/Ibl JOpOXKaIU HoJiee
yeM Ha 80%.»2. BripoyeM, yKa3aHHbIH NPU3HAK ABJIAETCS JUIIb CAUMITOMOM CaMOT0 SIBJIeHHUS.
KpynHeliine 3aCTpOUIIMKA OKa3aJaMCh Ha TPaHU 6AHKPOTCTBA U HE CIIOCOOHBI MOTACUTh BCE
CBOU JI0JITU Tepe/] pa3/IMuHbIMU KpeguTopaMu. Tak, Hanpumep, Jour komnaHuu China Ever-
grande Group cocTtaBsisa 310 MuinMapAoB Ao0/1apoB. O61EeU3BECTHO, YTO KOJMYECTBO MYy-
cTyoux JoMoB B Kurtaiickoit HapoaHoi Pecniy6svike MorJio 661 BMECTUTh 3 MUJIJIMAPAA Ye-
JIOBEK, B TO BpeMd KaK HaceJIeHHe CTpaHbl COCTaBasAeT 1,4 MUIMap/a 4eyoBekK.

1 Wanxu Chen Sipei Pan Xinyue ye Land use planning in China: Past, present and future // ResearchGate.
P.1544 -1545

2 KoBTyHeHKo, . 10. Kpusuc HegBmxkuMoct B KuTae: npuunHbl GUHAHCOBOTO KOJLJIAICA U Yyrpo3a AJs
Poccuiickoit akoHoMuku // XXXV MexayHapogHble [liexaHOBCKUE YTEHUS : COOPHUK CTAaTel YYaCTHUKOB : B 4
T., MockBa, 22-24 mapta 2022 roga / ®TBOY BO «P3Y um. I. B. [lnexanoBa». Tom 4. - MockBa: Poccuiickuit
3KOHOMHYeCcKuM yHuBepcuTeT uMeHu I'.B. [lnexanosa, 2022. - C. 108-113.
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TEXHUYECKOE PEI'YJIMPOBAHHUE B IPAJOCTPOUTEJ/IbCTBE

B. 0. BaujeHko,

cmydeum HOpuduveckozo uHcmumyma

Kemeposckozo 2ocydapcmeeHHo20 yHusepcumema, 2. Kemeposo.
HayuHnuwltil pykosodumesnw: accucmenm B. /]. baes

®epnepanbHbli 3aK0H OT 27.12.2022 Ne 184-P3 «O TeXHUYECKOM peryJaupoBaHUN»
(nasee - 3aKOH O TEXHUYECKOM peryJMpoBaHMU)! mpesycMaTpUBaeT MO/ TeXHUYECKUM pe-
TyJIMpOBaHHMEM — IIPaBOBO€e peryJMpoBaHMe OTHOUIEHHWU B 00JIaCTU yCTaHOBJIEHUS, IpPUMe-
HEHUS U UCMIOJIHEHHUS 00513aTe/IbHbIX TPeOOBAaHUM K NPOJYKIUHU WU K IPOJAYKIUHU U CBSI3aH-
HbIM C TpeOOBaHUSAMHU K NPOAYKLUHU MpoLeccaM NPOeKTHPOBaHUSA (BKJIIOYas M3bICKAHUS),
NPOU3BO/ICTBA, CTPOUTEJILCTBA, MOHTAX4, HAJAJKU, SKCIJIyaTallul, XpaHEeHUs], TEPEBO3KH,
peasM3alyMy ¥ YTUIM3AlLUY, @ TaKXKe B 00/1aCTH MPUMeHeHHs Ha JJ06pOBOJIbHOW OCHOBE Tpe-
60BaHUM K NPOAYKLMH, NTpoLieccaM NpOeKTUPOBaHUs (BKJIl0Yasi U3bICKaHUS ), IPOU3BO/CTBA,
CTPOMTE/IbCTBA, MOHTAXa, HaJa/IKy, SKCIJIyaTalliM, XpaHEHHUs, NIepeBO3KH, peaju3aluu U
YTUJIM3aLluHY, BbINOJHEHUIO paboT MU OKa3aHUIO YCJAYT U PaBOBOE peryJUpoBaHUe OTHO-
IIEHUW B 00J1aCTH OLLEHKHU COOTBETCTBUA. U3 onpegenenus ciefyeT, YTO TEXHUYECKOE pery-
JIUpOBaHHE — 3TO NIPABOBOE PETYJIMPOBAHUE OTHOLIEHUH B TpeX 06J1acTsX:

1) B 06/1aCTHU YCTAHOBJIEHHUS, IPUMEHEHHUS U UCIIOJIHEHUS 06513aTe/IbHbIX TPeO0BaHUM
K MNPOAYKIMU W MpolieccaM >KM3HEHHOTrO IUKJA JaHHOW MPOAYKIIMHU, BBINOJHEHHUIO PaboT
WJIM OKa3aHUIO0 YCJYyT, MPOU3BOJCTBA, CTPOUTENbCTBA, MOHTAXa, Ha/laJIKH, dKCIJIyaTalUHy,
XpaHeHUs, IepeBO3KH, pealn3alui U yTuansauuu. Ob6sa3aTe/ibHble TPeOOBaHUS YCTaHABIIU-
BaIOTCS B KOHKPETHBIX TEXHUYECKUX perjaMeHTax;

2) B 06J1aCTU NpUMEHEHHUS Ha 10OPOBOJIbHON OCHOBe TPeOOBaHUM K MPOAYKLMHU, IPO-
IjeccaM MpPOeKTUPOBaHUs (BKJIIOUasl M3bICKAHMS), MPOU3BO/CTBA, CTPOUTENLCTBA, MOHTAXKA,
HaJIaJ|KH, SKCIJIyaTallMY, XpaHEHUs, IepeBO3KH, peaJu3alud U YTUJIU3aAlUH, BBIIIOJHEHUIO
paboT MU OKa3aHUIO YCIYT;

3) B 06J1aCTH OLIeHKHU COOTBETCTBHUS.

Ct. 3 3akoHa O TeEXHUYECKOM pEeryJMpOBaHUM YCTAHABJIMBAET MPUHIUIBI TEXHUYeE-
CKOTO peryJIMpoBaHus, a UMEHHO:

1) mpuMeHeHUs e[WHBbIX MPABUJ YCTAHOBJEHHUS TPeOOBAHUN K MPOAYKLUHUU WU K
NpPOJAYKLUHUU M CBA3aHHBIM C TpebOBaHWSMH K MNPOAYKLMU IpoleccaM NPOeKTHPOBAHMUSA
(BrUItOYAsl U3bICKAHUS), MPOU3BO/ICTBA, CTPOUTENbCTBA, MOHTAXA, Ha/MIAa/[KU, 3KCIJIyaTal[UH,
XpaHeHUs, MEePeBO3KH, peaju3alidi W yTUJIU3ALMH, BBINOJHEHUIO PAabOT WU OKa3aHUIO
YCHyT.

2) COOTBETCTBUS TEXHHUYECKOTO PEryJMpoBaHUs YPOBHIO PA3BUTHS HallMOHAJbHOM
9KOHOMHKHM, Pa3BUTUSI MaTepUaJbHO-TEXHUYECKOW 0a3bl, a TaKXKe YpPOBHIO HAy4YHO-
TEeXHUYECKOTO PAa3BUTHS;

3) He3aBHCUMOCTH OPraHOB MO aKKpeJAUTAI[UH, OPTaHOB MO cepTUPUKALMN OT U3Tro-
TOBHUTEJIeH, MPO/IaBIOB, UCIIOJIHUTEJIEW U TpUOOpeTaTesel, B TOM UMcie noTpedbuTesei. [los
HE3aBHCUMOCTbIO OPTaHOB 0 aKKpeAXTAI[MH, OPTAHOB M0 CeEPTUPUKAILUN OT U3TOTOBUTEIEN
NpPOJYyKIL WY, IPO/JaBLIOB, UCIIOJIHUTEJIEN paboT U yCayT, npuobpeTaTesiel NPOAYKIUU CAeAy-
eT MOHWMaThb OTCYTCTBUE OPraHU3allMOHHOU, a//MUHUCTPATHUBHOMN, SKOHOMUYECKOU, PUHAH-
COBOM WJIU J1I060U HHOU POPMbI 3aBUCUMOCTH. He3aBUCMMOCTb YKa3aHHbIX OPTaHOB SIBJISIET-
cl He0O6XOJUMbIM yCJI0BHUEM MX akKkpeguTauuu. [Ipu nepedyrcieHUHd OpraHoB, HA KOTOpbIe

1 ®enepanbHbiil 3ak0oH OT 27.12.2002 Ne 184-®d3 «0O TexHU4eckoM peryaupoBaHuu» // Poccuiickas
raseta. 2002. Ne 245,
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pacnpocTpaHsieTcsl NPUHLMUI HE3aBUCUMOCTH, YNYILeHbl HCObITaTeJlbHble JlabopaTOpPHUU
(ueHTpbl), AeHCTByIOLIME B 06JIaCTH OLEHKH COOTBETCTBUS, KOTOpPblE TaKXXe JOJKHbI COOT-
BETCTBOBATb 3TOMY TPebOBAHUIO;

4) elMHOW CHCTEMbl U MPaBUJ aKKpeAUTaLUU. EAMHCTBO cUCTEMBI U NPaBUJ aKKpe-
JUTallMyu obecrnieyrMBaeTcsl UX yTBepxaeHUeM [IpaButesnbcTBoM PO Ha OCHOBe MPUHIMIIOB,
YCTaHOBJIEHHBIX 3aKOHOM;

5) equHCTBaA NpaBUJ U METO/IOB UCCJIEJOBAaHUN (UCNIbITAHWM) U U3MEePEHUH NIPU NPO-
BeJleHUH NpoLeAyp 0653aTeIbHON OLeHKU COOTBETCTBUS;

6) eAMHCTBA NpPUMEHEHUs] TPeGOBAaHUN TEXHUYECKUX pPerjiaMeHTOB He3aBUCUMO OT
BUJI0B UJIM 0COOGeHHOCTEeN caesioK. TeXHU4eCcKui perjaMeHT, B COOTBETCTBUU C YPOBHEM Op-
raHOB ero NpUHUMAMIIUX, UMeeT 0011e00653aTeJbHYI0 CUJIy Ha Bcel TeppuTopuu PP, s
BCceX PU3UYECKUX U IOPUIUYECKUX JIUI] HE3aBUCUMO OT XapaKTepa U BU/la IPAaBOOTHOLIEHUH,
BO3HUKAWILUX MeXJy HUMU. TeXHu4YecKre perjaMeHTbl OyyT NIPUMEHATbCI B OCHOBHOM B
JIBYCTOPOHHUX U MHOTOCTOPOHHHUX CJleJIKaX, T.e. B JOTOBOpax. Y CJ10BUS OTpaXkeHus TpeboBa-
HUM TeXHUYECKUX PerjaMeHTOB B JI0rOBOpax JOJHKHbI ONpeesssThbCs B cOOTBeTCTBUU C 'K
P® u npyrumu 3akoHamu P®;

7) HEJJONYCTUMOCTH OT'PaHUYEHUsI KOHKYPEHI[MU NPU OCYIeCTBJIEHHUU aKKpeAUTaLUU
u ceprudukanuu. [IpUHIKMN HEAOMYCTUMOCTH OrPpaHUYEHUs] KOHKYPEHIIMU NPU OCYIIEeCTB-
JIEHUU aKKpeJUTaluWd M cepTUPUKALUM NOoJpasyMeBaeT HEOOXOJAUMOCTb MNOAAEpPKaHUS
KOHKYPEHIUU MeX/ly CyO'beKTaMH, PeTeHAYIIIUMU Ha aKKpeJUTALMI0 B KaUeCTBE OPraHOB
1o cepTUUKALUKU UM UCIIBITATENbHBIX JJa00pPaTOPUH, B IPOLeCcCe UX aKKpeJUTALMU U OCY-
IleCTBJIEHUS JesTeJbHOCTU B Mpolecce cepTUPUKALMU. ITOT NPUHLUI TOJ4epPKUBAET KOM-
MepuYecKUH XapaKTep AesaTeJbHOCTU YKa3aHHbIX OPTaHOB, PABEHCTBO MPaB U BO3MOXKHOCTEH
JUIS JIML, U OpraHW3alyi, HaMepeHHbIX NPOBOJUTb COOTBETCTBYIOILYI0 paboTy, HEOMYCTHU-
MOCTb MOHOTIOJIU3ALUH e TEeJbHOCTHU CO CTOPOHbI KAKUX-JTMO0 OPraHOB B 3TOM 06J1aCTH;

8) HeZONYCTUMOCTH COBMeELeHUs] OJJHUM OPraHoM MOJIHOMOYUH M0 roCyJapCTBEHHO-
My KOHTPOJIIO (HaJ30py), 3a UCKJIYEHUEM OCYLIECTBJEHHUSI KOHTPOJIS 3a J1eATeJbHOCTbIO
aKKpeJUTOBAaHHBIX JIMII, C TOJITHOMOYUSIMH 110 aKKpPeJUTALMU UIH cepTUuduKanuu. [IpuHuun
HeIONyCTUMOCTU COBMEUIEeHUsI NMOJHOMOYMM opraHa rOoCKOHTpoJisA (HaZ3opa) ¥ opraHa Io
cepTUUKALMU OTpa’KaeT MPHUHIMIHAJbHbIE PA3JMYHsS B MPABOBOM CTAaTyCce OPraHOB roc-
KOHTPOJISI, SIBJSIOUIMXCS TOCYJapCTBEHHbBIMHM OpraHaMM W OpraHaM Mo cepTHdHUKALUY,
GYHKIMM KOTOPBIX OCYIIECTBJISIOTCA JUMLIAMK U OPraHU3alUsAMH, OCYLIeCTBIISOIUMUA NpeJ-
PUHUMATEJIbCKYIO eTeJbHOCTb. YKa3aHHOe pa3Jjinuue mpejonpesesseT pasJuyHbIb xa-
paKTep BbINOJHSAEMbIX 3TUMU OpraHaMu 3a/ay, QyHKIMHI, MeTo0B paboThl U NMpeJocTaB-
JIEHHBIX [1paB, KOTOpble HE MOTYT COBMeILlaThCsl B OZJHOM OpTaHe;

9) HeJONMYCTUMOCTH COBMeIlleHUs] OJJHUM OPraHOM MOJIHOMOYMH MO aKKpeAUTalUU U
cepTudUKaALUY;

10) HeAOMyCTHMOCTU BHEOH/PKETHOTO (PUHAHCUPOBAHHUS TOCYJAaPCTBEHHOTO KOH-
TpoJsis (HaZ3opa) 3a coO/II0/leHueEM TPeOOBaHUM TeXHUUECKUX perjiaMeHToB. [IpyuHiun Heso-
IYyCTUMOCTH BHEOO/KeTHOr0o GPUHAHCMPOBAHUS MOCKOHTPOJISI HanmpaBJieH Ha obecreyeHue
HEe3aBUCHUMOCTH OPTaHOB I'OCyIapCTBEHHOr0 KOHTPOJIsI B GUHAHCOBOUM 06J1aCTH, YTO SIBJISIET-
cs1 HE06X0JUMBIM yc10BHMEeM 3P PEeKTUBHOTO BbINOJHEHHUS CTOSALUX Nepes; HUMU 3a/jay;

11) HeLONYCTUMOCTH OJJHOBPEMEHHOT'O BO3JIOXKEHUS OJJHUX U TEX XK€ MOJHOMOYMU Ha
JiBa U O0Jiee opraHa rocy/lapCTBEHHOr0 KOHTpoJisl (HaZ30pa) 3a cobuito/ieHueM TpeboBaHUM
TEeXHUYECKHX perjaMeHTOoB. [IpUHIUN HeAONyCTUMOCTH OJJHOBPEMEHHOI'0 BO3JIOXKEHUS OJi-
HUX U TeX e MOJIHOMOYUM Ha JiBa U OoJiee opraHa rocy/lapCTBEHHOTO KOHTpPOJis (Haz3opa)
3a co6JI0/leHMeM TpeO6OBaHUM TeXHUYECKUX PerjaMeHTOB M03BOJISET CHU3UTb aJ[]MUHUCTpA-
THUBHbIEe Gapbepbl U YCTPAHUTb HETAaTUBHYIO NPAKTUKY AyOJMpPOBaHUS [lesITeJIbHOCTH Opra-
HOB I'OCYZJapCTBEHHOTO KOHTpPOJIsI (Ha/30pa) MyTeM YeTKOr0 pa3rpaHUYeHUs UX KOMIIEeTeH-
nuu. IlpesacraBisieTcs, YTO BBeJeHHE B 3aKOH JJaHHOrO NMPUHIMNA OyAeT Coco6CTBOBATh
NOBbILIEHNI0 93QPEKTUBHOCTU rOCYAAPCTBEHHOI0 KOHTPOJISA (HaA30pa).
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JlaHHOe MpaBOBOe peryJvMpoBaHHe BblpaxkaeTcsl B GopMe NPUHSATUSA COOTBETCTBYIO-
IIMX TEXHUYECKUX perjaMeHTOB, KOTOpble MpPU3HAaHbl YCTAHABJIMBATh 00s3aTeJibHble [JIs
IpUMEeHEeHUSI U UCNIOJIHEHUS TPebOBaHUS K 0O'bEKTaM TEXHUYECKOrO perysupoBaHus. Tex-
HUYECKUH perjiaMeHT — JO0KYMEHT, KOTOPbIM MPUHAT MeXAYHAPOAHbIM A0roBopoM Poccuit-
ckoil Pefepanuy, nojJiexaluM paTuduKalu B NOpsiJiKe, YCTAHOBJIEHHOM 3aKOHOATeJb-
ctBoM Poccuiickoit ®Pepepanuy, Uid B COOTBETCTBHUU C MEXAYHApPOAHbIM AoroBopom Poc-
cuiickoit Pesnepanuu, paTuUIMPOBAHHBIM B NOPsi/iKe, yCTAHOBJIEHHOM 3aKOHO/AATE/IbCTBOM
Poccuiickoit ®enepanuu, uaum ykasom I[lpesugenta Poccuiickoit ®enepanuu, Win NOCTaHOB-
sneHueM llpaBuTtenbcTBa Poccuiickoit @esepaniviy, MM HOPMaTUBHBIM NIPAaBOBbIM aKTOM ¢e-
JlepaJlbHOT0 OpraHa MCIOJIHUTEJbHOW BJIACTH MO TEXHUYECKOMY peryJMpoBaHHIO, U yCTa-
HaBJIMBAET 06s13aTe/IbHbIE /ISl IPUMEHEHUS U UCIIOJIHEHUS TPeOOBaHHUS K 00'beKTaM TEXHU-
YeCKOT0 peryJjMpoBaHus (MPOAYKLHUH WK K NPOAYKLUHMHU U CBSI3aHHBIM C TPEOOBAHUSIMHU K
NPOJyKIMK TpolieccaM MPOEeKTUPOBaHUSA (BKJ/IOYasl U3bICKAHWUS), MPOU3BOJICTBA, CTPOU-
TeJIbCTBA, MOHTAXa, Ha/IaJiKH, SKCIJIyaTalliy, XpaHEeHUs], IePEBO3KH, peaju3aldi U YTUIU-
3auuu). TexHUYecKHe persiaMeHTbl IPUHUMAIOTCS B LeJSX 3alUThl )XU3HU UJIH 3/10POBbS
rpakJiaH, UMylecTBa GU3NYECKUX UJIU IOPUJAYECKUX JIUII, TOCYJaPCTBEHHOTO UM MYHUIIH-
NaJIbHOI'0 MMYIIECTBA; OXPaHbl OKpYXKalolled cpefibl, )KU3HU WJIM 3/10POBbSI KUBOTHBIX U
pacTeHuM; npeaynpex/aeHus AeldCTBUM, BBOASIIMX B 3a0JyKAeHHe NpUuobpeTaTesiell, B TOM
4yucje MOTPeOHTeNeN; a TaKXKe obOecriedyeHUs] IHepreTUuYeckoil 3pPEeKTUBHOCTH U PeCYpPCo-
coepexeHus.

Ct. 7 3akoHa O TEXHUYECKOM peryJUpoOBaHUU oOmpejiesiseT TpebOBaHUs, KOTOpbIe
YCTAHABJMBAKOTCA B TEXHUYECKHUX perjaMeHTax. JTU TpebGOoBaHMS [0KHbI 06eclieduBaTh
onpe/iesieHHbIe BU/bl 6€30MaCHOCTH, Cpeid KOTOPBIX MOKHO BbIJI€/UTh:

1. 6e30mMacHOCTb U3J1yYEHUH;
O6M0JIOTUYEeCKYI0 6€30MacHOCTb;
B3PbIBO0OE30MaCHOCTb;
MeXaHU4YEeCKYH0 6e301acHOCTb;
N0’KapHY0 6€30MaCHOCTb;
6€e30MacHOCTb MPOAYKIIMU (TEXHUUYECKHUX YCTPOUCTB, MPHMEHsIeMbIX Ha OMAaCHOM IpO-
V3BO/ICTBEHHOM 0O'BEKTE);
TEPMUYECKYI0 6€30MaCHOCTD;
XUMHYECKYI0 6€30MacHOCTb;
3JIEKTPHUYECKYI0 6€30MacHOCTb;
paZiMalMOHHYI0 6€30NaCHOCTh HaceseHHS;
3JIEKTPOMarHMTHYI COBMECTUMOCTb B 4acTH obecrneyeHUs] 6€30MaCHOCTU PabOThI
npubOpPOB U 060PYZ0BAHUS;
12. efMHCTBO M3MEpEHUN;
13. apyrue BUJbl 6€301aCHOCTHU B IieJiSIX, COOTBETCTBYIOIIUX M. 1 cT. 6 3aKOHA O TeXHUYe-

CKOM peryJupoBaHUHU.

TexHUYeCKHUU persiaMeHT [JOJDKEH COJlep>aTh B cebe MepedeHb U (U/IM) ONHCAHUE
00'bEKTOB TEXHHUYECKOTO pEryJMpoBaHHUs, TpeOOBaHUSA K 3THM OOBbEKTaM WU MpaBUIa HX
UJeHTUUKALIMU B IeJsIX NMPUMEHEHHUs TEXHUYECKOro perJiaMeHTa; NpaBuja U GpOpMbI
OLIEHKU COOTBETCTBHUS (B TOM YHCJIe B TEXHUYECKOM perjiaMeHTe MOTYT CO/IEPKAThCS CXEMbI
OATBEPX/IeHUSI COOTBETCTBUS, MOPSJO0K MPOJIEHUS CPOKA IeHCTBUSA BbIJJAHHOTO CEPTUDU-
KaTa COOTBETCTBUS), Ollpe/iesisieMble C Y4eTOM CTEeleHU PHCKA; MpejesibHble CPOKH OLlEHKU
COOTBETCTBUS B OTHOLIEHUU KaXJ0Or0 00'beKTa TEXHUUYECKOTO PeryJupoBaHus U (Uiu) Tpe-
O60BaHUSI K TEPMUHOJIOTHH, YIIAKOBKE, MADKUPOBKE WJIK 3TUKETKAM U MpaBUJaM HUX HaHece-
HUS; TpebOBaHUSA 3HepreTUYecko 3P PeKTHUBHOCTU U pecypcocheperkeHus; 00001eHHbIE U
(n1) KOHKpeTHble TpebOBaHUSI K XapaKTEPUCTHUKAM NPOAYKLUUH WU K NPOAYKLIUU U CBS-
3aHHBIM C TPe6GOBAHUSIMU K NPOAYKIIMHU MpOLeccaM XKU3HEHHOTO [[UKJIA.
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TexHuyeckoe peryjivMpoBaHHe B I'PaJlOCTPOUTENBCTBE — COBOKYIIHOCTb TEXHUYECKUX
perj1aMeHTOB U TPeOOBaHUM K KayeCTBY CTPOUTEJIbHBIX pabOT U HUCIOJb3yeMbIX MaTepHa-
JIOB, LleJIbI0 KOTOPBIX SIBJsETCA obecriedeHue 0e30MacCHOCTH CTPOUTEJbCTBA 3JaHUU U CO-
OpYy>KEHHUH.

[ToMuMo 3aKkoHa O TeXHHWYECKOM peryJMpOBaHUH, KOTOPBIK oOlpeJessseT OCHOBBI
e/JMHOM MOJIUTUKH B 006JIaCTAX TEXHUYECKOTO peryJupoBaHus, CTaHAAPTU3aAL MU U cepTUPU-
KalluH, JONOJIHUTENbHO AJ51 cTpouTesbHOU oTpaciay B 2009 r. 6611 npuHAT PepepanbHbIN
3akoH oT 30.12.2009 Ne 384-®3 «TexHUYECKUH perjlaMeHT O 6e30MacCHOCTU 3/JJaHUK U CO-
opy»xeHuii»!. OH ycTaHaB/IMBaeT 06g3aTeNbHble TPe6GOBaHUA K 6e30MacCHOCTH 3JaHUi U Co-
OPY>XeHUH, U UH)XEHEPHO-TEXHUYECKUX CETEN M OXBAaTbhIBaeT BeCh LIMKJI CTPOUTEbCTBA — OT
U3bICKAaHUW U IPOEKTUPOBAHHUA [|0 CAAYU B 3KCIIJIyaTALMIO U CHOCA.

3aKOH BKJIIOUYaeT TpebOBaHUs, KOTOpble KacaloTcs 06ecre4eHus:

e MeXaHWYeCKON 6e30MacHOCTH, MPOYHOCTH U YCTOMYUBOCTU 3[,aHUN U COOPYKEHUU B
pacyeTHBIX YCJOBHUSAX IKCIJIyaTallMu U B YCJAOBUSAX PaCYeTHbBIX 3KCTPeMaJbHbIX BO3-
JeHCTBUH;

e 0e30MacCHOCTH JIIOJled NMpHU NokKapaxX U 3allluThl HEJBUKMMOTO UMYILIECTBA C YYeTOM
ero CTpaxoBaHUs;

e 0e30MacHOCTH JIIOJEeN U 3alUThl 00'bEKTOB XXU3Heobecrne4eHus MPU 3eMJIeTPSICEHUSX,
o6BaJaX, OMOJI3HAX U IPYTUX pacyeTHbIX re0PpU3NUEeCKUX IPOLECCax;

e 0e30MacHOCTH /[BWXXEHUSI M INepeMelleHWs JIIJeH, M0Jb30BaHUA MNpubopaMu U
YCTPOMCTBaMHU CUCTEM UHXXEHEPHOT0 060pyA0BaHUs, JOCTYIHOCTU CpeJibl AJI MaJso-
MOOUJIBHBIX TPYIN HaceJeHUsl W 3alUThl NOMEIIeHUH OT HeCaHKLHOHUPOBAHHOTO
BTOPXKEHUS;

e (e30MacHbIX [/ 3/J0pOBbs YeJ0BEKa YCJOBUU MPOXUBAHUSA, TPYZa, ObITA U OTAbIXa
IpU HeOJIaronpuUsTHBIX BO3JAEUCTBUAX TeMIIEPATYPbl, BJAXKHOCTH, IIyMa, XUMUYeCKHUX
BelIeCTB, 3JIeKTPOMAarHUTHBIX U paJMalluOHHBIX U3/IyYeHUH;

e 0e30MacHOr0 YPOBHS BO3/€MCTBUS CTPOUTENBbHBIX 00'bEKTOB Ha OKPYKAIOLLYI0 Cpesy
Y COKpalleHHS pacxo/ia IHEpreTUYeCKHUX peCypCcoB MPU UX SKCIJIyaTalluy;

® OILIEHKU COOTBETCTBUS CTPOUTEJIbHBIX 00bEKTOB B pOopMe rocyZjapCTBEHHOrO Ha/[30-
pa, IpUEMKHU U BBO/IA B 3KCIJIyaTalUI0 3aKOHYEHHBIX CTPOUTENBCTBOM 00'bEKTOB;

e HeobOxoA¥MMOM MHGQOpPMAIMU IO BONpPOcaM 6e30MacHOCTU MPOAYKIIMU CTPOUTENbCTBA
B LeJISIX IpeAYNpexAeHUs JeCTBUH, BBOAAIMX B 3a0J1yK/eHe ee TpruobpeTaTeseu.
TexHuuyeckoe peryjivMpoBaHUE OCYIIECTBJISETCS NMyTeM pa3pabOTKH, MPUHATUS, NPU-

MEeHEHHUs] U UCIOJIHEHUS 00513aTe/IbHbIX TPEOOBAaHUM TeXHUYECKUX perjJiaMeHTOB B 06J1aCTU
CTPOUTEJILCTBA U OLlEHKHU COOTBETCTBUA NMPOJAYKLHUHU CTPOUTEJLCTBA, MIPOLECCOB ee CO3/a-
HUS, 3KCIUIyaTalMu U YTUJIM3alUM 3TUM TpPebOBaHHUSAM, a TaKKe pa3paboTKH, NPUHSATHS,
NprYMeHeHUs Ha JJ0OpPOBOJIbHOM OCHOBE M MCHOJIHEHUS TpPeOOBaHUW HallMOHAJIbHBIX CTaH-
JlapTOB U HOPMATHUBHBIX JOKYMEHTOB JJOOPOBOJIbHOIO MPUMEHEHUSI B 00JIaCTU CTPOUTEJIb-
CTBa.

B nesifx ocyuecTBieHUs TPaZloCTPOUTENBHOM [1eATeJIbHOCTH B YCJIOBUAX CTECHEHHOU
rOpoZiCKOM 3aCTPOMKM YNOJHOMOYEHHbIe Qe/iepasbHble OpraHbl UCHOJHUTEJbHON BJACTH
BIIpaBe yCTaHaBJMUBAaTb OCOOEHHOCTHU NMpPUMEHEHUs TpebGOBaHUM, yCTAaHOBJIEHHBIX HalUO-
HaJIbHbIMHU CTaHJApTaMH M CBOJIaMHU MpaBUJI, JIMO0 MPUHUMATh OT/eJbHble HallHOHAJ/bHbIE
CTaHJApThl U CBOJAbI MpPaBUJ (3a UCKJIIOUYEHUEM CJydyaeB, €CJU YKa3aHHble TpeOOBaHUSA
HaNnpsIMYI0 BJIMSIOT Ha 6€30NaCHOCTb 3JJaHUU U COOPY>KEHUH, B TOM YHCJIe BXOJSALIMX B UX CO-
CTaB CUCTEM U ceTel MHKEHEePHO-TEXHUYECKOr0 obecrevyeHus).

06beKTaMy TEXHUYECKOTO PEryJIMPOBAaHUS B CTPOUTEJLCTBE SIBJISIOTCS:

1 ®epepanbhbiit 3akoH oT 30.12.2009 Ne 384-P3 «TexHu4yecKuil perjiaMeHT 0 6€30IaCHOCTH 3JaHUH U
coopyxeHuit» // CobpaHue 3akoHoaaTeabcTBa PP, 2010. Ne 1. CT. 5.
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® MpOAYKLHSA CTPOUTENBCTBA - XKUJIble 3laHUs, 001eCTBEHHbIE 3[JaHUSA U COOPYKEHUS U
MX KOMILJIEKCBI, 3/JaHUS U COOPYKEHUSI IPEANPUSITHIN NPOMbIIIJIEHHOCTH, SHEPTETHUKH,
TPaHCNOPTa, CBSA3H, BOJHOTO, CEJIbCKOTO U TOPOJCKOr0 X03AMCTBa, a TaKXe JApyrue
00'bEKTBI CTPOUTEJILCTBA;

® CTpOHWTEeJIbHble MaTepUaJbl U U3JeJIUs, UCIIOJIb3yeMble IPU BO3BEJEHUU 3[JaHUU U CO-
Opy>KeHUH;

® Mpolecchl, paboThl U YCAYTU B 06J1aCTU TPaJOCTPOUTENBHOMN AeATeJbHOCTU M0 0CBO-
€HUI0 TepPUTOPHUH, IIJIAHUPOBKE U 3aCTPOUKe TOPOJACKUX M CEJIbCKUX MOCeJIeHUH, U
06ecleyeH1I0 UX YCTOMUYMBOTO Pa3BUTHUS, a TaKXkKe B 00J1aCTU CO3/JaHUS U IKCIIyaTa-
MY NPOJAYKLHUHU CTPOUTEJNbCTBA, BKJIKYAsd MHKeHepHble U3bICKaHUS, IPOEKTUPOBaA-
HUE, CTPOUTEJILCTBO 3/IaHUN U COOPY>KEHUH, UX TEXHUUYECKOE 00CIY>KMBAaHUE, PEMOHT
Y YTUJIM3alHUIO0.

TexHuuyeckoe peryJMpoBaHUe B CTPOUTEJIbLCTBE JOJKHO CIOCOOCTBOBATH PEIEHUIO
CTOSIIIMX MepeJ, CTPOUTENbCTBOM 33/]a4 U, B COOTBETCTBUM C OOIUMU 1Ie/IIMHA TEXHUYECKOTO
peryJupoBaHus, 00eCleuyuThb:

1. 6e30mMacHOCTb CTPOUTEJNbHOU MPOAYKLUHU, IPOLLECCOB €e CO3JaHUd, IKCIIyaTalluu U
CHOCA /11 >KU3HU U 3[J0POBbs JIOJEeH, UMyLIeCTBa U OKPYKaI1eu cpeabl;

2. COOTBETCTBME CTPOUTEJbHOW NPOAYKLHUU CBOEMYy Ha3HA4eHHIO U CO3JaHue 6Jaro-
NPUATHBIX YCJA0OBUM KU3HEEATEJbHOCTH N0JIb30BaTeJIEW CTPOUTENIbBHOW NPOAYKLIUU
Y MHBIX JIUI];

3. 3alMUTy CTPOUTEJbHOW MPOAYKLMHU U JIIOJIEW OT HEeOJIaronpUsTHbIX BO3JENCTBHUM B
pPacyeTHBIX YCJOBHUSAX IKCIJIyaTalluU C y4€TOM PUCKAa BO3HUKHOBEHMUS Ype3BblYalHbIX
CUTyal Uy NIPUPOJHOTO U TEXHOTEHHOI'0 XapaKTepa;

4. HaZEXHOCTb U KAYECTBO CTPOUTEJbHbIX KOHCTPYKLUUNA U OCHOBAHUM, CUCTEM HHXKe-
HepHOro 060py/i0BaHUs, 3JaHUU U COOPYKEHUH;

5. 3amuTy okpyxawliei cpe/ibl OT HEGJIATONPUATHBIX BO3J€eICTBUM 3JaHUU U COOpYKe-
HUH, paljMOHa/JIbHOE HCIO0Jb30BaHUE MPHUPOAHBIX, MATEPUAJIbHBIX, TOMJIMBHOIHEpPrE-
TUYECKUX U TPY/LOBbIX PECYPCOB;

CO3/laHHe yCJA0BUU [IJIs1 HAYYHO-TEXHUYECKOr0 Nporpecca B 06/1acTH NPOU3BO/CTBA U

3KCIJIyaTaliy NPOAYKIUH CTPOUTENBCTBA;

NOBBILIEHHE KOHKYPEHTOCIIOCOOHOCTH MPOAYKLIUHY, pabOT U YCIYT;

COMOCTAaBUMOCTb Pe3yJIbTAaTOB UCC/e[JOBAHUH, UCTIBITAHUN U U3MEPEHUU;

B3aMM03aMeHseMOCThb MPOAYKIIHH;

O B3aMMOIIOHMMaHue MPU OCYIIeCTBJIEHUU BCEX BU/IOB CTPOUTEJIbHON J1€ATEJIbHOCTH U
yCTpaHeHHe TEXHUYECKHUX 6ApPbEPOB B MEX/IYHAPOIHOM COTPY/IHUYECTBE.

Jns obecneveHUusi cobJil0JleHUsI TPeOOBAaHUN TEXHUYECKHUX PEerJiaMeHTOB MO CTPOU-
TeJIbCTBY U B KaueCTBe UX Jl0Ka3aTeJbHOM 6a3bl, a Takxke AJs1 GOpMUPOBaHUSA OJaronpUsiT-
HOU cpeJibl )KU3HeesTeJIbHOCTH HaceJieHUs], 06ecriedeHusi COOTBETCTBUSA MPOAYKLUU CTPO-
UTeJIbCTBA CBOEMY Ha3HAUYEHUIO, IKCIJIyaTallMOHHOW NPUTOAHOCTH U JI0JITOBEUHOCTH CTPOU-
TeJIbHBIX KOHCTPYKIMK U HHXXEHEPHBIX CUCTEM 3/JaHUN U COOPYKEeHUH, pallMOHAJIbHOTO pac-
XO0/IOBAaHUSI MAaTePUAJIbHBIX U 3HEPTETUYECKUX PECypCOB MPHU HUX CTPOUTENBCTBE U IKCILIya-
Tauuu ¢PeaepasbHblil OpraH MCIOJHUTEJIbHOW BJIACTU MO CTPOUTENBLCTBY dopmupyeT Cu-
CTeMy HOPMaTHUBHbIX JOKYMEHTOB B CTPOUTEJLCTBE, Ipe/JHA3HAYAaEMbIX /IJIs1 IPUMEHEHHs Ha
JIOOPOBOJILHOW OCHOBE HapsiJy C HALlMOHAJIbHbIM CTaHJAapTaMu. B HOpMaTHUBHBIX JOKYMEH-
Tax M0 CTPOUTEJIbCTBY 00IMe TPeOOBAaHUSI TeXHUYECKUX PerjiaMeHTOB KOHKPEeTU3HUPYIOTCS
IPUMEHUTE/bHO K KOHKPETHBIM BHUAM 3/IaHUM U COOPYKEHUM, UX KOHCTPYKTUBHBIX U WH-
>)KEHEePHbIX CUCTEM, a TaKXKe K KOHKPEeTHBIM NpolleccaM CTPOUTEJNbCTBA U 3KCIJIyaTalUu
NPOJYKIUH CTPOUTENbLCTBA.

OueHkKa COOTBETCTBUS 3/JaHUM, COOPYKEHUH, MPOLECCOB CTPOUTENbCTBA, IPUMEHS €e-
MBbIX CTPOUTEJIbHBIX MaTepPUaJIOB U U3/leJIMH, TAaKXKe BbINOJHAEMbIX IPU NPOEKTUPOBAHUU U
CTPOUTEJILCTBE PAOOT M YCJIYT BBINOJHSAETCS C LeJIbl0 YCTAHOBJIEHHUS UX COOTBETCTBUSA 004-
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3aTeJIbHbIM TPeOOBaHUSM TEXHUYECKUX perjaMeHTOB U JeMCTBYIOIIMM B KauecTBe 006s3a-
TeJIbHbIX B T€UEHHE MepexoJHOro nepuoja TpeboBaHUAM IoCyJapCTBEHHBIX CTAaHJAPTOB U
CTPOHUTEJIbHBIX HOPM U IPABUJI, @ TAK)Ke TPeOOBAHUSAM YKa3aHHBIX B IOTOBOpPaxX U B 33/laHU-
SIX Ha IPOEKTUPOBaHKE HALlMOHA/IbHbBIX CTAHAAPTOB U HOPMATUBHBIX JJOKYMEHTOB 10 CTPOU-
TeJIbCTBY, peHAa3HAaYeHHBIX JIJIsI 06POBOJILHOTO MIPUMEHEHHUS.

TexHuyeckue persiaMeHTbl U HOPMaTHUBHbIE JJOKYMEHThI JO6GPOBOJIBHOTO MpUMeEHe-
HUSl B CTPOUTEJIbCTBE B COBOKYIHOCTH 06pa3ylT HOPMATHBHYI 6a3y TEXHUYECKOTO pery-
JINPOBAHUS I'PaJIOCTPOUTENHCTBA.

PA3/IEJIbHBIY CEOP OTX0/IOB

A. K. BedepHukos,

cmydeum Hpkymckozo wpuduveckozo uHcmumyma (duauana)
Yuuesepcumema npokypamypuwi Poccutickoti Pedepayuu, 2. UpKymck.
HayuHwlll pykogodumens: K.1.H., doyenm A. C. AeagoHos.

B HacTosilllee BpeMs B pa3BUThIX CTpPaHax pas/ie/ibHbIi COOpP Mycopa U AaJjibHeWIas
ero nepepaboTkKa 3aHMMaeT BakKHellllee MeCTO B UX IKOHOMUKe. TakuM obpa3omM GoJiblLIne
00'beMbI MyCOpa UCIOJIb3yIOTCS AJ1s1 BTOPUYHOTO UCIOJIb30BaHUS, B YaCTHOCTHU 3TO U3TOTOB-
JieHUe HOBBbIX TOBapoB (MPOAYKIMU) U CO3JlaHHE TeloBoM 3Hepruu. [lo JaHHbIM MUHIpU-
poanl Poccuiickoit @enepanuu (nanee — PO), exxeroqHo obpasyeTcs 0KoJio 5,4 MJpJ TOHH
BCEX BUJI0OB OTXOJI0B U 0K0JI0 375 MJIH TOHH U3 HUX TPEOYIOT 0COObIX YCJIOBUH AJis mepepa-
60Tku'. B 0r0CcpoYHOil AMHAMUKe MOXHO Hab6JI0/laTh yBesJndeHre o6Iero o6bemMa o6pa-
30BaHUs 0TX010B. Kak ormeTtua /I.E. MoTopuH, «MeHee 4yeM 3a 10 JieT Npou3BOJAMMBbIN Hace-
JieHueM 06beM 0TX0/0B BbIpoc Ha 35 %. [Ipu aToM Jsiuiib 5-7 % oT ob61ero kosandectsa TKO
6bLJ10 TTepepaboTaHo /il HOBTOPHOIO HCI0Jb30BaHHUA»”,

PasBuBaloiuecs cTpaHbl, B TOM uucie Poccus, 60JblyI0 4acTh Mycopa He nepepabda-
TBHIBAIOT, @ OTHPABJISIOT Ha CHelMa/IbHO-0Npe/ieiIeHHble MOJUTOHbBI /J1S1 3aXOPOHEHUs TBep-
JIbIX OBITOBbIX (KOMMYHaJsbHbIX) 0TX0Z0B (TBO). Ilepes nociegHuM 3TanoM 3aXOpOHEHUS
4acTb MycoOpa JI0/DKHA ObITh OTCOPTUPOBAaHA U NepejilaHa Ha yTUJIU3aLMI0 U 00e3BpeKMBaHUE
JU1Sl oA Jlep KaHrsl HOPMaJIbHOTO COCTOSIHUS OKPY»Kalollleil cpe/ibl U YMeHblIeHHe BPeJHOr0
BO3/I€ICTBHSA Ha 3/J0POBbe YeJIOBEKa.

CoBpeMeHHas1 Bo3pacTawllas TeHJeHIUsl pa3/esibHOro cbopa U nepepaboTKU OTXO-
JIOB UMeeT BaXXHOe 3HaueHWe JJig 00liecTBa U rocyzapcrsa B nesoM. OgHaKo 10 CUX IOp
JlaHHasl CUCTeMa He MOJIyYWJa IIUPOKOU M KayeCTBEHHOW NMpPAaKTUYeCKOM peasih3alivy, Mo
3TON NMpUYKHe MpobJseMa CeJeKIIMOHHOr0 cbopa CTOUT JIOCTAaTOYHO ocTpo. PepepasbHbIN
3ako0H oT 29.12.2014 Ne¢ 458-®3 «0 BHeceHMU u3MeHeHUH B PesiepasbHbId 3aK0oH «06 0TXO-
Jlax TIPOU3BO/CTBA U NOTpe6JeHUs»° onpe/e/In HeKOTophle 0653aTe/IbCTBa JIUIL B 06palle-
HUY C KOMMYHaJIbHBIMU OTX0/IaMHU, PETYJIUPOBAaHME U CTUMYJIMPOBAaHKE B JAHHOU 06J1aCTH.

JKoJIoruuecKoe pa3BUTHE SIBJISETCS OJHUM M3 MPUOPUTETHBIX HampaBjeHu PO, Tak
KaK OHO oGecrneyurBaeT 06JIaronpUsiTHOE COI[HAIbHOE, 3KOJIOTUUYEeCKOoe U 9KOHOMUYECKoe Mpo-
rpeccupoBaHue. MupoBasi TeHJeHLlus pa3/e/ibHOro c6opa OTX0/I0B CIOCOOGCTBYyeT 3TOMYy. B

1TocymapcTBeHHBIH fAokaaja MuHnpupossl PO o cocTosHUM U 06 oXpaHe OKpyXamwllel cpelbl
URL : https://www.mnr.gov.ru/docs/gosudarstvennye_doklady.

2 MotopuH /JI.E. Pa3genbHBIH CO60p OTXOJI0B B KOHTEKCTe pedOpMHUPOBAHUSA OTPACTH O6GpalleHUus C
TBep/bIMA KOMMYHaJIbHBIMH O0TX0/laMH // AKTyaJibHble TP0oGJIeMbl poccuiickoro nmpasa. 2022. T. 17, Ne 1(134).
C.179.

3 ®epepanbHblil 3aK0H OT 29.12.2014 Ne 458-®3 «O BHeceHuun uaMeHeHuil B PesepasbHbiil 3akoH "06
0TXO0/laX MPOU3BOJCTBA U NOTpebieHUs", OT/ieJIbHbIE 3aKOHO/|aTe/bHble akThl Poccuiickoit ®enepanuu u npu-
3HAaHUU YTPATUBILUMU CUJY OT/Ie/IbHBIX 3aKOHOJATENbHBIX aKTOB (I10JI0’KEHUH 3aKOHO/IaTeJbHbIX aKTOB) Poc-
cuiickort ®enepannmn» // Coopanue 3akoHoaaTeabcTBa PO, 2015. Ne 1 (yacts I). Cr. 11.
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Ykase Ilpe3augenTa ot 21 urossa 2020 r. N2 474 «O HanMoHa/IbHBIX 1eJiX pa3BUTUsA Poccuit-
ckor Pegepanuu o 2030 roza»’ 6bl1a U3JI0XKeHA 1leJib — CO3/IaHHe YCTOWYUBOU CHCTEMBI
obpalleHUs C TBEPAbIMU KOMMYHa/IbHbIMU oTxoAaMHu (Aasee - TKO). [lns focTukeHUst 3TON
1[eJI1 He06X0JMMO CO3/1aTh SKOHOMUKY «3aMKHYTOTO LIMKJa», TO €CTb peasn3oBbiBaTh TKO
BO BTOPUYHOE ChIpbe JJisl JaJibHEUIIero ucrnoib30BaHUs B IPOU3BO/ICTBE, 2 BAXKHbIM 3TAMOM
CO3/laHUSA 3TOU CUCTEMBI ABJISIETCA pa3/ebHbIA CO0OP OTXO/0B.

B 3aKkoHOZaTe/IbCTBE HANPSAMYI0 HeT JePUHHUIIMM pa3/leJIbHOT0 cOopa OTXOZ0B, HO B
ctaTbe 13.4 ®efepanbHOro 3akoHa oT 24 uwoHsa 1998 r. Ne 89-®3 «06 oTxo4ax Npou3BOJCTBA
U ToTpe6/IeHUsI»? coiepkaTcs NMPU3HAKH, U3 KOTOPBIX MOXKHO BBIBECTH JAHHOE MOHSTHE.
PasgenbHbId CO0Op OTXOA0B — 3TO AEATEJbHOCTb IO HAKOIJIEHUIO OTXOJIOB MyTeM HX pas-
JleJIbHOTO CKJIaIUPOBaHUs 10 BHU/AAM, TPyINnaM OTXOZ0B, TPyInaM OJHOPOJHbIX OTXO/10B.

[To nanHbIM Poccuiickoro skoJsioruyeckoro onepatopa B 2023 roay AJisl pa3/ieJIbHOTO
coopa TKO 6b110 060pymoBaHo 204 Thic. KOHTEHMHEPHBIX MJOLAAO0K, 59,7 % HaceseHUs
oxBayeHbl paszesbHbIM HakormieHueM TKO. CaMblii BBICOKMU NPOLEHT OXBaTa HaceJIeHUf
oTMevaeTcs B lleHTpaibHOM desepasbHoM okpyre — 83,2 %% Ho Bo MHOTMX pernoHax, oco-
OeHHO HeOOJIbLINUX 110 TEPPUTOPHUH, MJIOLIAJI0K AJs pa3genbHoro coopa TKO BoBce HeT, 4TO
3HAYUTEJIbHO 3aTOPMaXKMBaeT pedpopMaluIo.

HecMoTps Ha TO, YTO MPOLIEHT MOJOXKUTEJNBHOT'O CO3/JaHUSl YCIAOBUH /1Sl pa3/ieJIbHOTO
coopa TKO gocTaToyHO BbICOK. MHOTHE JIIOAM MPOCTO UTHOPUPYIOT KOHTEHHEPHI U HE 3aay-
MbIBAKOTCS, UYTO KaXKJbl U3 KOHTEHHEPOB pacCyuTaH AJjs onpegeneHHor rpynnbl TKO. 06-
IleCTBEHHOE MPABOCO3HAHUE OTHOCUTEJILHO JAHHOTO BOMPOCA HAXOJUTCS Ha O4YEHb HU3KOM
ypoBHe. B cTpaHe He BeJleTcsl akTUBHas NporaraH/a 1no ob6ecrne4yeHUo 3K0J0TM4ecKoro 6Jia-
ronoJiyyusi. [lo HaceJeHHUs1 KA4eCTBEHHO He JIOHOCHUTCS OCHOBHOE MpeAHa3HAauYeHHe KaK0ro
KOHTeWHepa ¥ MaJIo KTO 3HAET, YTO NPU peasru3aluy nepepaboTKH OTXO0/A0B /s BTOPUUHOTO
NPOMU3BO/ICTBA 3HAYUTEJNBHO YBEJUYUTCS 3KOHOMMUYECKHUM MOTEHIMaJ] CTPaHbl, U YTO 3TO
MOBJIMSIET Ha OKpYyKawiyw cpeay. [/s pelieHus yKazaHHOM Mpo6/ieMbl HEO6X0AHMMO OCBe-
IATh NMpeiHa3HAYEeHUsI KOHTEMHEPOB M BAXXHOCTb peaiu3aliiu paszieibHOTo cbopa OTXO/0B
B CpeJ/iCTBaX MacCOBOW MHQOpMalMM, TaKKe CO3/1aBaTh BOJIOHTEPCKHME OpraHU3al|luu, KOTO-
pble OYAyT paclpoCTPaHATh UJIE0 B MaccoBoe co3HaHUe. Kpome Toro, Heo6xoMMO yCTpau-
BaTb MePONPUSATUS, KOTOpPble OYAyT UHTEPECHDI JIIOJSIM Pa3HOU BO3PACTHOM IpyNibl, U KO-
HEYHO NPOBOJUTH 3KOJIOTUYECKOE MPOCBEleHUEe B yUeOHbIX U MPOU3BO/ICTBEHHbIX 3aBejie-
HUAX.

Mo>HO BBIJIENIUTH ellje OJHY Npo6JieMy OTHOCUTEJNbLHO NMPaBOBOTO pPeryJupoOBaHUSA
paszesibHOTO c60pa 0TX0/10B. B PesrepaibHOM 3aKOHOAATE/NLCTBE HAMPSMYIO He 3aKperjieHa
00513aHHOCTb QU3HUYECKUX U IOPUJUYECKHUX JIUL] 10 00ecledYeHHUI0 YCJA0BUM JIJis peasiu3aliuu
pasgenbHoro coopa TKO. Eciu Ha npefnpusaTUU AUPEKTOP He 00eCrnedyuT MJOIAJKY AJs
pasziesibHOTO CO0pa OTXO/0B OH He HAPYIIUT 3aKOHO/IAaTEJbCTBO U COOTBETCTBEHHO He MOHe-
CeT 3a 9TO OTBETCTBEHHOCTb. Ho 06513aHHOCTb ycTaHOBJieHa B npaBuax CanlluH 2.1.3684-
21% TaMm ckasaHo, yTO BJjafeJsel] IJIOWAAKHA, Ha KOTOPOH OCYIecTBJsAeTcd c60p OTXOZO0B

1 Yka3 [Ipe3sugenTta PO ot 21.07.2020 N2 474 «O HauMoHa/JbHbBIX 1iessX pa3BUTHSA Poccuiickoit Pepe-
paunu Ha nepuog go 2030 roga» (Ha MOMeHT HU3JjaHUsI COOPHHUKA JOKYMEHT YTPATHJ CUJTY B CBS3H C IPUHSATU-
eM Ykasa [IpesugenTta PO ot 07.05.2024 Ne 309 «O HalMOHaJNbHBIX Lejsax pa3BuTus Pocculickoit ®epepanuu
Ha nepuoz o 2030 roga u Ha nepcnekTuBy Ao 2036 roga» // CobpaHue 3akoHogaTeabcTBa PO. 2020. Ne 30.
Ct. 4884.

2 ®enepasbHbIl 3aK0oH OT 24.06.1998 Ne 89-®3 «06 oTX0Jax NMPOU3BO/CTBA U noTpebiaenus» // Co-
OpaHue 3akoHoAaTeabcTBa PP, 1998. Ne 26. Ct. 3009

3 Poccuiickuii Ikonoruveckuii onepatop. URL : https://reo.ru/

4 06 yTBepX/JeHWM CaHUTAapHbIX mnpaBua W HopMm Canllun 2.1.3684-21 CaHuTapHO-
3MUAEMUOJIOTHUYECKHE TPEOOBAHHUS K COZlePKAHUIO TEPPUTOPUIN FOPOJCKUX U CEJIbCKUX MOCEJeHUN, K BOJAHBIM
00beKTaM, MUTHEBOM BOJe U MNUTHEBOMY BOJIOCHAOXeHHIO, aTMOChepHOMY BO3/yXy, [0YBaM, >XUJIbIM
MOMelleHUSIM, 3KCIJIyaTallui MPOU3BOACTBEHHBIX, O0OIIECTBEHHBIX [TIOMEIleHUH, OpraHU3alUu U MPOBEJEHUI0
CaHUTApPHO-NPOTHUBO3NUAEMUYECKUX MeponpuaTud : I[locTaHoBiaeHue [JlaBHOrO rocyZapCTBEHHOIO
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JI0JDKeH OPTraHM30BaTb KOHTEMHEpPHl JJIA KaXKJO0W OJHOPOAHOM IpyNIbl, YTOOBI He JOIy-
CTUTDb IlepeMellMBaHNe U 3arpsA3HeHHe OTX0/0B, KOTOpble NMOJOUAYT /i1 BTODUYHOM Ilepe-
pa6oTku. [lo npaBuaM, Ha NJoLIa/Ke MOXKET ObITh YCTAHOBJIEHO He 6oJiee 4 KOHTEeHHepOB
JJIs1 pa3/ieJIbHOI0 HaKOIJIEHUs UM He OoJiee 8 and cMewmaHHoro. Ho mpeanpuaTUA 4acTo
HapywalT JaHHble IPaBUJIa, TU60 UTHOPUPYIOT UX. Takke HOPMbl OTHOCHUTEJILHO pa3/ieib-
HOro cbopa oTxo/0B coaepxkatcs B [loctanoBnenuu IlpaButenbctBa PP ot 3 utona 2016 r.
Ne 505 «O6 yTBepxAeHUH NIpaBUJl KOMMePYeCcKoro yyeTa o6’beMa UM MacChbl TBEPAbIX KOM-
MYHaJIbHbIX 0TX0Z0B» (faJsiee — [IpaBusa N2 505), U B 3aKOHOZAATe/IbHBIX aKTaX CyO'beKTOB
PO,

[IpuMepoM HepeasusalLMu pas/eJbHOTO cOOpa OTXOA0B M MOCJAEe[CTBUM 3TOM Hepea-
JIN3aLUM MOXeT CJYKUTb JeJ0o, paccMoTpeHHoe 3 ¢eBpansa 2022 r. apOUTpaKHbIM CyI0M
CBepaJioBCcKoM obJiacTu. UHAMBUAYabHBIM peAnipuHKUMaTesb (ganee — UIl) He ocyuiecTBUI
OpraHU3alUI0 IJIOIAAKU [l pa3ZieJIbHOTo cbopa OTXOJA0B, HAPYLUIMB 3TUMH JeUCTBUAMU
yCca0BUSA JloroBopa, Takxke nyHkToM 8 [lpaBua N2 505 npegycmoTpeno, yto yyeT TKO ocy-
IeCTBJISAETCA UCXOAA M3 KOJIMYecTBa U 00beMa KOHTEWHEpOB, YCTAHOBJIEHHBIX B MeCTax
HaKOIJIEHUA [l Pa3/ieIbHoro c6opa oTxo/0B . 3a HeHa e allee BbINOJHEHHE 110 OpraHM-
3allMM IUIOIIAJKK JJIs paszesbHoOro coopa orxofoB UIl He moHec HUKAKUX MPaBOBBIX IO-
CJl1eiICTBHH, a TOJIBKO CIIPOBOLUPOBaJ U3MeHeHUe popMyJbl yyeTa. Ho, TeM He MeHee, pak-
THUYEeCKH ObLJI HaHeCeH BpeJ OKpYKalollel cpejie, SKOHOMUKU U conuyMy. [lo HameMy MHe-
HHUI0, HE0OXO0MMO NpPAMO NpPeAyCMOTpeTb 00A3aHHOCTb, HaJaralllyl0 Ha IOpUUYECKUX U
dusuveckux vy (COGCTBEHHUKOB IJIOLIA/I0K) OPraHM30BbIBaTb MeCTa [l pa3fesibHOro
cbopa OTXOJOB B COOTBETCTBHUU C 3aKOHOJATEJbCTBOM, a TaKXe INpefyCMOTpPeTb OTBET-
CTBEHHOCTD 33 HEBBINOJIHEHHE 3TOU 003aHHOCTH.

K npo6seMam peanvsanuu pasfzieJlbHOro cb60pa OTXOJ0B MOXXHO OTHECTH TaKXke OT-
CYyTCTBHE B 3aKOHOJATeJbCTBe €JUHOr0o crnocob6a GOpMHUpPOBAaHUSA M BBIYMC/IEHUS IJIATHI 3a
KOMMYHaJIbHble ycayru no oopaujenuto ¢ TKO npu pa3genbHoM cbope. To ecTb B cy6beKTax
IleHa 32 KOMMYHaJ/IbHYIO YCJyTy BapbUPYeTCsl, UTO BbI3bIBAE€T HEJOBOJILCTBO CPE/IU M0JIb30-
BaTesleld 3TOU yciayru. PelleHreM mpo6JsieMbl CIYXXKUT COCTaBJIeHHE eMHON GOpMyJibl BbI-
YU CJIeHUs, YTOObI y CyO'beKTOB OblJla MUHHMMaJlbHas pa3HUlia B pa3Mepe MJaThl.

B 3aksitoueHHe MOXKHO Ha3BaTh YCJA0BUSA, KOTOPbIE NTOCIIOCOOCTBYIOT pealu3aluy pas-
JleJIbHOTO cb0opa OTXO0/I0B:

1. OpraHbl MeCTHOr0 CaMOYINpaBJeHUS B MYHULUIAJbHbIX 00pa30BaHHUSAX JOJKHBI
COZleiCTBOBAThb B 00YCTPOMCTBE MeCT [iJI pa3fesibHOro coopa otxozoB. [lo cipaBeginBoMy
ytouyHeHuto O.I1. [lpykakuHoH, B cyobekTax PO gomxHbl GOpMUPOBATHCA NOJ3aKOHHbIE
HOpPMaTHUBHbIE aKThl, CIOCOOCTBYIOLIME peajbHOW NMPAaKTUYECKON paboTe MO pa3sBUTHUIO HH-
$pacTpyKTyphl paszie/IbHOro c60pa 0TXO0/I0B M MCH0Jb30BAaHMIO X B KaueCcTBe BTOPChIpbAZ.

2.Y o611ecTBa J0/HKHO ObITH KeJlaHUe pa3/iesIATh OTXO/Abl B KOHTEHHEePHI.

3. Opranbl rocy/JapCTBEHHOH BJIaCTU CYO'b€KTOB U pervoHa/ibHble OMepPaTopbl JO0JIK-
Hbl OPraHU30BaThb BbIBO3 U 00paboTKy TKO.

4. Hanuyre MaTepHabHbIX PECYPCOB [ CO3/JaHUsI MHPPACTPYKTYpPhI JJisl pa3/ieib-
HOTO c60pa OTXO/0B.

caHuTapHoro Bpaya Poccuiickoit ®egepanuu ot 28 suBapst 2021 r. Ne 3 : B pegakuuu ot 14 dpeBpasnsa 2022r. //
CynAxT : cipaBoyHo-nipaBoBas cucteMa. URL : https://sudact.ru/arbitral/doc/LkalxoihlR1/.

1 Pemenue Ap6uTtpaxkHoro cyza CBepAoBCKOHM o6sacTH : Pemenue ot 3 dpeBpans 2022 r. o gesny Ne
A60-36611/2021 // CypAkT \: CIpaBOYHO-NIpaBOBast cHucTeMa. URL
https://sudact.ru/arbitral/doc/LkalxoihlR1/.

2 [lpyxkakuHa O.II. TepputopuaibHasi cxeMa OOpallleHHUs C OTXOJaMH KaK HOPMaTHBHO-NPaBOBOM
HHCTPYMEHT GOpPMUPOBAHUS CUCTEMBI pa3fie/ibHOT0 c60opa 0TX0A0B // BeCTHUK Y MypTCKOTO YHUBEPCUTETA.
Cepus JkoHoMHKa u npaBo. 2020. T. 30, Ne 3. C. 373.
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K BOITPOCY O IIPABOBOM PETYJINPOBAHUU
MOXKAPHOM BE3OIIACHOCTH B JIECAX

E. C. 'pod3esuy,

cmydenm UpKymckozo ropuduyecko2o uHcmumyma(gpuauaaa)
YHnusepcumema npokypamypul Poccutickoii Pedepayuu, 2. UpKymck.
HayuHwlll pykosodumesw: K.1.H., doyenm A. C. AeagoHos.

B HacTosulee BpeMsl BaXXHEWIIWMHU HallpaBJIeHUSAMU JiesTeJbHOCTU Poccuiickon Qe-
Jnepauui (fganee - P®) apaseTcs obecneyeHre 3KOHOMUYECKOTO Pa3BUTHS, HAllMOHAJIbHOU U
9KOHOMHYECKON 6e30MmacHOCTU. JQPEeKTUBHOCTb PAa3BUTHUSA ITUX HANpaBJIEHUM HANPSAMYIO
3aBUCUT OT TOCYJlapCTBEHHBIX PECYPCOB, UX COXpAaHEHUs U LiesieBOi peanusanuu. Jleca saB-
JIAIOTCA OJHUM W3 CaMbIX PaclnpoCTpaHEHHBIX pecypcoB B P®. [lo faHHBIM, yKa3aHHBIM B
CTpaTeruu pa3BUTHA JecHOTo KoMiekca P®, 46,4 % mnuioniaiu cTpaHbl 3aHUMAIOT MOKPbI-
Thbl€ JIECHOH PacTUTEJIbHOCTbIO 3eMJIHM'. YTBepx/EHHasA CTpaTerds HallMOHAJbHOTO pa3BU-
TUsA P® g0 2030 rosa npoBo3rJamaet lieJib — 00ecliedyuTh KOMPOPTHYIO U 6€30MacHYI0 Cpeay
AN xu3HU?. Ho mpensaTcTBUeM /IS COLMalbHO-9KOHOMUYECKOro pa3BUTUA Poccum u o6ec-
neyeHue 6e30MaCHOCTU HaceJieHUs SIBJAIOTCA JieCHble Moxapbl. KosMyecTBO MmoXapoB C
KaXX/bIM '0JJOM BO3pacTaeT, YTO HeOJIaronpusTHO CKa3blBaeTCs Ha 3alUTe, OXpaHe U BOC-
IPOM3BO/CTBE Jieca KaK BaKHENILero 3K0JI0rH4eCcKoro 06’beKTa U rocy/JapCTBEHHOTO pecyp-
ca.

[lo fanHbiM @efepasbHOrO areHTCTBA JIECHOTO X03fMCTBA, KOJIMYECTBO JIECHBIX MO-
»kapoB Ha TeppuTopuu P® 3a 2023 rog coctaBuso 19140, a yuiep6, npU4MHEHHBIN OT MOXa-
poB - 286325 mups. py6seit’. HecMOTpsl Ha TO, UTO €eroJjHO pasJM4HbIM CyObekTaM P®
JIONIOJIHUTEJIbHO BBIJEJNAIT CPeJCTBa AJs1 60pbObl C JIECHBIMU MOXapaMH, UX KOJIUYeCTBO
NpOJI0/KAaeT yBEJMUMBATLCS, MIPUUUHSASA 60JBILION yiiepb rocy1apcTBy.

BrnocsiieicTBUM JiecHBIe MOKaphbl BbISBIBAKOT 3arpsi3HEHUE U 3a/bIMJIeHUe aTMOChEDHI,
YTO CO3/JjaeT ONMACHOCTb JJIsi Pa3BUTHUS IKOCUCTEMBI, TaK KaK pPacTeHUs SIBJSIOTCA ee Bax-
Helllel yacThlo. Takke yrpo3a BO3HUKAeT B OTHOLIEHWHU HAallMOHAJbHOU 6€30MacHOCTH, M0-
TOMY 4YTO NOapbl pa3pylialoT UHPPACTPYKTYPY, BPeAAT IKOHOMUUYECKUM 0O0'bEKTaM H, Ca-
Moe I'JIaBHO€, CO3/1al0T OMAaCHOCTD JJIs1 )KU3HU U 3/10pPOBbs1 UeJI0BEKA.

[Ipo6sieMa HecoBeplIEHCTBA MPAaBOBOTO PeryJMpPOBaHUsI NOPOXKIAAET PSAJ, APYTHUX NPO-
6/1eM, KOTOpbI€e He MO3BOJISIOT CHU3UTh KOJTMYECTBO JIECHBIX 10XKAapOB U 3P PEeKTUBHO C HUMHU
60pOThCH.

C.b. Hemuenko u B.C. MaxaHoB cuuTarT, 4yTo ¢ 2007 roza JiecHol Haj30p (J1ecHas
oxXpaHa) noTepsa cBol 3¢PeKTUBHOCTb, TaK KaK C 3TOrO roZila OXpaHy JieCOB MOTYT OCy-
LeCTBAATh Cy6beKThbl B paMKax NepeJaHHbIX oJHoMouui PO*, BerescTBue yero kapoBblid
COCTaB JIECHOTO KOMILJIEKCA CyO'b€KTOB YMEHBILIUJICS, Harpy3Ka Ha HUX BO3pocia, a GUHaH-
CUpPOBaHUE MOHU3UIOCH.

1 Pacnopsixkenue [IpaButesnbctBa PO ot 11.02.2021 Ne 312-p «0O6 yTBepxaeHuu CTpaTeruu pa3sBUTHUSA
JiecHoro koMmiuiekca Poccuiickoit ®enepauuu fo 2030 roga» // CobpaHue 3akoHogaTeabcTBa PP. 2021. Ne 8
(uacts II). CT. 1398

2 VYka3 Ilpesugenta P® ot 21.07.2020 N° 474 «O HanMOHaJbHBIX LeJsx pa3BUTUs Poccuiickoi
®enepanuu Ha nepuog fo 2030 roga» (Ha MOMEHT M3JaHUS COOPHUKA JOKYMEHT YTPaTHJ CUJY B CBS3U C
npuHaTHeM Ykasa [Ipesugenta PP ot 07.05.2024 Ne 309 «O HauvoHaJIbHBIX LeJasaX pa3BUTUsA Poccuiickoi
®enepanuu Ha nepuof Ao 2030 roxa v Ha nepcrnekTuBy a0 2036 roga» // CobpaHue 3akoHoAaTeabCcTBa PO.
2020. N2 30. CT. 4884.

3 ExuHas MexBeJloMCcTBeHHas ctaTuctudeckas cuctema. URL : https://www.fedstat.ru/

4 Hemuenko C. B., MaxaHoB B. C. 3ak0HOJaTeJbCTBO O MOXXAapHOU 6€30MaCHOCTHU: UTOTHU PETYJISIPHOU
rUJbOTUHBI // TocynapcTBeHHas BJACTh M MECTHOe camoympaBJsieHue. 2022, Ne 5, C, 59.
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Cratbsa 83 JlecHoro kojekca P® omnpenensieT paMKy nepejiayyd MoJJHOMOYUU B 006J1a-
CTH JIeCHBIX OTHOIIEHHMI opraHaM rocyapcTBeHHOR BjaacTu cy6bekToB PPL, 06beMm Bo3Jio-
>KEHHBIX MIOJIHOMOYMU NpeBbIlIaeT GUHAHCOBbIE BO3MOXXHOCTU UX peasinsanuu. [lomumo op-
raHOB rOCylapCTBEHHOM BJIACTU CyO'bEKTOB, JIECHOM KOHTPOJIb OCyLeCTBAAT Pociecxos, HO
TOJIbKO Ha TEPPUTOPUHU JIECOB, PACIOJIO)KEHHBIX HA y4acTKaxX 0e30MacHOCTU U OOOpPOHBI, U
denepanbHas cayxba Mo HaA30py B chepe MPUPOAONOJIb30BAHUS — Ha Te Jieca, KOTOpble
pacnoJsiokeHbl Ha 0000 OXpaHsSeMbIX NPUPOJHBIX TEPPUTOPUAX delepabHOTO 3HAYEHUS.
TeMm He MeHee, ¢ 1 MmapTa 2023 roja Ha Pocsiecxo3 Bo3JioxKeHa 0653aHHOCTb KOOpPAWHALIUU
BCeX CUJI U CPeACTB AJid TylleHUs NoxapoB. Peanusys nepBocTteneHHywo 3azady, Pociecxos
co3gaeT ¢eJiepasbHbIM ITA0 U IITAObI B GeflepaibHbIX OKpyraxX. OqHaKo, YTOObI 06eCIIEYHTh
3pdeKTUBHOCTh 3aKOHOJATEJbHO 3aKpeNJeHHON BO3MOXXHOCTU pa3/iesieHrs] OJTHOMOYUH,
Heo0X0JMO yBEJIUYUTD JOTAllMOHHOe PUHAHCUPOBAHWE Ha JAHHYIO [1eITeJIbHOCTbD.

He TosibKO BhbIlIenepedrcieHHble OpraHbl 006513aHbl 06eCceYuTh NoXapHylo 6e3omnac-
HOCTb. [lo m. 7.1 4. 1 cT. 15 ®enepanbHoro 3akoHa N2 131 «06 o61MxX NpUHIMIAX peaik3a-
LIMY MECTHOT'0 caMOyNpaBJ/eHHA»? K BOIIPpocaM MeCTHOIO 3Ha4eHUs MYHMIIMNAJLHOTO paiio-
Ha OTHOCHUTCSI o6eclieueHre IepBUYHbBIX MepP MOXKapHOU 6e30MacCHOCTU. 3HAYUT, UYTO OpraHbl
MeCTHOTO camoynpaBJieHus (gasee - OMCY) Takke OTBETCTBEHHBI 32 CHUXKEHUE KOJIMYECTBA
JIECHBIX I10’KapOB B CTPaHe.

OnpejgeneHre MepBUYHBIM MepaM MOXapHOW 6e30MacHOCTH AaHo B ctaTbe 1 Pene-
pasbHOTO 3aKOHa OT 21.12.1994 N2 69-®3 «0O nokapHOW 6€30MaCHOCTH», 3TO «pean3alnus
IPUHSATBHIX B YCTAHOBJIEHHOM MOPSAKE HOPM M MpPaBUJI MO MpPeJoTBpallleHHI0 M0XapoB, cla-
CeHMIO JIIoJeld M HMMyILecTBa OT MokapoB»®. Jlo Hayajsa MOKapoomacHoro ce3oHa OMCY
JIOJDKHBI 3apaHee NMPOAYMBIBAaTh U peain30BbIBAaTh MEPHI M0 3alllUTe HaceJeHHbIX MYHKTOB
OoT JiaHAadTHBIX MoXapoB. OHU 06s13aHbl COOJIIDJATh PeKOMEHJAlMU, UHAUBHUAYATbHbIE
JUIS1 KaXKJ,0T0 MYHUIIMNAJIbHOTO 00pa30BaHus M3-3a reorpapUyecKrx U KJIMMaTU4eCKUX 0CO-
OEHHOCTEHN.

Eme ogHOM npo6/ieMoi MpaBOBOTO peryJupoBaHUs MOXXapHOH 6€30MacHOCTH MOXKHO
Ha3BaTbh 30HbI KOHTPOJISl JIECHBIX N10XapoOB (Jajiee — 30HbI KOHTPOJISI), TO €CTb 30HbI JIECO-
aBUALIMOHHBIX PaboT B Jiecax, pacnoJioyKeHHble Ha TPYAHO/OCTYIHbIX U OT/aJIeHHbIX TEPPH-
Topusx. B coorBeTcTBUHU C [Iprka3zoM MuUHHUCTepPCTBA NPUPOAHBIX PECYPCOB U 3KOJIOTUH OT
01.04.2022 Ne 244 (panee - Ilpukas N2 244), 30HbI KOHTPOJISl YCTAaHABJIUBAIOT OpPraHbl MC-
MOJIHUTEJIbHON BJAcTU cyobekTa. B cooTBeTcTBUU C 1. 10 [Ipukasa Ne 244 Bo3MOXKHO Mpe-
KpPaTHUTb WJIM IPUOCTAHOBUTD TYIlIEHUE JIECHOTO MOXapa B 30He KOHTPOJISA €CJIU HET YTPO3bI
HaceJIeHHbIM MYHKTaM WJM 3KOHOMUYECKHM O00'beKTaM, NMPH YCJOBHH, YTO 3aTpPaThl HA TY-
LIeHHe BO3TopaHMs NPeBLICAT ylep6, TpUYMHEHHbIH Jlecy oT noxapa®.

[To MmHeHu10 O. B. 3aurpaeBoy, faHHas BO3MOXKHOCTb IIPeKpallleHUd TyILIeHU oXapa
B 30HaX KOHTPOJIS BPEAUT U IKOHOMHKE, U MPUPOJE, TAaK KAK OTAaJeHHble U HeOOJIbIINE
o4yarv BO3ropaHusl CMOTYT pa3pacTUCh U IPUYUMHUTD OOJIbLUINMI BpeJi 9KOJIOTUU U SKOHOMUKE
CTpaHBbl, €C/IM He NpeJIPUHATL Mephl 110 ero YCTPaHeHH0°. B HEeKOTOPBIX Cay4yasax, NPUHU-
MalTCS pelieHUsl He TYIUTb HeGOJIbIION MoXap, AaXke MNP HaJUYHUU BO3MOXKHOCTHU MOTY-
IIMTh €ro, He mpuberas K aBUacpeACcTBaM. MajleHbKUN UCTOYHUK pacrnaZaeTcsl Ha MHOXe-
CTBO TEPMOTOYEK, KOTOpPble PACIpPOCTPAHSAIOT MOXap B 60JIbIIOM pajiuyce, CO3/iaBast yrpo3y

1 JlecHoit konekc Poccuiickoit @enepanuu ot 04.12.2006 Ne 200-®3 // CobpaHue 3aKOHOAATEIbCTBA
P®. 2006. Ne 50. Ct. 5278.

2 ®enepanbHbiii 3akoH 0T 06.10.2003 N2 131-®3 «06 06MMX NPUHIMIIAX OPraHU3aMUd MEeCTHOIO ca-
MoymnpaBJjeHus B Poccutickoit ®enepaunun» // Cobpanue 3akoHoaaTesabcTBa PO. 2003. Ne 40. Ct. 3822.

3 depepanbHbli 3ak0H 0T 21.12.1994 Ne 69-®3 «0 noxxapHoi 6e3onacHocTh» // CobpaHue 3aKOHOZA-
TesibcTBa P®. 1994. Ne 35. CT. 3649.

4 TMpuka3z Munnpupogbl Poccun ot 01.04.2022 Ne 244 «06 yTBepkaeHuU [IpaBus TylIeHUs JIeCHBIX
noxxapoB» // OpunnaabHbIM HHTEpPHET-NOPTAaJ paBoBoi nHopmanuu http://pravo.gov.ru.

5 3aurpaena O. B. [IpaBoBble mpo6yieMbl JecoBocCcTaHOBIeHUs // BesonacHocTh U 6usHec. 2022. Ne 3.
C. 20.
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»KU3HU U 3[J0pOBBbI0 YesioBeKa. [lo HalleMy MHeHHI0, HE0OX0JUMO 3HAYUTEJIbHO YMEHBLINUTh
KOJIMYeCTBO 30H KOHTPOJISA U IEPECMOTPETh HOPMY, NO3BOJIAIOLIYIO IpeHeOpeyYb MPUPOIHbI-
MU pecypcaMH B M0J1b3Y IKOHOMHUHU OHOKETA.

He meHee BakHOU siBJisieTcA nmpob6JieMa NOATCOTOBKHU K MOXAapOOMacHOMY Ce30HY, a
MMEHHO HeJleliCTBEHHasl MPOTUBOINOXapHas NpoduIaKTUKa AJs1 001ecTBa. 3aKOHOAATE I b-
ctBoM P® npesycMoTpeHa opuandYecKass OTBETCTBEHHOCTh 3a HECOOJ/Il0leHre TpeOboBaHUM
N0>KapHOM 6e30MaCcHOCTH, KOTOpble NMpPUBEJNMU K Bo3ropaHuto. B craTtbe 8.32 KoAll PO 3a-
KpeIlJieHbl COCTaBbl aJ[]MUHUCTPATUBHbIX NPAaBOHApPYLIEHWM 3a HapylLleHWe NpPaBUJ MOXKap-
HOM 6e30MacHOCTH B Jiecax’. CaHKIMsA B BuZie Tpada AJs rpaxkaaH AOX04UT A0 60 ThIC. pyo.
B cratbe 261 YK P® npenycMoTpeHa OTBETCTBEHHOCTh 32 YHUYTOXKEHHE UJIU NMOBPEXAEHUE
JIECHBIX HaCaXJeHUH MyTEM HEOCTOPOKHOI'0 0OpalleHUsI C OTHEM WJIM YMbIIIJIEHHOTO MOJ-
kora’. CaHKLUM 3TUX HOPM IepUOJUYECKH YXKeCTO4aloT, HO KOJMYeCTBO MOKapOB He
yMeHblIaeTcs. CUTyalnusi No3BOJISIET C/ieJaTh BbIBOJI, YTO HEOOX0/JUMO IPUMEHSATh UHbIE Me-
pbl AJis pellieHHs1 BOIpoca NoXKapHOW 6e30MacHOCTH.

Mbs1 corsiacHbl ¢ MHeHHeM C.H. UepHoBa, KOoTopbii cuuTaeT, yTo B PO npoTrHBomnoxap-
Has npoduJaKTUKa J0/KHA 3aHUMATh EPBOOYEPEHOE 3HAUEHHE B CUCTEME OXPaHbl JIECOB
OT 0XapoB. Tak Kak M0 CTaTUCTHKeE, XaJIJaTHOCTb HaceJIeHUs fIBJISIETCS 4YacTO BCTpevarolen-
csl IPUYMHOM NoKkapa B cTpaHe”.

11 [OCTHXKEHUS TaKOM LieJ1d, KaK BOCIIMTAaHHUE OepeKHOr0 OTHOIIEHUS K JIECHBIM pe-
cypcaM y HacesieHUs, He06X04UMO NMPOBOAUTH MePONPUATUS MO MPAaBOBOMY U 3KOJIOTUYe-
CKOMY NPOCBELIeHUI0 IPaXkJjaH, BOCIMTATENbHY0 paboTy B 06pa3oBaTe/bHbIX OpraHU3alu-
SIX, pa3’bSICHUTeJIbHbIe BCTpeuH (Kacarwliuecs B TOM YHUC/Ie OTBETCTBEHHOCTH 3a HapylLleHHUe
IpaBUJI [I0>)KapHOUW 6€30MacHOCTH B Jiecax), OCBeIaTh B CPeACTBaxX MacCOBOM MHPOpMaLUHU
CHI0COObI MPOBEJIEHUS B JiecaX NPOTHUBOINOXKAPHbIX MEPONPUSTHMI, pa3BUBATh BOJIOHTEPCKOE
JIBIDKEHME, TO eCTh OCYIIeCTBJAATh NPOTUBOINOXAapHY0 NponaraHy (npeseHuuio). [lo Haue-
My MHEHHUIO, YeJOBeUeCKU PaKTOp MOXKET IMepecTaTb ObITh OCHOBHOW MPUYMHOM JIECHBIX
N0>XKapOB MPU Ka4yeCTBEHHOM BBINIOJIHEHWY BhILIENEePeYrCIEeHHbIX MeD.

BakHO OTMETUTH, UTO, BaXKHEUILIUM 3JIEMEHTOM COBPEMEHHOTO T'OCYyJapCTBEHHOIO
JlecoynpaBJieHUs sIBJsieTCA COOJII0/ZleHUe 3aKOHOJaTesbCTBa B cdepe JecOonosb30BaHUA U
pa3BUTHE CUCTEMbI KOHTPOJISI MCIIOJIb30BaHUSA JIECOB, TO €CTh COBEPLIEHCTBOBAHHUE COOTBET-
CTBYIOLIEN KOHLIENIMU AUCTAHLIUOHHOTO (MHOTOQYHKIIMOHAJbHOT0) MOHUTOPHUHTA JIECHBIX
3KOCHUCTEM, BKJIIOYasd NMPHUMEHEHHUE Mepe/loBbIX KOCMHUYECKHX TEXHOJIOTUM MOHHUTOPHUHTrA
JIECHBIX I10>KapOB.

B 3ak/toueHue ciefyeT cka3aThb, UTO JIECHbIE NI0XKAphl CTAaBAT MO/ YTPO3y 3KOJIOTUYe-
CKY!0, 3KOHOMUUECKYIO U COLlMa/IbHYI0 6e30macHOCTb. CoOJ/It0/leHre yCTaHOBJIEHHBIX HOPM U
paBUJI 3HAYUTEJbHO NMOBbICUT 3 PEKTUBHOCTb NPUPOJONO0JIb30BaHUs, 00€CIEYUT COXpPaH-
HOCTb FOCYy/IapCTBEHHBIX PECYPCOB U TAPAHTHIO 3ALUTHI }KU3HU U 3[J0POBbS YeJIOBEKA.

1 Kogekc Poccuiickoit @efepanuu 06 a[MUHUCTPATUBHBIX NMpaBoHapymeHUsx oT 30.12.2001 Ne 195-
@3 // Cobpanue 3akoHoaaTesbcTBa PO. 2002. Ne 1 (u. 1). Ct. 1.

2 YrosioBHBIN Kogekc Poccuiickoit @epepanuu ot 13.06.1996 Ne 63-®3 // CobpaHHe 3aKOHOAATEb-
ctBa P®. 1996. Ne 25. Ct. 2954.

3 YepuoB C. H. OcoGeHHOCTH pa3sBUTHUSI COBPEMEHHOTO JIECHOTO 3aKOHOJAATEJNbCTBa Poccuiickoii
Pepepanuu // Opuct. 2020. N2 4. C. 67.
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AKTYAJIBHBIE BOITPOCHI, CBA3AHHKIE C HE3AKOHHOH PYBKOH
JIECHBIX HACAXKJIEHUH

3. A. UeaHoaa,

cmydenm UpKymckozo opuduyecko2o uHcmumyma (¢uauana)
YHnusepcumema npokypamypul Poccutickoii Pedepayuu, 2. UpKymck.
HayuHwlll pykosodumesw: K.1.H., doyenm A. C. AeagoHos.

Poccuiickaa ®enepanys OT/IAYAeTC HaJWYUEM OOIIMPHBIX JIECHBIX MacCUBOB, UTO
JleJlaeT ee OJJHOM M3 BeJyUIMX CTpaH B 3TOU ob6sacTu. [lo AaHHBIM, ONMyOJHMKOBAaHHBIM Ha
opuuanbHoM caiite TACC, moJIOBHMHA OT 061ei MJIOLa 1 CTpaHbl HOKpbITa JecoM (52,3%).
Baarogaps yemy, Poccusi 3aHMMaeT 0iHO U3 NMEPBBIX MECT M0 3KCIOPTY JpeBecUHbl. B yacT-
HocTH, CU6MpPb UrpaeT KJIHYeBYI0 PoJib B IOCTaBKe NUJoMaTepuanos?. COrlacHO CTaTHCTH-
Ke, ToJIbKO B pKyTckoi obsiactu 82% OT Bcell TEpPUTOPUU 3aHUMAIOT T'yCThIe Jieca. B cBa3U
C 9TUM, OJJHOW M3 BaXKHbIX 33/1a4 CTPaHbI SABJISETCS COXpaHEHUE U NMPeyMHOXKeHHUE JIECHBIX
60raTCTB, IpeAynpexeHre 3JI0ynoTpebieHus JJeCHbIMU pecypcaMU. /laHHas AesaTelbHOCTb
00ycJIOBJIeHA L[eJIbIM PSI/IOM Pa3JIMYHbIX CI0KHOCTEH.

B Konctutyuuu Poccuiickoit ®enepanyd, a UMEHHO B CTaTbe 42, OTMEYAETCs, YTO
KaXX/|blil MMeeT MPaBo Ha 6J1aroNpUATHYIO0 OKPYKaIOILYI0 Cpefly, JOCTOBEPHYI0 MHGOpMaLMIO
0 ee COCTOSIHMU M Ha BO3MellleHUe yilepOa, MPUUUHEHHOT0 €ro 3/J0pPOBbI0 UJIU UMYLIECTBY
5KOJIOTMYeCKMM INpaBoHapyiieHueM®. CeflyeT OTMETUTb, YTO GOJIbIIOE KOJHUYECTBO JIeCOB
MMeeT OrpOMHOe 3HaYeHHe KakK [JIsl 0JJHOTO 4YeJioBeKa, TaK U B I1eJIoM, [iJIsl BCero rocyzap-
cTBa. Jleca ciy»aT MeCTOM O0OUTAHUSA /ISl )KUBBIX CYLI[ECTB, OUMILIAIOT 3arpsi3HEHHbIN BO3YX,
OYMUIAIT BOJOEMBI U MOYBBI, a TaKXKe, AT JOAAM O0JbLIYI0 YaCTh HEOOXOAUMBIX pecyp-
COB JJis WX KU3HeAesaTeJbHOCTU (K MPUMeEpPY, JIeKapCTBEHHbIE CPEACTBA, MaTepuasa AJs
CTPOUTEJILCTBA, ChIpbe JJIsl U3rOTOBJIEHUS OyMaru U T. A.). K 60/b110MYy cOaJlIeHUI0, He BCe
rpakJlaHe NOHMMAIOT HACKOJIbKO BaXKHO COXPaHATh JiecHoe 6oraTcTBo. Mcxoas W3 3TOro,
oxpaHa JiecoB B Poccru cTporo peryavpyeTcs Ha 3aKOHO/IaTeJIbHOM YPOBHE.

B 3aBMCHMOCTHU OT NPUYUHEHHOTO yllep6a NPUPOJHOMY PeCcypcy, BAUHOBHBIA MOKET
MIOHECTU MPEeJYCMOTPEHHYI0 3aKOHOM OTBETCTBEHHOCTbD. Tak, 3HaUMTe/IbHas 4YacTh IJaBbl 8
Kopmekca Poccuiickoit ®Penepanuu 06 aJMUHUCTPATUBHBIX NPaBOHApYIIEHUSX MOCBsLIEHA
oXpaHe JIeCOB OT pas/IMYHbIX NpaBoHapylleHUi*. 3a 6osiee cepbesHble HapyLleHUs B chepe
OXpaHbl JIECHbIX MAaCCMBOB, HaKa3aHMe BUHOBHOMY IpeAycMaTpuBaeTcd cTaTbAMU 191.1,
260, 261 YrosioBHOro Kojiekca Poccuiickoit ®esepanuu (nanee - YK P®) u ap.° Ho, HecMoTps
Ha I0CTaTOYHO CTPOTHe Mepbl OTBETCTBEHHOCTH, FPaXKaHe NPOJI0/KAT OCYLIeCTBATD He-
3aKOHHYI0 PyOKY JIeCHBIX HaCaXK/[eHUH.

[louemy ke 1oy He 6GOSAATCS OTBETCTBEHHOCTH Y MPOAOJ/KAIOT COBEPLIATh TaKUe Mpe-
cTymieHuss? PaccMaTpuBas UMerolyocs CyAe6HYI0 TPAaKTUKY, Mbl 06paTHJIU BHUMAHUE, YTO
JIOBOJILHO YaCTO CJIeICTBUIO CJI03KHO YCTAaHOBUTD pa3Mep MPUYUHEHHOTO Bpe/ia.

Hanpumep, B 2023 roay B besioBckoM paiioHHOM cyze KemepoBckoi o6JiacTu pac-
CMOTPEHO YT0JIOBHOE JieJly B OTHOLIEHUM rpakAaHrMHa H. mo 06BUHEHUIO B HE3aKOHHOU py6-
Ke 28 AepeBbeB MOPO/ibl «COCHa». Ero aeicTBUA KBaTMPUIIMPOBAIKCh MO YacTH 3 ctaThbe 260

1 Poccuiickuii Jiec: Ha3HaueHUe, JIeCUCTOCTb, mopoAbl : HoBocthu [/ TACC : cant. URL:
https://tass.ru/infographics /9789 (nata o6pauienus ot 31.03.2024).

2 Poccuiickas rasera : cait. URL: https://rg.ru/2024/02/15/roslesinforg-sibir-ostaetsia-liderom-po-
eksportu-pilomaterialov.html (gaTa o6pamenus: 31.03.2024).

3 Kouctutynus Poccuiickoii ®enepanun 1993 roaa : Bctynuia B cuay 12 gexkabps 1993 roga. URL:
http://kremlin.ru/acts/constitution (gaTa o6pamenus: 31.03.2024).

4Kopekc Poccuiickoit Penepany 06 aJ]MUHUCTPATUBHbBIX MpaBoHapyumeHusx oT 30.12.2001 N2 195-03
// Cobpanue 3akoHogaTesbcTBa PP. 2002. N2 1 (4. 1). Ct. 1.

5 VYrosoBueii kopekc Poccuiickoit ®Pepepanuu ot 13.06.1996 Ne 63-®3 // CobGpaHue
3akoHozaTesbcTBa PP, 1996. Ne 25. CT. 2954.
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YK PO, HO cyz ipy BbIHECEHUU NPUTOBOpa NepeKBaTuPUIUPOBa UX B CTOPOHY CMATYeHHUs
(uactpb 1 ctaTtbu 260 YK P®). O6bSCHAIOCH 3TO TEM, YTO CTOPOHE TOCYJapCTBEHHOTO 0O6BU-
HeHUd YAaJoCh JJ0Ka3aTh HE3aKOHHYI PYyOKY TOJIbKO [IBYX JlepeBbeB, COOTBETCTBEHHO 00-
M yiep6 cocTaBua ToabKo 9531 py6us’.

[Ipr4mHBI, 10 KOTOPBIM COTPYAHUKHU IPAaBOOXPAHUTEJbHBIX OPraHOB He MOTYT J0CTO-
BEPHO YCTaHOBUTb NIPUYUHEHHBIN ylep6 Mo TaKKMM yTOJIOBHBIM JieslaM, 00bCHATCA 00b-
eKTUBHBIMU U TaK CyO'beKTUBHbIMU pakTopamMu. Hanmpumep, cOTpyHUKY, 3aHUMAIOILEMYCS
paccjieloBaHMEM yroJIOBHOTO JieJla, He BCer/a yaeTcss TOYHO U3MepUTh 001NN 06 beM He-
3aKOHHO J00BITBIX JIECHBIX PECYPCOB, B pe3yJ/bTaTe BO3HUKAKT OLIMOKU B YCTaHOBJIEHUU
CYMMBbI MaTepHaJIbHOTO yllep0a, a TakKe TPYAHOCTU KBaJU(PUKALUU [JeMCTBUU 3JI0YMBbIIl-
JIEHHUKOB?,

N3y4yasg 0cOOEHHOCTU paCKpbITUS NPOTHMBOIPABHBIX AEWCTBUM, KacalolUXCS He3a-
KOHHOM BBIPYOKH Jieca, cjielyeT OTMETUTb, YTO UMEITCS U Jpyrue ca0xHocTU. Kak oTMeya-
JIOCh paHee, CylleCTBEHHas 4acThb JIECHBIX pecypcoB HaxoAuTcsa B CUOMpPH, KOTOpas OTJIMYa-
eTcsl cBoeoOpa3reM KJIMMaTU4YeCcKUX ycaoBul. K npumepy, eciu cerofjHs B jiecy CyX0O U BCe
c/eibl IPeCTYIJIEHUH MOXXHO OOHApY»XUThb M 3apUKCUPOBATH, TO yKe Ha CIAeAYyIIIUN JleHb
JiecHasl Iopora MOXeT ObITh pa3MbITa U3-3a JOX/S UJIW yCblIIaHA CHETOM, YTO NPENsATCTBYET
obHapyxeHUI0 cyefoB. bosee TOro, cnyctss HeKOTopoe BpeMs IMOCJEe BBIPYOKH CTaHOBUTCS
3aTpyAHUTEJNbHbIM NIPOU3BO/CTBO psAjia CYy[eOHbIX 9KCIIEPTU3, KOTOPbIe MPOBOJATCH B paM-
Kax paccJyie/joBaHUs 3TUX IPECTYIJIEHUH.

KpomMme Toro, jsieca B 3Toit yacTu Poccuu oT/IM4alOTCS CBOEW MJIOTHOCTHIO, 06'bEMOM,
Ha/vuveM OO0JIOT. ITO OCJ0XKHSeT NpOBeJleHUe CJAeJCTBEHHbIX AEWCTBUU U ONEepaTUBHO-
PO3BICKHBIX MEPONPUATHUN B J16CHOM MeCTHOCTHU. [lo 3TOM ke mpuvrHe [JJil PaCKPbITUA U
paccsie/joBaHHs NMPECTYIJIEHUW MCCIeAyeMOW KaTeropuu 4acTo TpebyeTcs 3a/eliCTBOBATh
60J1b1lI0Ee KOJIMYECTBO COTPYAHUKOB NMPAaBOOXPAaHUTEJNbHBIX opraHoB. 06 3TOM CBUJETE/b-
CTBYET U CyieOHas MpaKTHUKa.

Bce nepeuncieHHble GaKTOPbI NIPUBOAAT K CJ0XKHOCTSM MPU JA0Ka3bIBAHUU BUHBI 110
JlTAaHHOMY BU/ZlY YTOJIOBHBIX Jl€J1.

O6pauiasach K CTaTUCTUYECKUM JJaHHBIM YCTAHOBJIEHO, YTO MO JaHHBIM MUHHUCTEPCTBA
JlecHOro KoMmiuiekca MpkyTckoi 06J1acTH, 32 MUHYBUIMU NATUJIETHUNA MEPUOJ KOJAYECTBO
He3aKOHHBIX pyOOK cHU3UJI0Ch Ha 63,7% - ¢ 2137 0 496 dpakTOB, 06'beM HE3AKOHHBIX PyOOK
cokpatieH Ha 93,5% - c 435 g0 29 Thicsid KyOGOMeTpPOB JpeBecHHbI, yiiepb Ha 88% - ¢ 2,6
mipa Ao 322,3 miaH py6siei. [lo 496 ¢paktam npaBoHapyueHui B 2023 roZy Bo30y»K/ieHbl
yroJsioBHble Jiesa o ctatbe 260 YK P®. YcranosieHo 250 suL, nofo3peBaeMbIX B COBeplle-
HUM NpaBoHapylieHU#. Takke Bo36yxjaeHO 122 gesia 06 aJIMMHUCTPATUBHBIX IpaBOHApY-
LIeHHAX, B3bICKaHO TPadoB Ha cyMMy 278,5 Thicsd py6iieit’,

CnesoBaTesibHO, fj0JITasi NPaKTHKa U HapaboTKa BCeX COCTABJAMIIUX JaeT XOpollue
IOoKa3aTeJU B IpeJOTBPalleHUU PeCTyIJIEHUH, OCYIeCTBJIsIEMbIX Ha JIECHBIX TEPPUTOPUSIX.
[IpeanosiaraeTcs, YTO U 3HAUYUTEbHbIE pa3Mephl IITPaPoB 32 COBeplleHHe YKa3aHHbIX Mpe-
CTyIJIEHUM TaK)e UIpaloT B 3TOM BaXKHYIO poJib. JII04U, IOHMMas Cepbe3Hyl0 OTBETCTBEH-
HOCTb, He pellalTcsa UATH NPOTUB 3aKoHa. OZJHaKO, HECMOTPS Ha MOJIOXKUTEJIbHYIO IUHAMMU-
Ky, 60pbba c 0603HaYeHHbIM BH/IOM NPECTYNHOCTH J0/KHA ObITh MPOJOJXKEHA, TOCKOJIbKY
YHCJIO BBISIBJISIEMBIX IPECTYIHBIX JeTHUM MI0Ka elé 0CTaeTCs Ha JJ0BOJIbHO BbICOKOM YPOBHE.

1 Ipurosop besnoBckoro paionHoro cyza KeMmepoBckoil obJiacty : o fey ot 26 ceHtsibps 2023 roga
Ne 1-10/2023 // CynAxkT : cnpaBoyHo-nipaBoBas cucreMa. URL: https://sudact.ru/regular/doc/UBDGYilodxxi/
(maTa o6pamenust: 01.04.2024).

2 Xwurynuna /M. KporoB M.C. IlpoGsieMHble acneKTbl HayaJbHOW CTaAWHM IpPEJBAPUTEIBHOIO
paccJieloBaHuUs M0 JieJlaM 0 He3aKOHHOU BhIpPYy6Ke Jieca // Bompock! poccuiickoit octunuu. 2021. Ne15. C. 521.

3 B UpkyTcko# 06J1acT 3a NATh JET 06'beM HE3aKOHHBIX PYy6OK COKpaTuscs 6osee 4yem B 15 pas //
Ocdunuanbueiit [IpaBuTenbcTBa MpkyTckoit obsiactu. URL: https://open.irkobl.ru/governor/614396/ (nata
obpatenus: 08.04.2024).
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HWcxoas u3 Bcero BbILIENEPEYUCIEHHOT0, Mbl MPULLINA K CAeLyUIMM BbIBOJAM: 0CO-
OGEHHOCTM paccieloBaHUs NPECTYIJIEHUH, CBI3aHHbIX C HE3aKOHHOM BbIPYOKOM Jieca, 00y-
CJIOBJIEHBI KaK 00'beKTUBHBIMHU, TaK U CyO'’b€KTUBHBIMU (PAaKTOpPaAMHU.

[Tosiaraem, 4yTo Jiyis1 Haub6os1ee 3pPeKTUBHON Mepol 60PLOBI C MPECTYNHOCTbIO UCCIe-
fiyeMol cienquuKU sBasieTcs eé NpoPrIaKTHKa, KOTOpas M03BOJISIET 6OPOThCS € MPUYHUHA-
MU U yCJAOBUSIMM NIpecTymieHUH. CielyeT Kak MOXHO yallle NIPOBOJUTb MEpPONPHUATHUS MO
IPaBOBOMY, 3KOJIOTHYECKOMY NPOCBEIeHUI0 Ipak/jaH, BOCIUTAHUIO MOJIOJIOT'0 MOKOJIEHUS,
JIOHOCHTBb [0 Hallero o61ecTBa LIeHHOCTb Jieca, BaXKHOCTb €ro COXpaHeHUsl W HeJONyCTH-
MOCTb YHUUYTOXKEHHUS.

Kpome Toro, ciefyeT pa3BuBaTh MOHUTOPHUHT JIECHBIX TEPPUTOPUI C UCNOJIb30BAHU-
€M COBpeMEHHBIX TEeXHOJIOTUH, O6paTh MOJ KOHTPOJIb JIML, UMEWIUX B YaCTHOM BJaJleHUU
CrelHalbHYI0 JIECHYI0O TEXHUKY Ha TEPPUTOPUM TeX CyO'bEKTOB, I'/le HauboJiee 4acTo NOCTY-
NalT CUTHAJIbl 0 HE3aKOHHOM py6Ke Jseca.

B cBfI3U C U3/10’)KeHHBbIM, IPE/ICTaBJISAETCA HEOOXOAUMbBIM OTMETUTD, UYTO UcCCaeyeMas
npo6seMaTHKa, HECOMHEHHO, TpebyeT Jla/ibHEHIIero Hay4YHOT'0 OCMbIC/IEHUSI.

ITPOBJIEMbI OXPAHbI 3EMEJIb ITPHU POCTE TOPOZOB
1 ®OPMHUPOBAHUHU I'OPOICKUX ATJIOMEPALIUIA

. C. UmaHeepdues,

cmydenm HOpuduyecko2o uHcmumyma

Kemeposckozo 2ocydapcmeeHHo20 yHUgepcumema, 2. Kemeposo
HayuHblii pykosodumenw: accucmenm B. /]. baes

OxpaHa 3eMeJsib OT HETAaTUBHOI'O BO3JEWCTBUSA XO3AWCTBEHHOU [eATeJIbHOCTU fABJISA-
eTCA aKTyaJIbHOM 3aJlayeldd COBPEMEHHOIr'0 NMPaBONOpPAJKA, TaK KaK aKTUBHBIA POCT TOpPOJ-
CKOTO HaceJleHUS NPUBOJUT K POCTY TOPOZ0B, BK/IIOYEHUIO B YepTy ropoJia HOBBIX TEPPUTO-
pui. CoBpeMeHHOe TOpOJICKOe Pa3BUTHE XapaKTepu3yeTcsd He TOJIbKO YBeJIMYeHWeM 4YHUC-
JIEHHOCTHM HaceJIeHUsl U yBeJMYeHUeM KOoJIM4eCcTBa rOpoJioB, HO U GOpPMUPOBAHHUEM TOPOJ-
CKHUX arjJioMepanui — TECHO CBSI3aHHBIX TEPPUTOPHUATBHO eJUHUL], BKIOYAKOLUX B Ce0s1 He-
CKOJIBKO TOPO/I0OB U MX IPUTOPOJIHYIO 30HY. Takoe pa3BUTUE FOPOJOB U FOPOJCKUX arjoMe-
pauui BjaeyeT 3a CO60M COBOKYNHOCTb HOPUANYECKUX IPOO6JIEM, BKJIIOYAs TPO6JeMbl OXpPaHbI
3eMellb.

B Teopuu 3eMesIbHOTO IpaBa OXpaHa 3eMeJib paCCMaTPUBAETCSA B Ka4yeCTBE KCUCTEMBI
NpaBOBbIX MEPONPHUATHUNA MO NMpeJOTBPALlEHHUI0 U YCTPAaHEHUI0 HEOOOCHOBAHHbIX U3BATUU
UX U3 CeJbCKOXO035IMCTBEHHOI'0 UCNOJib30BaHUsA»!. /laHHOe ompejesieHUe aKTyaJbHO [l C
TOYKM 3peHHUS NpeJMeTa HACTOALIEro UCCle0BaHus, TaK KaK pOCT rOpoJiOoB IpeAnoJaraeT
M3MeHeHHe NIPAaBOBOr0 peXMMa, B TOM YHUCJIe 3eMeJib CeJIbCKOX03IMCTBEHHOT0 Ha3HAY€eHUS.
PaccmaTpuBasi npo6JieMbl 0OXpaHbl 3eMeJIb IPU POCTE TOPOI0B U GOPMUPOBAHUU FOPOJCKUX
arJioMepanui, MOXXHO TOBOPUTD B 1[eJIOM O TOM, YTO YKa3aHHbIe NPOLeCChl MPUBOAAT K I0-
Tepe MJIOJA0POJHbIX MOYB, HAPYIIEHUIO IKOCUCTEM U YXY/LLIEHUIO 9KOJIOTUYECKON 06CTaHOB-
KM, IPEeBbILIEHUI0 JJOTYCTUMbIX HOPM HeraTUBHOTO BO3/EUCTBUSA Ha pa3/IMuHble KOMIIOHEH-
ThI IPUPOJHOM Cpeibl, YTO TAKKE HEraTUBHO CKAa3bIBAETCH HA COCTOSAHUM 3eMeJlb.

Hanpumep, kak ykaszasn B.®. JlykuHbIX, «bopMHUpOBaHUE FOPOJICKUX arJioMepalun Mo-
»KeT HeCTH B cebe U psj npobJieM, BAUAKIIMX HA JJUHAMUYHOCTb npoluecca GOpMUPOBaHUSA
JIOTUCTUYECKOW UHPPACTPYKTYphbl: 1) co3/jaHre FrOPOJCKUX arJioMepaliii HepeJJKO BOCIPU-
HUMaeTCs 06LeCTBOM KaK a/[]MUHUCTPATUBHOE 06'beIUHEHNE BXOSAIINX B Hee TEPPUTOPUH,

1 JobpotrBopckas H. MW. OcHOBBI 3eMJeyCTpOHCTBa: y4ebHO-MeETOJUYEeCKOoe Tmocobue /
H. U. lo6poTBopckas, E. C. Crerauenko, H. O. bopo3auna. — HoBocu6upck: CI'YT'uT, 2022. — C. 38.
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YTO BbI3bIBA€T CONPOTHUBJIEHHE CO3JAHHUI0O FOPOJACKUX arjoMepanydi co CTOPOHBI MeCTHBIX
BJIACTeH, a TaKKe HaceJleHUsl; 2) OTCYTCTBUE HAy4HOIO M0AX04a K GOPMHUPOBAHUIO TOPOJ-
CKMX arjioMepanyi NpUBOJUT K TaKUM MpobJieMaM ypbaHU3al MY, KaK U3JIULIHASA Harpy3ka
Ha CyLeCTBYIOLYI0O TOBApOIPOBOAALLYI0 HHPPACTPYKTYPY, UYTO CKA3bIBAETCA HETaTUBHO KakK
Ha 9KOJIOTUYECKOU CUTyalMH, TaK U HA SKOHOMHUYECKUX NT0Ka3aTe/IAX TOBapOABUKEHUA» 1.

UccnepoBanue npo6sieM oxpaHbl 3eMeJib IPU POCTe TOPOAOB U pOPMHUPOBAHUHU TO-
POJICKUX arJioMepalui NMo3BoJIsIeT BbIJEJUTh OTAe/IbHble HauboJiee aKTyaJbHble BOIPOCHI,
KOTOpbIe CTOAT Ha OBECTKe JiJI1 COBPEMEHHOI'0 pa3BUTHSA:

1. Yp6anusanua u 3acTporika 3eMesib. OCHOBHas yepTa COBpeMeHHOW ypOaHU3aLUHU —
poJo/nKarleecss HapacTaHUe KOHLIEHTPALUK TOpOJICKOTO HaceJIeHUs], BCeX FOPOJACKUX OT-
pacyiel X03MCTBA, KYJIbTYPHOU U UHOW JeATeJbHOCTH HaceJleHHUs Ha CPAaBHUTEJbHO Orpa-
HUYeHHOU TeppuTOopHHUZ. [Ipy pocTe ropos,0B NPOUCXOAUT UHTEHCHMBHAsA 3aCTPOMKA 3eMeJlb,
YTO MOXeT IPUBECTH K yTpaTe IJIOAOPOJHOrO CJI0S MOYBbl U YMEHbIIEHHUIO IJIOIa/er [JId
CeJIbCKOX03MCTBEHHOT' 0 UCII0JIb30BaHHUS.

2. 3arps3HeHMe MOYBBI U BOAHBIX pecypcoB. ['opoJickye arJoMepanuy 4acTo CTaJlKU-
BalOTCA C Np006JIeMOM 3arpsi3HeHUs] MOYBbl U BOJHBIX PECypCOB H3-3a MPOMBILIJIEHHBIX U
KOMMYHaJIbHbIX BbIOPOCOB, a TaK)Xe HeJOCTAaTOYHOTO KOHTpPOJIA Haj oTxohaMu. OCHOBHBIe
BpeJiHble BellleCTBa, BblOpacbiBaeMble B aTMOCpepy CTAallMOHAPHBIMU IepeABUKHBIMHU HC-
TOYHHUKAMH, — 3TO IblJIb, JUOKCHJ, CePbl, OKCUJ YIepoa, OKCU/bI a30Ta, a TAKXKe CepOBO-
Jl0pOoJ, BblJe/iAeMbli TOPSALIMMU NIOPOJHBIMUA OTBaJaMU. K cTallMOHapHbIM UCTOYHMKAM 3a-
TPA3HEHUS OKpYXKalollled BO3JYyLUIHOU Cpesbl B YTOJbHOM NPOMBILIJIEHHOCTH OTHOCAT IpPO-
MBILIJIEHHble | KOMMYHAJIbHO-OBITOBbIE KOTEJIbHbIE, CYyLIUJIbHbIe YCTAHOBKHU U aCIMpaLlUOH-
Hble CUCTeMBbI 000TaTUTEJIbHBIX U OPUKeTHBIX (abpUK, ropsliye NOpoAHble 0TBaJbl, BEHTH-
JIATOPHI IJIAaBHOTO NPOBeTPUBaHUA 1WAxT. K nepeBM>XXHBIM UCTOYHUKAM 3arpsA3HEHUS B OT-
pacji OTHOCATCA aBTOTPAHCIOPT, IKCKaBaTOPhI, Oy/bA03ephl U T.I., paboTarole Ha OeH-
3MHEe WU JJU3eJIbHOM TOIJINBeE3.

3. ¥rposa 6uopaszHoob6pa3uto. PacuirpeHre ropojioB U CTPOUTENBCTBO TOPOACKON UH-
dpacTpyKTypbl MOTYT IPUBECTU K yTpaTe eCTeCTBEHHBIX MeCT 0OMTaHUA 111 MHOTUX BU/IOB
pacTeHUM U KHUBOTHBIX, UTO yrpoxkaeT 61MopasHoo6pasuto. [[pobaemMa coxpaHeHUs] GUOJIOTU-
YeCKOro pa3Hoob6pa3sud IoJpasyMeBaeT B TOM 4YMCJe COXpaHEHHe pa3HooOpa3vd U BCEro
HacesJeHUs 3eMJIM, MaJIOYHUCJIeHHbIX HApO/l0B, UX 00bl4aeB, UX 0COOGEHHOCTEM NpHUcnocobIie-
HUS K OKpY»Kamolllel cpefie, IYXOBHBIX, KYJbTYPHbBIX U JIpyrUX 0CO6eHHOCTel. Buosorudeckoe
pa3Hoobpasue NpeAcTaB/sAeT COO0M OTPOMHYIO LIEHHOCTb /IJI YeJI0Be4eCcTBa U UMeeT 3KO0JI0-
ru4yeckKoe, reHeTHUYecKoe, COLMaJbHOEe, 3KOHOMUYECKOe, HaydyHOe, 06pa3oBaTe/ibHOE, KYJIb-
TYpPHOE, peKpealuoOHHOEe U 3CTETUYEeCKOoe 3HaueHue.

4. HeycTolyrMBOe HCNOIb30BaHUe 3eMelib. HeKOHTpo/IMpyeMoe pacliMpeHre ropo/ioB
MOXeT INPUBECTH K HEYCTOMYUBOMY MCIOJIb30BAaHUIO 3€MeJib, BKJ/IOYasd HE3aKOHHYIO 3a-
CTPOUKY, HellesiecO0Opa3HOe HCHO0JIb30BaHUE CEeJIbCKOXO3SWCTBEHHBIX YTrOJUW W JIECHBIX
MaCCHUBOB.

PaccmaTpuBasi yka3aHHble Bblllle IP06J1€Mbl, HEOOXOAUMO MPEAJIONKUTh BO3MOXKHbIE
CIOCOG6bI pellleHUsI 3THUX POOJIEM.

Heob6xonMa pa3paboTKa U BHeipeHUE 3KOJIOTUYECKH PallMOHa/IbHbIX CXEM Pa3BUTHUSA
rOpPOJICKMX arjioMepayuy. JTO CO3ZjlaHUe IKOJIOTUYECKH YCTOWYMBBIX TOPOJCKUX arjomepa-

1 Jlykuneix B. @. Jloructuyeckasds MHQPACTPyKTypa TOpPOJCKON arjoMepanuu: MoHorpapus —
KpacHospck: Kpacl'AY, 2018. — C. 9.

2 T'eoskosiorus: yue6Hoe noco6ue / cocraButenu T. B. Bopomaea, M. B. JlaeBckass. — Yura: 3a6IV,
2020. —C.198.

3 OCHOBBI TPHUPOJOIOJB30BAHUS U 3HEpropecypcocbepexeHus:: ydeOGHoe mnocobue ajsi By30B [
B. B. [lenucos, U.A. lenucosa, T. U. /lpoBoB0o30Ba, A. [1. MockasieHnko. — 3-e usp,, crep. - CII6.: Jlanb, 2024. —
C.187.

4 Buosoruveckoe pasHoo6pasue KaBkaza u HOra Poccuu: matepuansl koHbepeHUUU. — ['pO3HBIH:
KHHWMH PAH, 2020. — C. 22.
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1M, pa3paboTKa 3KOJIOTUYeCcKH 6e30MacHbIX CXeM I'paJloCTPOUTE/IBLCTBA, BHEJPEHUE 3KO0JI0-
TMYeCKU pallMOHAJIbHBIX TEXHOJIOTUN B TOPOJCKOM XO3MCTBE, CO3/JaHHe IKOJOTMYeCKU Yu-
CTBIX 30H OT/bIXa U peKpeanyy, pa3paboTKa 3KOJOTHUYECKUHN palMOHA/TbHbBIX TPAHCIOPTHBIX
CXeM.

TpebyeTcsi pa3paboTKa U BHEJJpEHUE MEXaHU3MOB COLIMAJIbHOM 3alUThl U MOAJEPK-
KM HaceJlIeHHUs, I0CTpaZilaBLIero OT HeraTUBHbBIX NOCJAeACTBUMA pocTa ropoioB U ¢opMHUpoBa-
HUS TOPOJICKUX arjoMepanui.

[lesiecoo6pa3HO OCyLIeCTBAATb I'PaJlOCTPOUTENBHYIO AeATeJbHOCTh C IPUMEHEHUEM
9KO0JIOTMYECKH YUCThIX TEXHOJIOTUM U CTPOUTEIbHBIX MaTepHUasOB.

TakuMm o6pa3oM, npo6/eMbl OXpaHbl 3eMeJib IPU POCTe IopoJioB U GOPMUPOBAHUHU
TOpPOJICKUX arJioMepanui TpeobylT KOMIJIEKCHOIO U MOCTOSIHHOTO MOAX0/ja CO CTOPOHBI CO-
OTBETCTBYIOLMX OPraHOB BJIACTH, 001eCTBEHHbIX OpraHU3alMi U rpakJjaH. IMeHHO npaBo-
Bble MHCTPYMEHTHI AABJAIOTCA OJHOM M3 COCTAaBJAKLIMX OXpaHbl 3eMesib. Heobxonumo pas-
paboTaTh CTpaTerud W MeXaHU3Mbl, KOTOPbIE MO3BOJIAT 3PPEKTUBHO YNPABJAThH 3€MEJb-
HbIMU pecypcaMy, c6ajJaHCUPOBAaTb WUHTepPechbl FOPOJACKOIr0 HacesJeHHUs U XO3SHUCTBYIOLUX
CyO'bEKTOB, a TAK)XKe YYUTHIBATb NOTPEOHOCTH OYyIINX IOKOJIEHUH.

3AKOH O 3EJIEHOM LIUTE: UCTOPUA ITIPUHATUA U OIIBIT
IMMPUMEHEHHUA B PETHOHAX!

U. B. J/lumébax,

JlabopaHm-uccaedosames Jlabopamopuu npagosozo conpo8oHcoeHus
passumusi 20podcKux azsaomepayuli, cmydeHm Kpuduyeckozo uHcmumyma
Kemeposckozo 2ocydapcmeeHHoz0 yHusepcumema, 2. Kemeposo.

HayuHblil pykogodumenbw: K.10.H., doyeHm A. I1. Ywakosa.

JleconapkoBele 3esieHble nosica (JI3I1) - 30HBI ¢ OrpaHUYEHHBIM PEXUMOM NPUPOJO-
N0JIb30BaHUA U MHOU X03AMCTBEHHOU JleATeJIbHOCTH, BK/IIOYA0IIMe B Ce06s TeppUTOPUH, Ha
KOTOPBIX PacloJioXKeHbl Jieca, BOAHble 00'beKThbl UM UX YaCTH, NPUPOJHbIe JaHAadThI, U
TEPPUTOPHUHU 3eJ1eHOro POH/Ia B TPaHUILAX F'OPOJACKUX HACeJeHHBIX IYHKTOB, KOTOpbIe NpHU-
JIEraloT K YKa3aHHbIM JieCaM WJIA COCTABJIAIOT C HUMHU €JVHYI eCTeCTBEHHYI 3KOJIoTHYe-
CKYI0 CUCTEMY.

@®yHknyy, BeinosHseMble JI3I1:

cpeioobpasyrouiue,

IIPUPOJ 00XpaHHbIeE,

3KO0JIOTUYeCKHe,

CaHUTApHO-TUTUEHUYEeCKHe,

peKpeayoOHHbIe.

[lepBoe ynoMyHaHUe O 3eJIeHOM I0siCeé OTHOCUTCA K 7 BeKy, ropoj MeauHa, npasJe-
HHe MyxaMMa/ia, CBOMM YKa30M OH 3allpeTHJ CpydaTh JiepeBbsl HA TEPPUTOPHUHU N0SCaA, OKPY-
»KUBLIEro ropo. B 16 Beke 3esieHbli nosic BOKpYT JIoHA0Ha 6611 oyepueH EnusaBetoit I, ko-
TOpas 3anpeTu/ia BO3BOAUTD 3/l1aHUS B I'PaHUIAX M05ICa, OJJHAKO 3TO He ObLJIO IIMPOKO NpHU-
MEHEHO, ¥ MOXHO OblJIO KYIUThb paspelleHue.

HcTopusa npuHATUSA

1 UccnepoBaHue MPOBOJUIIOCH 33 CUET CPEJCTB rpaHTa MUHKCTEPCTBA HAYKU U BhICLIEr0 06pa30BaHUs
KemepoBckoii o6sactu-Kysbacca, mpejjocTaBJieHHOTO B paMKax KOHKypca 3asBOK Ha CO3J/JaHUe Hay4YHbIX
JIabopaTOPHi MO/, pyKOBOJICTBOM MOJIOABIX y4ueHbIX (coryiaineHue N2 7 ot 23 Hos16pst 2022 roza)
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B cnyyae ¢ ucrtopueit Poccum BrnepBble co3JjaHHE JIECONAPKOBOrO 3allMTHOrO Mmosica
npeJycMaTpUBaoCch ['eHepasbHBIM IJIAHOM peKOHCTPYKIUU MockBbl 1935 roga. OH go/mkeH
ObLJI OrPAaHUYUTh TEPPUTOPHUAJIbHBIE PACIIMPEHUS TOPOACKON 3aCTPOMKU NMyTEM 3aKperie-
HUS TPaHUL, rOpoJia CO CTPOTUM 3allpellleHreM JaJlbHenllero CTpouTebCTBA B IpeJiesiax 3e-
JIEHoro nosica. B 1935 r. sieconapkoBbIil 3alUTHBIN M0sIC MOCKBbI CTa/l HEOTHEMJIEMOH Ya-

CTbIO IIJIAHUPOBOYHOM CTPYKTYphl ropoja. [linomaas nosca cocrabisia 168,5 Teic. ral. Og-
HaKo NocTeneHHO MoCKBa U eé CIyTHUKHM pa3pacTaJUCh, HaceJleHWs CTaHOBUJIOCh 6OJIblile,
M03TOMY NPHUUIJIOCh PACIIMPATh rpaHulbl, U K 2014 roy oT nepBoHa4Ya/IbHOM TEPPUTOPHUHU
ocTasioch ToAbKO 45%. 0co60 BaXKHYI0 pOJib B pa3BUTHUHU 3esieHOro nosica MockBbl U1 MOCKOB-
CKOW obJsiacTu ceirpajo O6beJUHEHHOEe pelleHue UCIOIKOMOB COBETOB JeNyTaTOB TPYZAS-
muxcsgs MockBbl 1 MockoBckor ob6siactu oT 13 ¢deBpansg 1948 roga «0O6 oxpaHe 3eEHBIX
HaCaXXJleHU! Ha TeEPPUTOPHUHU pe3epPBHBIX 3eMeJIb U JIeCONapKOBOT0 3allMTHOIO [0sica ropo/a
MockBbi». Jlo 2020 roia MMeHHO 3TOT aKT GUKCUPOBaJ rpaHulbl MockoBckoro JIIT3II.

Upes npuHaTusa desepasbHOro 3aKOHA O «3eJIeHOM 1uTe» y lleHTpa 061ecTBEHHOr0
MoHuTOpHHra O61epoccuiickoro HapogHoro ¢pponTta (OH®P) no nmpobsieMaM 3KOJIOTHUU U 3a-
ILMTBI Jieca BO3HUKJA JieToM 2015 roja mocje MHOTOYMC/IEHHBIX OOpalleHUH 3KCIepTOB,
001 eCTBEHHBIX 00'beJUHEHUN U MECTHBIX KUTeslell MOCKOBCKOUM 06/1acTH 0 KaTacTpoduie-
CKOW CUTyallMM C NMOJAMOCKOBHBIMH JiecaMU. UHHUIIMaTHBa O MPUHATHUM 3aKOHA O «3eJIeHOM
1MTe» Ha caiTe Poccuiickol 06111eCTBeHHOW MHUIIMATHBbI Habpasia 100 ThIC. FOJI0COB MOYTH
3a Mecdl, YTO fABJseTCs GeclpeleleHTHbIM pe3yJbTaTOM U [JIOKa3blBaeT peasbHYI aKTy-
aJIbHOCTb NPOO6JIEMBI.

PazpaboTanHbiii 1 BHeceHHbIH B 2015 roay no nnuuuatuBe OH® npoekTt denepasb-
HOI'0 3aKOHA O «3eJIEHOM LIMTe» JOJIT0 He PacCMaTPUBAJICA Jaxe B lepBoM uTeHUH. [loaTomy
B Havasie anpesisg 2016 roaa, B xoze Tpetbero Meauadpopyma OH® «IlpaBga u cnpaBeiu-
BOCTb», npoutefuiero B CankT-IleTepbypre, akTUBUCTBI 06paTuInCh K [Ipe3uzaenty, Jiugepy
OH® B.B. [lyTuny c npocb60#1 y3HATh Cy/b0y 3aKOHONPOEKTA O «3esieHOM 1wuTe». [locsie 06-
pamenusa OH® k [lpe3useHTy npouecc pacCMOTpPeHUs aKTUBU3UPOBAJICA U 3aKOHONPOEKT
6b11 TpuHAT [ocysapcTBeHHOM /lyMOU B EPBOM UTEHUU B ITOM Ke mecsine?. Jletom 2016
rojia 3aKOH, peJlyCMaTPUBAKOLUI BO3MOXXHOCTb CO3/JaHUsI BOKPYT T'OPO/IOB JIECONTapKOBbIX
3eJIeHbIX N0SICOB, — 30H C OrPAaHWYEHHbIM PEXHWMOM IPUPOJONOJIb30BaHUSA U UHOW XO35H-
CTBEHHOU [1esITeJIbHOCTH, U3BECTHbIM KaK 3aKOH 0 «3eseHOM 1uTe» (PefepasbHbIA 3aKOH
oT 3 nrosig 2016 r. Ne 353-61333) 6b11 npuHAT. C 1 auBaps 2017 roja oH BCTYNUJI B CUJTY.

B nosgcuuTtenpHoM 3anucke OH® roBopuT 0 HecoBepIIEHCTBE JIECHOT'0 3aKOHOAATeJlb-
CTBa, YTO YCTAaHOBJIEHHbIE 3alllUTHbIE IPAaBOBbIE PEKUMBI JIECHBIX 30H He CIIOCOOHBI B J10CTa-
TOYHOUM Mepe yperyJaupoBaThb COOTBETCTBYIOIIUMN NOPAAOK B KaxA0M cyobekTe. K npumepy,

B MOCKBe, OCKOJIBKY 3TO KPYIHO3aceJIeHHbIH MeranoJiuc — IOTOMY He yJIaeTCs 00eCeYyrThb

AOCTATOYHOTI'O YPOBHA 3K0JIOTHYECKOH 6e30MacHOCTH HaceJIEHI/IH4.

B pesysibTaTe MHOT0JIeTHUX, 6ECKOHTPOJIbHBIX BbIPYOOK JIECHBIX MAaCCHMBOB IOJ, 3a-
CTPOMKY KOTTEeJ>KHbIMH MOCEJIKaMU U MUKPOpPAaWOHaMH, He B3Upas Ha TO, YTO COTJIACHO Jiec-
HOMY IJIaHy MoCKOBCKOM 06J1aCTH BCe Jieca Ha TeppUTOpUU MOCKOBCKOU 06J1aCTH OTHECEHDI
K KaTeropuu 3allUTHbIX, KOTOpPble B COOTBETCTBUU CO CTaThéM 12 JlecHOro Kojekca noaJe-

1 CTpouTenbCTBO U apxuTekTypa Mocksbl. 1984. Ne 11. C.10.

2 3akoHojaTesbHble MHUIMaTUBEl OH® B cdepe perynnpoBaHHs JieCONAPKOBBIX 3eJIeHBIX MOSICOB
BOKpYT roposioB (mpoekT «3eJieHblI} IUT): npeseHTalUsl. https://legislative.ru/wp-
content/uploads/2017/09/«3akoHogaTenbHble-nHULUATUBBI-OH®-B-cdepe-perympoBaHusi-econapKoBbIX-
3eJIeHBIX-[1051COB-BOKPYT-rOpO10B-NIPOEKT-«3eeHblIA- U T».pdf

3 ®epnepasnbubiil 3akoH oT 03.07.2016 Ne 353-®3 «O BHeceHnun namMmeHeHuH B PesiepasibHbIN 3aK0H «06
OXpaHe OKpy»alolllell cpeAbl» U OTAe/bHble 3aKOHOJaTeJbHble aKkTbl Poccuiickoi Pefepanuu B 4YacTu
CO3/JaHU JIECOTIAPKOBBIX 3€JIEHBIX IIOSICOBY.

4 TlosicHUTe/bHAs 3alMcKa K MOpoekTy deaepaibHoro 3akoHa «0 BHECeHMH H3MeEHEeHUH B
®enepanbHbiil 3aK0H «06 0xXpaHe OKpYXKaWILel cpebl» U B OTAe/bHbIE 3aKOHOJATE/IbHbIEe aKThbl Poccuiickoi
@eplepaniy B 4aCTH CO3/JaHUA JIeCONIAPKOBBIX 3€/I€HbIX OSCOBY.
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»KaT OCBOEHMIO B L|eJISIX JIMUIb COXPaHEHHUs Cpeflo06pa3yroliuX, BOJOOXPAHHbIX, 3alIUTHBIX,
CAaHUTAPHO-TUTMEHUYECKHX, O3/I0POBUTEJIbHBIX U MHBIX M0JIe3HbIX (QYHKLUK JIecoB, Jie-
CoMapKoBasi TEPPUTOPHUs BOKPYT MOCKOBCKOH arjioMepaluu cCoKpaTuaack a0 70 ThIC. ra.

IIpaKkTHKa NpUMeHeHuA
Ha ceropnsimnuii genb, Ha 2024 rog, JI3II co3paubl B 6osiee yeM 60 pernoHax PO,

60J1bllle BCEr0 3eJIeHbIX MOSICOB co3AaHo B KpacHomapckoM kpae - 16. Oco6bIM poCcT yuc/aa

JI3I1 nabawpganca B nepBble 2 rojga npunHatusa ®3 o JI3Il, no ganHbiM PenepasbHOrO

areHTCTBA JIECHOTO X0351MCTBa, K KoHLy 2018 co3aaHo 40 sieconapKOBbIX 3eJIEHBIX NTOSICOB B

36 cyobekTax Poccuiickoint @enepanuu Ha miiomaau 571,81 Tric. ra.! Ceituac 0061aa nIomasb

JI3II B P® cocTaBuisieT 946 368 ra.
Ha nyTu gocTu:KeHus 3TUX Pe3yIbTaTOB MPOSIBJSJIUCh HEKOTOPbIE TPOO6JIEMBI:

o Pervonsl He MorJiM BHecTHY rpaHuibl B EI'PH, nockosibKy npoueaypa peructpanvu He
O6bL1a pa3paboTaHa B MePBOHAYa/JIbHOM 3aKOHOMPOEKTE, YTO CO3/1a/I0 3aKOHO/IaTe b-
Hble NpobeJibl, a PocpeecTp He Mes1 MOJITHOMOYUUW BHOCUTh I'PAHULLbI B PEECTP.

° Takxe copbl 6bLJIM IO TOBOAY Pa3MellleHUs ONpe/ie/IeHHbIX 00'bEKTOB KallUTaJIbHOTO
cTpouTeabcTBa B npejesnax JI3I, kak HanpuMep, B [lepMu, HeyBsi3Ka ¢ TpybONpoOBO-
JlaMu. MUHHCTpP NPUPOJHBIX PECYpPCOB, 3KOJIOTUMU U JIECHOTO x03sKMcTBa [lepMckoro
Kpasi yKa3aJl Ha IPaBOBYI0 KOJIJIM3WIO JAHHOT0 Bomnpoca: B cT. 62.1 3akoHa «06 oxpaHe
OKpy>Karwollel cpe/ibl» CKa3aHO, YTO B TEPPUTOPUIO 3€JIEHOTO M0sica He BKJIIOYAIOTCS
00'bEKThI KAalHUTAJIbHOIO CTPOUTENBCTBA (B TOM 4MC/Ie O0ObEKTHI He3aBEPIIEHHOTO
CTPOUTENBbCTBA), 32 UCKJIIOUEHHEM O0O0bEKTOB 3[JpaBOOXpPaHEHHs], 06pa30BaHUsA, 00b-
€KTOB JIJIsl OCYIlleCTBJIEHUS] pEKpPealMOHHOM JIeATeJIbHOCTH, TypU3Ma, PU3KyJbTYPHO-
03/J0POBUTEJIbHOU U CHOPTUBHOU JeAATEJbHOCTH, OAHAKO CT. 62.4 TOBOPUT O TOM, YTO
N0/I06HbIE 06'bEKTHI, B TOM YHUCJIE TPYOOIPOBO/AbI, aBTOMOOUJIbHBIE JOPOTU U APYTHE,
MOTYT pa3MellaThCs B pe/iesiax 3eJIeHOr0 nosica’.

o B eAuMHMYHBIX ciay4dasX, K npuMepy, B OMCkoil o6JsiacTH, 0OlecTBEHHAas NaJjaTa He
HaJieJieHa [OJIHOMOYHUSIMU pacCcMaTpUBaTh M000HbIe XoaTalcTBa. Ha uMsa rybepHa-
TOpa HallpaBJIEHHO COOTBETCTBYMOIlee OOpallleHre O IPUBEJEHUHN PerMOHaIbHOTO 3a-
KOHO/IaTeJIbCTBA B COOTBETCTBHE C ¢eaepaanbIM3.

o OcTaeTcda OTKpBITBIM BONIPOC I'paHUl, U cyuiectBoBaHUA JI3II MOCKBBI, TOCKOJIBKY 110-

cjie orMeHbI akT 1948 roga B 2020 Fo,ay4 HOBOTO BJIACTH I'Opo/ia He yTBEPAUJIH.

Cospanue Kysbacckux JI3I1 Havyasoch ¢ moJilauu XoJaTanucTBa B KoHLe uwoJjsa 2017 roaa
B O6LiecTBeHHY0 najaTy KeMepoBckoil 06s1acTU OT NpaByieHUs1 KeMepoBCKo#l pervnoHasb-
HOM 3KO0JIOTMYECKOW opraHu3anyu «Mpouc», KoTopoe 6b1J10 J0MOJHEHO NPe/JIOKEHUSIMU pe-
TMOHAJIbHOM IpynIibl 061ecTBeHHOro MOHUTOpUMHra OH® no npobJsieMaM 3K0OJIOTUHU U 3alllU-
ThI Jieca.

1 IloJMUJIMOHA TEKTAapOB «3€JEHOTO LIMTa» OXPaHSIT poccuiickue ropoga // ®PepepanbHoe
areHTCTBO JieCHOTo X03siicTBa. OdunnanbHbli calT. 9 suBaps 2019. URL: https://rosleshoz.gov.ru/news/2019-
01-09/n4591

2 TumodeeBa H. KpaeBble BJacTH CTOJIKHYJIHMChb C Npo6GJieMaMH NPH CO3/IaHUU «3€JIEHOr0 Mosica»
lepmu  //  «HoBwiit  koMmmanboH». 2019. 4 wuwaa. URL: https://www.newsko.ru/news/nk-
5255244 html?ysclid=lv0zsaoss77674526.

3 3akoHogaTtesnbHble MHULUATUBEL OH® B cdepe perysupoBaHuUs J1eCONAPKOBBLIX 3€JEHBIX MOSICOB
BOKpYT rOpoJioB (mpoekT «3eJleHbI} AT ): npeseHTaLU. https://legislative.ru/wp-
content/uploads/2017/09/«3akoHogaTenbHble-nHULUATUBBI-OH®-B-cdepe-perympoBaHusi-ieconapKoBbIX-
3eJIeHBIX-[1051COB-BOKPYT-rOpO10B-NPOEKT-«3eaeHblIA- U T».pdf

4 TloctaHoBJsienue [IpaBuTesnbcTBa MockoBckor o6sactu ot 02.04.2020 Net 162/8 «O npusHaHUU He
noJJieXXalleM NIPUMeHEeHUI0 Ha TEpPUTOPUH MOCKOBCKOH 06/1acTH 06'beAUHEHHOTO peLIeHUs] UCTIOJTHUTENbHBIX
KOMHUTETOB MOCKOBCKOTO 06JIaCTHOIO M MOCKOBCKOTO ropockoro COBETOB [JeNMyTaTOB TPYZAALIUXCS OT
13.02.1948 ; 188a-7/5 «06 oxpaHe 3e/iIeHbIX HACAXK/J€HHUM HAa TEPPUTOPUH Pe3EPBHbBIX 3eMeJib U JIECOTTAPKOBOI0
3alUTHOrO Nosica rop. MOCKBBI»

106


https://legislative.ru/wp-content/uploads/2017/09/
https://legislative.ru/wp-content/uploads/2017/09/
https://legislative.ru/wp-content/uploads/2017/09/

Ha o01iecTBeHHBIX C/IyIIaHUAX YYAaCTHUKHU NMPULLIN K eJUHOIJIACHOMY peLIeHUI0 CO-
IJIACUTbCS C MHEHMEM WUHUILIMAaTOPOB M €03/aTh 3eJieHbId nosic Ha Tepputopusax OOIIT «IIK
PysHWYHBIN 60D, BKJIOYas B 0XpaHHY! 30Hy KpacHbeiil 60p, Jlonvna p.Kamymka, Cepebps-
HbIA 60p, 3esieHas ropka, KitoueBoi 60p, [Ipuropoausii 6op, KomuccapoBckuit 60p, I[uo-
Hepckuil 60p, NmaHoBckui 60p, MapTeMbsaHOBCKUH 60p, [IpoMblilieHHOBCKUM 60p, Tpomna
370poBbs, napk Kysbacckuii, bepe3soBasi poma (KupoBckuil paiton), ®enopoBcKkuil CKBep,
napk Kysbacckuii, a Takke BKJIIOUYUTD B 3€JIEHYI0 30HY, IpUJlerarolide K rpaHuliaM ropoja
KemepoBo Tepputopuu KypasseBckoro, EnbikaeBckoro, BepxoroMmckoro, CTapo4epBOBCKO-
ro, Mos:xyxuHckoro, Ma3ypoBcKoro 60poB, pacnoJ/ioxkeHHbIX B KeMepoBCKOM MyHULIMIIAJIb-
HOM paMoHe.

WUtorom craso npuHathe IlocraHoBnenusa CoBeTa HApOAHBIX /JENyTaTOB
KemepoBckoi o6s1actu oT 25.10.2017 «O co3aHuM JiecONapKOBOro 3eJIeHOr0 Mmosica Ha Tep-
putopuu roposa Kemeposo». [leppoHavaspHasa mioimab 3eJI€HOr0 ModAca N0 3TOMY JOKY-
MEeHTY cocTasJisna 8463 ra.

B okTa6pe 2018 roga OH® npesiokua pacliMpUTh 3eJIEHbIW MOsIC BOKPYT ropoja
KemepoBo Ha 90 Thica4 rektapoB. CeBepo-3ana/iHas rpaHULIA «3€JIEHOTO LIATa» BKJOYAET
NpUpOAHBIM JaHAmadT BLOJIb JieBoro 6epera peku bosbiiasa [IpoMbiiiieHHass, BOCTOYHYIO
rpaHuLy npejmnoJiaraeTcs cZieJaThb BJ0JIb TpaHul, 3aKka3HUKa «bap3acckuii».

OpHako 4sieHbl 0611leCTBEHHOH MaJjaThl PELIUIA He MPUCOEeAUHATh 3Ty TEPPUTOPHUIO,
IIOCKOJIbKY OHa He NOJXOJUT Mo/, NOHSATHE «JIeCONapKOBOro 3esieHoro nosca» (ct. 62.1 3ako-
Ha «00 oxpaHe OKpY»Kalollell cpefibl»): paccTosiHUE OT I. KeMepoBo /0 LieHTpa 3asBJIsIEMOU
TEPPUTOPHUMU COCTaBJsAET OKosio 60 KM; mpejaraeMasi TEppUTOPUS He 006J/1ajlaeT eAUHOMN
eCTeCTBEHHOM 5KOJIOTUYECKOU CUCTEMOM C JiecaMH, OKpy»KawuMu r. KemMepoBo; 3asiBUTeN
HeJI0CTaTOYHO MOTHMBHPOBAJIU CBOe OOpalleHue, U3 KOTOPOTO He SICHO, KaKyl0 3HAaYHMOCTh
3TH JleCHble MAacCCUBBI UMEIOT /i1 0OecrniedyeHUs1 3KOJIOTUYECKON 6e3omacHocTH I. KemepoBo.
He 6b11M npejcTaB/ieHbl MaTepHuasibl, NOKa3bIBaKOLMe HAaJUUYUEe WU OTCYTCTBUE JIMLEH3UN

Ha HeApPOII0JIb30BaHHE, YTO MOXKET CYLeCTBEHHO IOBJIMATb HA NPHHATHE pelleHHUuA I10

BKJ/IIOYEHHIO 3THUX TeppI/ITOpI/Iﬁ B ﬂeCOHapKOBbIﬁ HOHCl.

IOpupyyeckue rpaHuibl 3eJ1leHOr0 nosica O6bLIM ycraHoBJsieHbl [Ipukasom /[lenapra-
MeHTa JlecHoro Komekca KemepoBckoit o6acti ot 29 uionsi 2021 rozga Ne 01-06/12852,
HToroBas miowazb 3eseHoro nosca cocrabuia 13900 ra BMecto 8463 ra, npejJiaraBiimxcs
M3Ha4aJbHO.

B cenTsi6pe 2019 roga O6uiecTBeHHas najsaTta KemepoBckoi 06J1acTH npoBeJia o61e-
CTBEHHBbIe CaylaHud Ha TeMy «Co3laHue J1eCONapKOBBIX 3eJIeHbIX NM0sC0B B KeMepoBckou
obs1actu». BblJI0 TOJ@HO X0JaTalCTBO O CO3JJaHUM JIECONAPKOBbBIX 3€JIEHBbIX 0SICOB TOPOJ0B
HoBoky3Hernka, bes1oBo 1 HOBOKy3HeIKOro MyHULIMIIAJIBHOTO parloOHa.

B aBrycte 2020 npouuiy o611ecTBEHHbIe CAyIIaHUSA 110 UTOraM, KOTopbix O6111ecTBeH-
Had nasiata KemepoBckoit o6saactu - Ky3bacca HanpaBu/a B aZjpec 3aKOHO/ATEJNbHOTO CO-
6panua Kysbacca yTBep/eHHble pa3Mepbl TEPPUTOPHUM, COCTABJSAIOLIUE 3eJIeHble Mosica B

ropozax benoso u HoBokysHenk. Ha ciepyromui mecan JI3I1 Bokpyr besioBo u HoBoky3Hel-

Ka ObLJIM CO3/laHbl HA ocHOBaHUHU [locTaHOBIeHUM 3akoHoAaTe/bHOTO CoOpaHuUs Ky36acca3.

1 09.10.2018 // O6bwecrBeHHass manaTta KemepoBckoit o6sactu - Kysbacca. URL:
https://opko42.ru/4108-09-10-2018/?ysclid=lv15r3hynb721523786.

2 Ilpuka3 JlenmapramenTa JlecHoro kommiekca KemepoBckoii o6sactu ot 29 utons 2021 roxa N 01-
06/1285 «06 ycTaHOBJIEHUH I'PAHUI] JIECOTIAPKOBOT0 3€JIEHOT0 Mosica ropoaa KemepoBo».

3 IlocTaHoBsieHUe 3akoHoaTenbHOro Co6panus KemepoBckol o6siactu - Ky36acca ot 23.09.2020 Ne
1306 «O co3paHUHK JieCONMApKOBOI'O 3eJIeHOro Mosica besioBCKOro ropoAckKoro OKpyra 4 O ero mnJjollaju;
[TocTaHoBieHUe 3akoHoAaTebHOTO Cob6paHus KemepoBckoi o6sactu - Kys6acca ot 23.09.2020 Ne 1305 c uzm.
oT 26.05.21 «0 co3jaHuu JiecOomapKoBOro 3eseHOro mnosica HOBOKY3HEIKOTO TOPOJCKOr0 OKpyra U O €ero
i () 11EDi N
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HToroBble rpaHulibl 3ejieHOT0 nosica besoBo OblLIM yTBepkAeHbl B Hosibpe 2020 rogal. K
Mato 2021 roja npeacraBuTesbHbIA opraH Kysb6acca yBennuus miaoiagb JI3I1 KemepoBo u

HoBoky3Helka B 0611eH c/103KkHOCTU Ha 10968 ra’ a yepes Mecsl] OblJIM yTBEPXKAEHbl TPaHU-

bl JIECOIIAPKOBOI'O 3€JIEHOTI'O ITofACa HOBOKyBHeLlKag.

Ha ceropgHAIHUM feHb, 10 NOCAELHUM JaHHbIM /lemapTaMeHTa JIECHOTO KOMILJIeKca
Ky36acca4, CO BCEMH U3MEHEeHUSIMH, CBAI3aHHbIMU C pacmiMpeHueM niowaay, JI3I1 benoscko-
ro TOpoJICKOT0 OKpyra coctapJisieT 3867 ra (38 kM%), HoBoKy3HeIIKOT0 TOPOICKOTO OKpyTra —
12866 ra (128 km?), KemepoBckoro ropogckoro okpyra — 13900 ra (139 km?).

3aK/l0ueHue

HecMoTpsi Ha Bce TPYAHOCTH C peasinM3alien 3aKOHa 0 «3eJIEHOM LUTE», TOCTENEHHO C
UX IPOPAbOTKOM, ONMBITOM NMPUMEHEHHUS], JaHHAS MHUILIMATUBA NMPHUOGpPeTaeT BCIO CBOIO Cepb-
€3HOCTb U ABUTaeTCd 110 nyTH BBIIIOJIHEHUA CBOGﬁ I‘J'IaBHOI‘/'I MHUCCHUH, a UMEHHO COXpaHeHI/IH
3KO0JIOTMYECKOT'0 KapKaca Ha TEPPUTOPHUH Poccuu, B KOTOPOM 0COGEHHO HYXK/IAeTCsI CTOJIUIIA,
Y peasiM3aly paBa rpaXkJjaH Ha 6JIaronpHUsATHYIO0 OKPYKaIoIlyIo Cpeay.

K BOIIPOCY BJIMAAHUSA YT'OJIOBHOH NPOMBIIIJIEHHOCTH
KEMEPOBCKOM OBJIACTH - KY3BACCA HA 3KOJIOTUYECKYIO
OBCTAHOBKY PETHOHA

A. Ill. MycmagpuHa

cmydeum Hpkymckozo wpuduveckozo uHcmumyma (¢duauana)
Yuueepcumema npokypamypuwl Poccutickoti @edepayuu, 2. Upkymck.
HayuHblil pykosodumenbs: K.10.H., doyenm A. C. AzagpoHos.

KemepoBckas o6sactb - Kysbacc - 3To Befymui yriaeno6siBawoiui peruod Poccun.
[lo coctosinuio Ha 2023 roa 06'beM A00bIYM YIisd cOCTaBUI 214,2 MUIIKMOHA TOH (M3 HUX —
OTKpPBITHIM CcI0CO60M — 143,1 MUJIJIMOHA TOHH, MOJ3€eMHBIM — 71 MUJIJIMOH TOHH)>. PeruoH
crelMaaM3upyeTcsl Ha 00blue pa3/IMYHbIX BUJ0B YIJif, BKJIOYas Oypblil U KaMeHHbIN. Ky3-
6acc BJISIETCS KPYMHbBIM MOCTABIIMKOM YTJisl BO MHOTHE CTPAaHbl MUPA, YTO CBU/IETEJIbCTBYET
0 ero BbICOKOM KauecTBe. Ha JaHHbIII MOMEHT B CyO'bekTe JelcTByeT 60siee 150 yrosbHbIX
npeanpusTur, obecneuuBawmux 60 % Bcel fo6biuu yriasa B Poccuu. [lpeanpusitus yroJib-
HOM OTPacC/iu SABJISATCA KJIOYEBBIMU JIJII MHOTUX FOPO/JIOB PETMOHA, a HAJIOTH, MOoJy4YaeMble
OT 3TOU OTpPACJIH, COCTABJISIIOT OCHOBHYIO YacTb 0X0J0B 06J1acTHOro 610/xkeTa. OfHaKO He-
CMOTpS Ha BHeJIpeHHe COBPEMEHHbIX TEXHOJIOTUH 1Sl CHUXKEHHS] HEraTUBHOTO BO3/IeMCTBUSA
INPOU3BO/ICTBA Ha OKPYKAIOIYIO CpeJly U HeboJibllioe yMeHbllIeHHe 06 beMOB ZI0ObIYU B MO-
cielHUe roJbl, npobJsieMa 3arpsisHeHus1 KemepoBckoil o6siactu - Kysbacca ocTaeTcss akTy-
aJibHOM. B HacTosiliee BpeMs BJIUSIHUE YTOJBbHON MPOMBILIJIEHHOCTH HA COCTOsIHUE aTMocde-

1 llpukas JlenaptameHnTa JlecHoro koMmnaekca KemepoBckoi obJiacTu oT 25 Hos16ps 2020 roga Ne 01-
06/2096 «06 ycTaHOBJIEHUU I'PAHUL JIECOTIAPKOBOI0 3eJIeHOr0 Mosica besloBCKOro ropo/iIcKoro OKpyra;

2 B 2021 roay nuowmazb JieCONapKoOBOT0 3eJIeHOT0 nosica ropoJia KemepoBo yBesMuun/Iv NouTy BABoe //
AnMuHHCTpanus roposa KeMepogo. URL: https://kemerovo.ru/press-tsentr/novosti/74271/?Ysc
lid=lv154p2pnf 615702569.

3 [lpuka3 [lemaptameHnTa JlecHoro komiuiekca KemepoBckoit o6sactu ot 29 utoHs 2021 roga N 01-
06/1286 «06 ycTaHOBJIEHUH I'PAHUL] JIECOTIAPKOBOIO 3eJIeHOro nosica HoOBOKy3HeI[Koro ropo/iICKOro oOKpyrax.

4 JleatenbHocTh // /[lemapTaMeHT JecHoro komiiekca Kys6acca. Oduumanbubiii caiit. URL:
https://kemles.ru/deyatelnost/lesoparkovye-zelenye-poyasa/perechen-lesoparkovykh-zelenykh-poyasov.php

5 YronbHas otpacab // MUHUCTEPCTBO yroJbHOM NpoMblilieHHOCTH Ky36acca : opuLManbHbIM calT.
URL: https://www.mupk42.ru/ru/industry/ (nata o6pamenus: 03.04.2024).
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pbl KemepoBckoi o6s1actu — Ky3bacca ocTaeTcs 3Ha4UTENbHBIM, [IPU 3TOM, OTPAC/Jb CTOUT Ha
IIepBOM MeCTe 110 BbI6pocaM B IPUPOAY OTPABJISIOIIUX BelecTBL.

B HacTosiiee BpeMs BBOAATCA MaJIOOTXOJHble TEXHOJIOTUH, YJydllaloliue KayecTBO
CbIpbSl ¥ TOIJIMBA, YCTAaHABJMBAKOTCA CUCTEMBI IbleyJ/aBJIMBaHNA Ha NpeANpUATUAX, OCY-
IlecTB/sAeTCS OypeHHWe CKBaXKMH JJ OTBOJA ra30B M3 LIAXT, NPUHHUMAKOTCA Mepbl IO
NpejOTBpalleHUI0 CaMOBO3TrOpaHus OTBAJIOB U ipYyTHe e CTBUS.

OCHOBHBIM MOAXOJOM K pelleHUI0 Npo6seMbl 3Qp(PEeKTUBHOTO HUCNOJIb30BAaHUSA 3e-
MeJIbHBIX PECYPCOB fIBJISIETCS OCYLeCTBJIEHHEe KOMIIJIEKCA MEPONPUATUM N0 TEXHUYECKOU U
O6MO0JIOTUYECKOM PEKYJIbTUBALLUU 3€MeJIb.

OuKrcTKa CTOYHBIX BOJ, UTPAaeT BaXKHYIO POJib B COXpaHEHUHU BOJHBIX pecypcoB. Bei6op
METO/I0B OYHUCTKU 3aBUCUT OT CAaMUX XapaKTEPUCTHUK BO/], a TaKXKe KJIMMATHUYECKUX YCIOBUU
YTOJIbHBIX MECTOPOXAeHHU. B pernoHasibHOM MpaKTHUKe LIHUPOKO UCHOJIb3YIOTCA MeXaHU4Ye-
ckas (6e3 fo06aB/ieHUs] XMMUYECKUX peareHTOB), PU3UKO-XMMHUUYECKasl, XMMuieckas (c Jo-
06aBJieHHUEM XUMUYECKUX PEareHTOB), 3JIEKTPOXUMHUYECKast BUA bl OUUCTKHZ.

OZHOM M3 K/II0YEeBbIX MHUIIMATUB N0 PAa3BUTHIO YTOJbHOU NPOMBILIJIEHHOCTH SIBJISIET-
ca [IporpaMma pa3BUTHUSA YroJibHOW NpoMblilLIeHHOCTH Poccuu Ha nmepuog go 2035 ropas.
/laHHas nporpamMMa ycTaHaBJIMBaeT 1ieJM, 3a/la4y U CTpPaTeruio pasBUTUS YroJbHOW oTpac-
au. [loanporpamma «ObecnedyeHre 3KOJIOTHYECKOM 6€30N1aCHOCTH YTOJIbHOM NPOMBILLJIEHHO-
CTU» HalpaBJieHa Ha yMeHbllleHWe HEeraTUBHOI'0 BO3/IEMCTBHUS YTOJIbHbIX NPOU3BOJCTB Ha
OKPYXKalolyl0 Cpeay U onpezeisieT OCHOBHbIe HAallpaBJIeHUS [esTeJIbHOCTU B 3TOW 00J1aCTH.
Tak, ocHOBHbIMM HanpaBsieHUsiMU [loanporpamMMel AABJASAIOTCA: 1) cOBeplIeHCTBOBAHUE 3aK0-
HO/IaTeJIbCTBA B chepe OKPYKalolel cpesbl; 2) BHeJpeHUe OpraHu3alMOHHOe-TeXHUUEeCKHUX
Mep /i1 MOBbIlIeHUs] 3P PEKTUBHOCTH 3KOJIOTUUYECKUX eUCTBUN; 3) obecriedyeHHe HAy4YHO-
TEeXHUYECKHUM 000pyJ0BaHUEM; 4) BbINIOJIHEHHE TEXHOJOTUYECKUX U TEXHUYECKUX MEPOTIPHU-
SATUH; 5) ycTaHOBJIEHME CUCTEMAaTHUYeCKOTr0 KOHTPOJIS 32 BbIOpOCAaMU NMAapHUKOBBIX Ia30B U
OlleHKa YMeHbIlIeHUsI 3TUX BbIOPOCOB B pe3ysibTaTe BHEeJPEHUS 3allaHUPOBAHHBIX TeXHUYe-
CKHUX U TEXHOJIOTUYECKUX PELIeHUN Ha J0JITOCPOYHOUN OCHOBE.

B mapTte 2021 roga I[IpaBuTenbcTtBoM Poccuiickoit @epepanuu Obl1 yTBEPXKAEH MJ1aH
MepONpUATHH, U3BECTHBIM KaK «JIOPOXXHad KapTa», HalpaBJEHHbIM Ha COKpalleHHWe Hera-
THUBHOTO BO3/€MCTBUS NpPeANPUATUNA yroJbHOW MPOMBIIIJIEHHOCTH HAa OKPYXKaloLIYI0 Cpeay
IyTeM MCIO0JIb30BaHUS YCOBEPLIEHCTBOBAHHBIX JOCTYNMHBIX TexHosoruit. Tak B pamkax
JlaHHOTO TJIaHa Ha 1maxTe «KoMcoMoliel» KemepoBckoi obsiactu — Kysbacca 66111 BBejeHbl
B 9KCILJIyaTallMl0 BBICOKOTEXHOJOTUYHbIE OUYUCTHBIE COOPYKEHUSI MOJYJIbHOTO THMa, 06Ja-
Jlarolye BbICOKOW NPOU3BOAUTENbHOCTDIO.

KpomMe Toro, no nuunmaTuBe rybepHaTopa Kysbacca 6bly1a pa3paboTaHa U yTBepK/e-
Ha KOMILJIEKCHAasi Hay4YHO-TexXHHU4YecKas nmporpamMmma «Pa3paboTka U BHeApeHHE KOMILJIEeKca
TEXHOJIOTUH B 06J1aCTAX pa3Be/IKU U J0ObIYM TBEPAbIX 0J€3HbIX UCKONIAaeMbIX, 06ecreyeHus
IPOMBIIIJIEHHON 6€30MacHOCTH, OHopeMeJually, CO3/JaHUsI HOBbIX MPOJAYKTOB TIJyOOKOU
nepepabOTKU U3 YTOJIbHOI'O Chipbsl NMPU MOCJA€A0BaTEJbHOM CHHXXEHUHM 3KOJIOTHUYECKOU

1 HosocenoB C. B, Oranecsin A. C. IlpoGsieMbl, PUCKM U TPOTHO3bl PA3BUTHUS YTOJbHOH
npoMbliLieHHOCTH KeMepoBckoi o6siactu Ha epuo fo 2023 roga // Yrosb. 2021. Ne 2. C. 38-41.

2 TroneneB M. A, JlecuH 10. B. TexH0J10TUSI OYUCTKU CTOUYHBIX BOJL Ha AeHCTByIoLIMX pa3pe3ax Kysbacca
// TopHbIl HHGOPMaLIMOHHO-aHAJIUTUYEeCKUH 61os1eTeHb. 2012. N2 6. C. 104-109.

3 IllporpamMma pa3BUTHs YroJibHOW MpoMblulieHHOCTH Poccun Ha mnepuoxn jgo 2035 ropa //
[IpaBUTENBCTBO Poccuiickoit Qenepanuu : odUIMATBHBIN CaT. MockBa. URL:
http://static.government.ru/media/files/OoKX6PriWgDz4CNNAxwIYZEE6zm6152S.pdf  (maTta  o6pamieHus:
03.04.2024).

4 Jloksag o peannsanuu B 2021 roay I[IporpaMMbl pa3BUTHS yroJbHOW NPOMBIIIJIIEHHOCTH Poccuu Ha
nepuopn fo 2023 roga // MuHucTtepcTBo 3HepreTuku Poccuiickoit @enepanuu : oduuaibHbId calT. MockBa.
URL:
https://minenergo.gov.ru/upload/iblock/1e8/b0tpjbqvadk7z6ksa5e4vnw0ahkOwmjx/Pismo_ME_v_MER_dokla
d_PRUP_2035_za_2021_god_ot_01.06.2022_no_SM_7541_12.pdf (naTa o6pauenus: 05.04. 2024).
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Harpy3Ku Ha OKPYXaILyl0 Cpely U PUCKOB JJIfl KU3HHU HaCeJIeHUA» C LieJIbI0 0b6ecledeHus
3¢ PeKTUBHOIr0 pa3BUTHUSA S3KOHOMUKHU pPerMoHa NpY CHWXKEHUHM HAarpy3KHU Ha OKPYKaIoILYIo
cpenyl. lanHaa nporpamMMa 6blja yTBepaeHa pacnopsbkeHueM [IpaButenbcTBa Poccuiickoit
®enepayuu ot 11.05.2022 roga N2 144-p, a UCNIOJIHUTEJIEM NMPOrpaMMbl sABJsseTcs: MUHU-
CTePCTBO 3HEPreTUKH.

OpHako HecMOTps Ha 60JiIblIOE KOJIMYECTBO NPOrpaMM, HallpaBJeHHbIX HA 3alUTY U
COXpaHeHHe OKpy»Kalolleh cpesbl, BCE elé CyLeCTBYIOT HepelléHHble BOINPOCHI, KOTOpbIe
MOTYT NOBJIeYb 33 COO0M 3a COO0M MaclITaOHble 3KOJIOTMYeCKHe NTPOo6JIeMBI.

Tak olHUM K3 HeJJaBHUX MHIU/IEHTOB ObLJIO IPUOCTAaHOBJIEHUE [ eATeJIbHOCTH IAXThI
«[lepBomarickas» Ha 90 fHeH, a TakKe COCTaBJIeHUe aIMUHUCTPAaTUBHOrO NpoTokoJa Keme-
POBCKHUM pallOHHBIM cyzioM KeMepoBckol 06J1acTH B OTHOILLIEHUM topujuyeckoro Jsuna AO
«YronbHass koMnaHus «CeBepHblit Ky36acc» maxTta «IlepBomaiickasi», NMpeaycMOTPEHHOTrO
4.1. ct. 9.1 KoAll P®2. [lpyuuuHO#N 3TOMY CTajio BbISIBJIEHUE COTPYAHUKAMU CUOHUPCKOTO
ynpaBJjieHHUs: PocTexHaz30pa cepbe3HbIX HapylleHUH. B yacTHocTH, popMasibHOe NPUHATHE
HOBOT'O 000pPY/ZI0BaHUA B IKCIIyaTalMl0; YMBIIIJIEHHOE LIYHTUPOBAaHHE JAaTYMKA CKOPOCTH
BO3/lyXa; HEUCIIPABHOCTb B3PbIBO3AIIUTHOIO OPOLIEHHUS y MPOX0J4YeCKOro KoM6alHa, a TakK-
’Ke JaT4yMKa 3alblJIEHHOCTH BO3/yXa, KOTOPbIM He BKJ/YaeT CUrHaiusauuio. Kpome Toro,
He06X0JUMO OTMETHUTD, YTO HapylleHHUs, NpeACTaB/sAI0Le HEOCPeCTBEHHYI0 yIpo3y Kak
»KU3HU U 3[J0pPOBBI0 006CIY>KHUBAKOILEr0 MEPCOHAJIA IAXThl, TAK U 3KOJIOTUYECKON 06CTaHOBKeE
pervoHa 6bIM 0OHApyKeHbl He BIlepBble. CX0kHe HapylleHUs OblJIM OOHApyKeHbl Clelnua-
JucTtami B anpeJie 2023 roza.

Bosiee cepbe3HbIM nocieCTBUEM HapylleHUS TeXHUKHU 0e30NaCHOCTH U IKCIIyaTa-
[IMU IPOMBIIIJIEHHOTO 000pYyZI0BaHUA CTaJl B3PhIB Ha IIaxTe «/IuCTBAXKHasA», Ipou3oLIeJUIUN
25 Hos16psa 2021 roga. [IpyuunHOM aBapuHU CTaJ B3pbIB MeTaHa, a NOBOJaMH SIBUJIUCh 3arasu-
pOBaHHUe JIaBbl U3-3a OTCYTCTBUA HEOOXOJMMOTO KOJMYECTBA BO3/yXa; paboTa 3J1eKTpo060-
py/Z0BaHUs BO B3pbIBOONACHOW aTMocdepe; annapaTHOEe U NpOrpaMMHOe BMeUIaTeJbCTBO B
paboTy razoaHaJIMTUYECKON CUCTEMbI; CKPbITHE GAaKTOB Ype3MepHOM 3ara3oBaHHOCTH IlIax-
Tbl MeTaHOM. Cjie[CTBMEM IPOUCIIECTBUA CTajla CMepThb 46 1IAXTepoB M 5 crnacartesiel, a
TaKXXe 3aBeJleHHe YroJIOBHBIX JieJl Ha 9KC-AUPEKTOPa, KOTOPBIX JaBas B3ITKU MHCIIEKTOpaM,
OTBETCTBEHHBIM 3a IPOBEPKY 6€30MaCHOCTH Ha LIAXTe JJI CKPbITUSA UMU Hal/JleHHbIX Hapy-
IIeHUH. YTOJI0BHON OTBETCTBEHHOCTH NOAJIEXKaJU U CAMHU UHCIIEKTOPBIS.

Ené onHou aBapuel, mpousole/ied Ha KpynHeHIlIeM U3 YTrOJIbHBIX MpeAIpUATHH
Poccuy, 66111 B3pbIB Ha waxTe «Pacnajckasa» KeMepoBckor 06/1aCcTH, HAaXOASAIENCS B TOPO/ie
MexaypeudeHck. [lepBbid cayyusics 8 Mas B 23 yaca 55 MHUHYT, @ BTOPOM, KOTOPbIH ObL1 60j1ee
MouHbIM B 03 yaca 55 MUHYT, y>Ke MocJie TOro, Kak cracaTesii CIyCTHUAMCh B IIaxTy. B pe-
3yJIbTaTe B3PbIBOB OBbIIM YHUUTOXKEHbl HECKOJIbKO 3JlaHUM IAaXThl, BKJIIOYAsA COOPYKEHUS
KOIIPOBOTO CTBOJIA U BEHTUJIALLMOHHOU CUCTEMBI. JKCIIepTHAasA KOMUCCHSA BELOMCTBA ONpeje-
JIJ1a OCHOBHbIE IPUYMHBI aBapUU U ero AajibHelllero pa3BuTHUA: HapyllleHHe pexXxuMa NblJIx
B LIaxTe; HeJJOCTaTOYHbIM KOHTPOJIb 3a IPU3HAKaMU CaMOBO3TrOpaHUSA YT/l CO CTOPOHBI CO-

1 KoMmiekcHasi Hay4YHO-TEXHUYECKAsl MporpaMMa MOJTHOTO WHHOBAaIMOHHOTO nuKjaa «Pa3spaboTka u
BHeJpeHUe KOMILJIEKCOB TEXHOJIOTHH B 006JIaCTAX Pa3BeJKH U J0OBIYM TBEPZBIX MOJIE3HBIX HCKONAEMBIX,
obecrieyeHusi MPOMBIIIJIEHHON 06€30MaCHOCTH, CO3/aHUSl HOBBIX INPOJAYKTOB TIJIYOOKOM mepepaboOTKU U3
YTrOJIbHOTO ChIpbsl NPU IOCJEe0BaTEJbHOM CHUXXEHHUM 3KOJIOTMYECKOM Harpy3KM Ha OKPYKaWoILyH Cpelry U
PHCKOB [IJIsl )KU3HU HaceJieHus : pacnopsbkeHue [IpaBuTtenbcTBa Poccuiickoit @epepanuu ot 11 mag 2022 roga
Ne 1144-p. URL: http://publication.pravo.gov.ru/Document/View/0001202205170018?index=1 (zaTa
obpamenus: 05.04.2024).

2 IlpuroBop KemepoBckoro paiioHHoro cysa KemepoBcko#l o6Jiactv : o gesny ot 07 ceHTss6ps 2023
roaa Ne 5-246/2023 // CynAkT : CIIPaBOYHO-IIPAaBOBast cucrema. URL:
https://sudact.ru/regular/doc/P67DARuqCPYy/ (naTta o6pameHnus: 05.04.2024).

3 [puroBop BenoBckoro ropojckoro cyaa KemepoBckoit obJiactu : no gesy ot 06 utosisg 2023 roga Neo
1-220/2023 // CymAKT : cupaBo4yHo-mpaBoBas cucteMa. URL: https://sudact.ru/regular/doc/xrl9N5LoEKdv/
(maTa o6pamenust: 06.04.2024).
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TPYJHUKOB LIAXThl; HEBBINOJHEHUE 3alJIAHUPOBAHHbIX NMPOPUIAKTHYECKUX MEPONPUATHUH
110 IpeAOTBpallleHUI0 HarpeBaHus YIJid, a TaKXKe HeCTabUJIbHOCTD 3JIEKTPOCHabxeHus. B pe-
3yJIbTaTe B3PbIBOB NOCTPaJlaiv 229 rOpHAKOB M ropHOCHacaTeJsiel, U3 KOTopbix 91 norub6.iu.
[Io MHEHMIO 3KCIIEPTOB, TAKOM CJy4all OblJl pe30HAHCHBIM BO BCEM MUPOBOW MpPAKTHKE, MO-
CKOJIbKY B pe3yJibTaTe B3PbIBOB ObIJIM YHUUYTOXKEHbI IPAaKTUYECKU BCe TOpPHbIe BbIPAOOTKHU
Ha npoTsbxkeHUH 6osiee 300 kunomeTpoBl. CiieACTBEHHBIA KOMUTET BO30Yy U YTOJIOBHOE Jie-
JIO 3-3a HapylLleHWs NpaBuJ 6€30MaCHOCTH Ha TOPHbIX paboTax. B unciie 06BMHAEMBIX OBLIN
BOCEMb YeJIOBEK, B YAaCTHOCTH, TEXHUYECKUH AUPEKTOP — AHaTo/1nK PeikkoB, supektop OAO
«Pacnaackas» - Uropb BosikoB, riaBHbIN UHXeHep — AHApen Jpy>kMHHUH U KoMmaHgup HoBo-
KY3HELIKOTO OTJeJIbHOTO BOEHHW3WPOBAHHOTO TOPHOCHACATEeJNbHOr0 OTpsfa - AJieKcaHAp
AnanbkoB. BeiBMi uHcnekTop PocTtexHanzopa - @enop BepeMeeHKo M36exxan Haka3aHUA
M3-3a UCTe4YeHUs CpoKa JAaBHOCTU. Kak oTMevasoch, yrosioBHbIE iesia ObLIA BO30YXKJEHBI B
OTHOLUEHUU BOCbMH JIMIL, OJHAKO K amnpesto 2019 roga nmoj cieAcTBUEM OCTAJICA TOJIBKO
oivH — AHaTo/iui PbDKOB. /1S 1eCTH U3 HUX JeJia OblIY 3aKpbIThI B Havasie 2019 roja us-3a
UCTeyeHUs CpoKoB AaBHOCTU. [leso Uropsa BosikoBa 6bl10 pekpalieHo u3-3a ero cMepTu. B
sauBape 2020 roza cyn yA0BJIETBOPUJ X0JaTanucTBa PekoBa M ero 3aliMTHUKA O IpeKpale-
HUY YTOJIOBHOTO JieJia U3-3a UCTeYeHHUs CPOKOB JABHOCTH, 3TO pellleHue BCTYNU/I0 B 3aKOH-
HYIO0 CUJIy B 9TOM e MecsiLe.

[Tono6HBIe aBapuM Ha LIAaXTax OKa3blBAalOT BJHSHME HA 3KOJOTUYECKYI 0GCTaHOBKY
TeppuUTOpUU. TakK [esATeJbHOCTb YTrOJIbHBIX NpPeANpUSATUN MpHUBeJia K HapyLIeHUIO ecTe-
CTBEHHBIX BOJOTOKOB. 3a NOC/JeJAHUE TPU AEeCATUIETUA B pe3yJbTaTe XO3MCTBEHHOU Jed-
TeJIbHOCTU ObLJI0 YHUUYTOKEHO 0KoJio 200 pek, KOTOpble MUTANU Ky306acCKyl peKy ToMb.
C6poc 3arpsi3HeHHbIX CTOYHBIX BOJ, B peruoHe yBeanuuscsa Ha 50 MusinoHoB M3 ¢ 2022 no
2023 roa. Bo/BIIMHCTBO LWAXT NOPOXKAAIT NpobJieMy 3arps3HeHUs], BbI3BAaHHYI0 YTOJIbHO-
NOPOJAHBIMM YacTULAMH, KOTOpble NMPH NONaJaHUU B BOJHblE UCTOYHUKU CHUXKAKOT MpPO-
3pavyHOCTb BO/Ibl, 3arPSA3HAIOT BOJY U 6epera, a Tak»Ke CloCO6CTBYIOT 06pa3oBaHUI0 6OJIOT U
yMeHbILIEeHHI0 00'beMa BOJJ0EMOB, TEM CaMbIM Hapylllasg 6HMO0JIOTHYeCKOe paBHOBECHE peruo-
Ha.

Haubosbliee 3arpsisHeHre aTMochepHOro Bo3jyxa 00yC/J0BJEHO BbIOpOCAaMHU IIAXT-
HbIX ra30B, KOTOPbIE €KEeroJHO COpPachIBalOT B aTMOCPepy 3HAUUTENbHOE KOJUYECTBO ONac-
HbIX TBEP/bIX U ra3000pa3HbIX BelleCTB. Takve BbIOPOCHI 3arpsA3HAIOT BO3/IyX B pajuyce He-
CKOJIbKUX J1eCITKOB KWJIOMETPOB, HEFAaTUBHO BjUsAA Ha ¢uiopy U dayny. [Ipu pobbiue yrias
KOMIIaHUH eXXeroJHo BblbpackiBaloT okosio 1,0 - 1,5 Muisinapaa m3 MetaHa B atMocdepy. B
2022 rozy foJit0 BIOPOCOB MeTaHa Ha YroJIbHbIX peAnpUsATHSIX cocTaBuio 99,4% oT ob1ie-
ro o6’bemMa BbIOpacbIBaeEMOro MeTaHa B pervoHe.

[lomumo Bo3gelicTBUA Ha aTrMocdhepy U rujpochepy YroJibHble WIAXTHl BJAUSIOT
yMeHblIeHMe IJIOUIAAU IJIOJOPOAHBIX 3eMeJIb BCIeCTBUE UX U3BATHUA U3 X039WUCTBEHHOTO
0060pOTa, a TaKKe 3HAYUTEJbHOTO U3MEHEHUSI CTPYKTYpPbl U COCTaBa MOBEPXHOCTHOTO CJI0SI
3€eMHOU KOPBI, YTO MOKET INPUBECTU K MOJIHOU MJIM YaCTUYHOM IIJIOJAOPOJHOCTH 3eMeib. [Ipu
3TOM, peJjibed CTAaHOBUTCA 60Jiee CI0KHBIM: 0O6pa3yOTCs TPELUHbI, pa3J0Mbl, MOHUKEHHUSL.
ITO MPOUCXOJUT HE TOJIbKO U3-3a OOpPYLIEHUS KPOBJIU MOA3EMHBIX BbIPAGOTOK, HO TaKXKe
BCJIeICTBUE NIPOBE/IEHUS B3PbIBHBIX PabOT MocJie NpeKpaleHus J0ObIYM YTJis, C LeJbI0 JUK-
BU/IAl|MM OMACHBIX JJIs JIIO/I€W TPELHH.

TakuMm 06pa3oM, OCHOBHbIE 3KOJIOTUYECKHE MPOOJIEMBI, C KOTOPbIMU CTaJKHWBAETCS
yryaef006bIBaoLiasi OTPac/b, OCTAIOTCA HEM3MEHHbIMHU: BBICOKME YPOBHHU BbIOPOCOB 3arpss-
HEHHBIX CTOYHBIX BOJI Y BpeJHBIX BelleCTB B aTMocdepy; HeJOoCTaTOYHAs PeKyJIbTHUBALUSA
HapylUIEHHbIX 3eMeJlb; 3HAaYUTEJbHOE KOJIMYECTBO OOpA3YIOIUXCA OTXO/J0B, 3aHUMAIOLIUX
6oJiblIMe MJIOLA/AU Ha OTBaJsax. [lo cel JleHb COKpalljeHue HeraTUBHOI'O BO3JeUCTBUA Jes-

1 llpurosop Mex/ypedeHCcKOT0 ropoickoro cysia KemepoBckoii o6sactu : no feay ot 10.01.2022 roxa
Ne 2-330/2020 // CymAkT : cnpaBoyHo-mipaBoBas cuctema. URL: https://sudact.ru/regular/doc/INSuFkfShIVn/
(maTa obpamenust: 07.04.2024).
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TeJIbHOCTU YTOJIbHOW INPOMBIIIJIEHHOCTH Ha OKPYXKAIOLIYyI0 Cpefly CTAaHOBUTCA OJHUM M3
KJIIOUeBbIX IPUOPUTETOB rOCYJapCTBEHHOTO PeryJIMpoBaHus B chepe J0ObIUU U TepepaboT-
KU yrJd. [Ipy ocBOeHHMU HOBBIX TEPPUTOPUM U yBeJMYEHHUU 0ObEMOB JOOBIYM COXpaHEHHeE
0/1aroNprUATHOM 3KOJIOTUYECKOM OOCTAaHOBKM B pervoHax AOObIYM yIJfA INpefCTaBJaAeTC
KpalHe BaOXKHBIM.

1 CHWXKeHUsI HeraTUBHOTO BJIUSIHMSA YTOJIbHOW NPOMBILIJIEHHOCTU HEOOX0JAUMO
IPOBOJUTb KOMIIJIEKC MEPONPUATUM 10 OXpaHe OKpYyKallleh cpeJbl, BK/JIOYasd Meponpus-
THsl, HallpaBJIeHHbIe HA YMeHbllleHHe BhIOPOCOB BpPeAHBIX BellleCTB B aTMocdepy, COPOCOB B
BOJZI0€MBI, a TaKXKe yMeHbllleHHe IJIOLA/AU 3eMeJlb, OABEePriuuxca gerpagauuu. IQPeKTus-
HOCTb TaKOW NPHUPOJOOXPAaHHOW MHULMATUBBI 3aBUCUT OT 00'beMa 3aTpaT Ha Takue Mepo-
npuATUA. Pacxoapl npeAnpUATUN YTOJBHOM NPOMBILLJIEHHOCTH Ha OXpaHy OKpYyXKawolleu
cpe/bl 3HAa4YUTeEJIbHA, OJJHAKO TeXHOTeHHas Harpyska Ipoliecca BC€ ellé CyIeCTBEHHa, YTo
yKa3blBaeT Ha HeJOCTAaTOYHYIO 3GPEeKTUBHOCTb Mep MO OXpaHe OKpy:Kalollel cpesibl Ha yr-
Jie0ObIBaOIIUX peAnpUusaTruax. Kpome Toro, Ji1 MUHMMHU3al MU aBapuil Ha NpeANpUATUAX,
CBSI3aHHBIX C 0ObIYeN yI/s He0OXOAUMO YBEeJWYUTh KOJIMYEeCTBO IPOBEPOK C LieJibl0 0OHa-
py>KeHUs] U OIepaTUBHOIO yMaJ/IeHWS HEeJOCTAaTKOB M HApYLIeHWH B JeATEeJbHOCTH KakK
JIOJDKHOCTHBIX JIML, TAaK M CAaMUX IIaXTepoB, HECOOJ/II0JAI0IIUX TEXHUKY 0€30NacCHOCTH. YBe-
JINYeHHe NPOBOJAUMBIX NPOBEPOK YIOJHOMOYEHHBIMU HAa TO OpraHaMHU MOeT CI0COOCTBO-
BaTh YMEHbILIEHUIO YPOBHA KOPPYMIUPOBAHHOCTH Cpe/id YIIPaBJIAOILEro CoOCcTaBa lpejlpu-
STUM YTOJbHOW NPOMBIIIJIEHHOCTH, KOTOPasA 3a4acTyl0 BJIMUSAET Ha COCTOSIHME U 3PPEeKTUB-
HOCTb TEXHUYECKOT0 000pY/J0BaHUSA 1IAaXThl, @ TAKXKe Mepbl 6€30MaCHOCTH U Mephl 10 3alliu-
Te OKpy»Kalllel cpe/ibl, UCNI0JIb3yeMble Ha IpeAIPUATHH.

MECTO U POJIb MECTHOT'O CAMOYIIPABJIEHUSA B CREPE OXPAHbI
OKPY>KAIOIIEH CPE/IbI

B. A. PazaHosa, A. C. Baacosa,

cmydenmul UpKymckozo nwpuduveckozo uHcmumyma (¢puauana)
Yuueepcumema npokypamypuwi Poccutickoti @edepayuu, 2. UpKymck.
HayuHblil pykosodumenbs: K. 1. H.,, doyenm A. C. AeagpoHos.

B coBpeMeHHOM MUpPE BOMPOCH OXPaHbl OKPYKAIOIICH Cpebl, a TaK)Ke OOPHOBI ¢ IKOJIOTH-
YeCKUMH MPaBOHAPYIIEHUSIMU CTAHOBSITCS Bce 0O0JIee OCTPHIMU TeMaMU OOCY>KICHHS, U BBI3BIBAIOT
pacTyIIM MHTEPEC CO CTOPOHBI PA3JIMYHBIX COLMAIBHBIX IpynI. MecTHOE caMOyTpaBIeHUE UTPAET
KIIFOUEBYIO POJIb B ATOM IpoIlecce, MOCKOIbKY OHO HAaXOAHUTCS B HEMOCPEIACTBEHHOW OJIM30CTU K
MeCcTaM BO3HHUKHOBEHUS SKOJIOTUUECKHUX MPOOJieM, CIe0BaTeIbHO, TOJDKHO 00J1a1aTh BCEMHU HE00-
XOJIUMBIMU TTOTHOMOYHSMH JIJISI KX PEIICHUS.

B Poccuiickoit @eaepanyu MoIHOMOYMS MECTHOTO CaMOYMPABJIEHHUS MO OXPAaHE OKpYKaro-
e cpepl PeryIupyrTCs PsIoM 3aKoHoAaTeNnbHbIX akToB. CornacHo denepanbHOMY 3akoHy «O0
OXpaHe OKPYKAOIIEH Cpelbl» K BOIMPOCAaM MECTHOTO 3HAYCHHUS OTHOCSATCS: BBIABICHHE OOBEKTOB
HAKOIUICHHOTO Bpela OKPYXKalollel cpene M opraHU3alus JIMKBUAALWKA HAKOIUIEHHOTO Bpenaa
OKpYKalolllel cpefe MPUMEHUTEIBHO K TEPPUTOPHUH, PACIOIO0KEHHOMW B TPAHUIAX 3€MEIbHBIX
YUaCTKOB, HAXOASAMIUXCA B COOCTBEHHOCTH COOTBETCTBYIOIIEr0 MyHHIIMIANILHOTO 00pa3oBanus’. B
CBOIO ouepe/ib BOJHBIN KOJEKC HaJeNseT OpraHbl MECTHOTO CaMOYTPAaBICHUS MPABOM BIIAJICHUS,
MOJIb30BAHUS U PACTIOPSKCHHSI BOAHBIMU O0BbEKTaMHM, OCYIIECTBICHHEM MEp MO MPEI0TBPALICHUIO
HETaTUBHOI'O BO3JCHCTBHS BOJ W JIMKBUIALMU €r0 MOCIEACTBUM, OCYIIECTBICHHEM MEP IO OXpaHe
BOJIHBIX 06’I)eKTOB, YCTaHOBHeHI/IeM CTaBOK 3a II0JIb30BAHUEC BOJIHBIMU 06T)eKTaMI/I, a TaK¥Xe YCTa-

1 ®epepanbHbiii 3akoH oT 10.01.2002 Ne 7-93 «06 oxpaHe okpy:xatoliei cpeabl» // CobpaHUe 3aKOHO-
partesbctBa PD. 2002. Ne 2. Ct. 133.
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HOBJIEHHEM MPABUJI MCIIONb30BAHUs BOJHBIX 00BEKTOB OOIIEro Tonb3oBaHus’. MemepanbHbli 3a-
KoH «O0 0TX0Jax MPOU3BOJICTBA U MOTPEOICHU» K OJTHOMOYHUSAM OPTaHOB MECTHOT'O CaMOYyTpPaB-
JIEHUs OTHOCUT: CO3JaHUE U COAEp)KaHue MecT (IUIOLIAaJ0K) HAKOIUICHHsS OTXOOB, ONpeeiICHHE
CXEMBI pa3MEeICHUsI MECT JaHHBIX IUIONIA0K, OPraHU3aIMs SKOJIOTHYECKOTO BOCIIUTaHUA U (op-
MHUPOBaHMSI SKOJOIMUYECKON KyJIbTYphbl B 007acTH 0OpalleHHsl C TBEPABIMH KOMMYHAJIbHBIMU OTXO-
mamu?, TIoMEMO 3TOro, ISl JOJNKHOTO OCYIIECTBIEHHs MOTHOMOYHH, OPraHbl MECTHOTO CaMo-
yIpaBJIeHUs] NPUHUMAIOT COOCTBEHHBbIE MyHUILMIIATbHbBIE IIPABOBBIE aKThl. B 3THX akTax, coxmep-
KaTcsi KOHKPETHBIE MpaBa U 0053aHHOCTH B c(hepe 0XpaHbl aTMOC(HEPHOTO BO3yXa, OXPaHbI BOJ-
HBIX O0OBEKTOB, 3aKPEIUISIFOTCA MEPOIIPUTUS B c(epe CaHUTapHO-3IHIEMHOIOIHYECKOro 01aromno-
JTyuMsl HAaceJIEHMsl U NPaBUI OOpAIleHHs C OTXOJAMU B MyHMIMIIAILHOM 0Opa3oBaHUM®. AHAnH3
IIPAaBOBOTO PETyJIUPOBAHMSI IOJHOMOYHUH OPraHOB MECTHOI'O CaMOYIIPABJICHUs HA OCHOBE U3YUYEHUs
0TpacieBbIX (peepaitbHbIX 3aKOHOB CBUIECTEIILCTBYET O TOM, YTO YKa3aHHBIE 3aKOHBI TIOPO HE CO-
3J1aI0T LEJIOCTHOIO IIPABOBOIO0 MEXaHU3Ma PEryJIMPOBAHUS YIIPABICHUECKUX OTHOLIEHUH B IIPUPO-
JOOXpaHHOW cdepe, He BHICTPAUBAIOT CHUCTEMBI COTJIACOBAHHOTO B3aMMOAEUCTBHUS OPraHOB TOCY-
JApCTBEHHOM BJIACTM W MECTHOIO CaMOYIPABJIEHMS, YTO CTAHOBUTCS NPUYMHOM BO3HUKHOBEHHUS
KOJUIM3UHA B (efiepabHOM 3aKOHOJATENbCTBE U B 1I€JIOM HETaTUBHO CKAa3bIBACTCSI Ha peaau3aluu
nosHOMOuMii B HccnenyeMoii cdepe mpasooTHomeHuii*. Bojiee TOro, 3To0 MOXET CO31aTh yCIOBHS
JUIS IPOU3BOJIBHOTO WJIM HEOJHO3HAYHOIO MIPUMEHEHUSI 3aKOHO1aTeNbCcTBA. TakuM 00pa3oM, MOXK-
HO BBIJCNIUTH Psiji IpoOJIeM B J€SITEIbHOCTH OPraHOB MECTHOTO CaMOYIIpaBJIEHUs B c(hepe OXpaHbl
OKPYKaIOIIEH Cpebl.

Bo-nepBbiX, HegocTaTouHas (UHAHCOBAasg M KaJIpoBas IMOAJEPXKKA BBHUJY OIPAaHUYEHHBIX
OIOJKETHBIX CPENICTB W OTCYTCTBHS HPOQHIBHBIX CHenuanucToB. Hampumep, coriiacHO MyHHIIH-
najabHOU mporpaMmme ropoja Braausoctok, B 2022 roay u3 OrKETHBIX CPEACTB cyMMoii Ooee 25
MIIH. pyOuielt, Toapko 300 ThIC. OBUIO BBIICICHO HAa MPOBEICHUE MEPONIPUATHIA IO OXpaHe OKpYKa-
1olIeii cpesibl U pa3BUTHA SKoJIorku°. Ha Halll B3IV, B yCIOBUSX OFPAHMYEHHBIX (DMHAHCOBBIX pe-
CYpPCOB MECTHOE CaMOYIPAaBJICHUE CIPABEIIMBO OTIACT MPEANOYTEHHE APYTUM cepam, KOTOphIe
cuuTaroTcsd OoJjiee MPUOPUTETHBIMHU, HANpHUMEp, 3APaBOOXPAHEHUIO, O0pa30BaHUIO WM UHOpa-
CTPYKTYpPHBIM IpoeKkTaM. TeM He MeHee, HEKOTOpble MPEICTaBUTENIN MECTHOIO CaMOYINpPaBICHUS
MOTYT HEJOOIIEHUBATh 3HAYMMOCTb HKOJIOTHUYECKUX MPOOIeM WM HE OCO3HABAaTh MX IOJIHBIA Mac-
mTad ¥ NOCIEICTBHSL.

Bo-BTOpBIX, HEAOCTATOUHOE BOBJICUEHUE OOLIECTBEHHOCTH, KOTOPOE SIBJISETCS] BaXKHBIM ac-
nekToM 3¢ (HEeKTUBHON OXpaHbl OKPY’KaIOILIEH Cpelbl, HO YacTo HaONIoAaeTcs HeJ0CTaTOuHas WH-
(OpMHPOBAHHOCTh U BOBJIEYEHHOCTh MECTHOTO HACEJIEHHUS B MPOLIECCHI MPUHATHS PEIIeHUH 1 KOH-
TPOJISL HaJl COOJIIOJIEHUEM SKOJIOTMUecKUX HOpM. HecMoTps Ha TO, 4TO MPOBOJATCS pa3ivyuHbIE CO-
LIUOJIOTMYECKUE ONPOCHI B Chepe OXpaHbl OKPY>KAIOLIEH Cpe/Ibl, JII0JIM HE 3aMHTEPECOBAHBI B HUX, O
YeM CBUJIETENIbCTBYET KpallHe HU3KOE KOJMYECTBO pecroHeHToB. Tak, B onpoce BIIMIOM B ¢eBs-
pasie 2023 rona y4actue nNpuHsIo Tonbko 1,6 Teic. poccusH. Ilo pesynbraram onpoca B IEpHOA 3a
2023 rox 32% ONpOIIEHHBIX OTMETHIIN YXYIIEHNE SKOJIOTMYeCKONH 00CTaHOBKU B CBOEM PETHOHE,

1 Boanbiii kogekc Poccuiickoit @enepanun: OenepanbHbiil 3akoH Ne 74-®3 ot 3 uiona 2006 roga //
Co6paHue 3akoHoAaTesbcTBa PO. 2006. Ne 23. Ct. 2381.

2 ®enepanbHbiil 3aKkoH oT 24.06.1998 Ne 89-®3 «06 oTXojax NPOU3BO/CTBA U noTpebiaenus» // Co-
6paHue 3akoHoAaTeabcTBa PO. 1998. Ne 26. Ct. 3009.

3 YcmanoBa P. M. [IpaBoBoe perysimpoBaHHe MOJHOMOYUH OpPraHOB MECTHOT'O CaMOYIpPaBJIEHHUS IO
obecreyeHHI0 3K0I0rnyecKon 6e3onacHocTH // [IpaBoBoe rocyjapcTBo: Teopus U mpakTuka. 2019. Ne4. C. 173.

4 BydyakoBa M. A. KoopanHanus B cucTeMe MeCTHOTO CaMOYIIpaBJeHUs B chepe oxpaHbl OKpYKarouen
cpenbl // BectHuk OMI'Y. Cepus. [IpaBo. 2010. Ne3. C. 64.

5 3ak/ioueHHe Ha MPOEKT MYHHULMNAJBHOrO NMPaBOBOTO akTa ropoa BisaguBocToka «0 GrompxeTte
BnaguBocToKCcKOro ropo/ickoro okpyra Ha 2023 u nuiaHoBbIN niepuof, 2024-2025 rogoB» // AAMUHUCTpALUS T.
BnaguBoctok. URL: https://www.vlc.ru/documents/nap-heads-and-administration-of-Vladivostok/58698/
(maTa obpamenust: 02.04.2024).
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MpU 3TOM Ka)XJbI YETBEPTHIM HAa3BaJ OJHOW M3 NMPUYUH YXYAIICHUS SKOJOTMYECKOW CUTyalluu
Ge3eiicTBIE MecTHOM aqMuHuCTpanuu (24%)L.

B-TpeTpux, OTCYTCTBHME KOMIUIEKCHOTO MOAXOJA, YTO MPUBOJAUT K U30JIUPOBAHHBIM MEPO-
OPUATUSAM U HeAPPEKTHBHOMY MCIOIB30BaHUIO pecypcoB. Hanmpumep, MyHHIMIIANbHAS TIPOTpaMMa
«OxpaHa OKpy>Karolleil cpefipl Ha TEPPUTOPUU MYHULIMIIATBHOIO 00pa3oBaHus J[apoBCKOW MyHH-
UnanbHbIi pailon KupoBckoi o6macTu» mpenrycMaTpruBaeT TOJIBKO MPOBEACHUE MEPOIIPUITUHN 110
HKOJIOTMYECKOMY MPOCBEIICHUIO CPEIU HACEICHUs, B TOM 4YHCIE, ylemss oco0oe BHUMaHUE yda-
LIUMCSl, @ TakKe MepornpusaTuil no opranuzauuu yruiauzaunn TKO u orxonos neconwienus. Ha
HAaIl B3I, COACpKAHUE MYHULIUIMATBHBIX IPOrpaMM JOJIKHO MpPeAyCMaTpUBaTh OOJIbIle pa3any-
HBIX Mep B cepe OXpaHbl OKpY’KalOIIeH cpelibl, B TOM YHCJIE MPUBJICYCHHE OOIIECTBEHHOCTU K
MOAJIEP>KAHUIO HKOJIOTUYECKON YUCTOTHI (HalpUMep, OpraHu3anus «CyoOOOTHHKOBY).

[TpuHMMast BO BHUMAHUE BBIILIEU3JI0KEHHOE, BO3MOYKHBIE IIYTH PELICHUS BBIIECIEHHBIX MPO-
0JIeM MOXXHO HAWTH B YCHEIIHOM OTEUeCTBEHHOM U 3apyOexHoM ombiTe. [lpu ero amanrtamuum k
KyJIbTYpHO-TIPAaBOBOW TOJMTHUKE KOHKPETHOTO MYHHIMIIAIATETa, OH MOXET MOCHOCOOCTBOBATH B
BOIIPOCE YJIYUIIEHHUSI COCTOSHHMSI OKpPYXAIOLIEeW Cpelbl UM MPeIylpekIeHUs] MPaBOHAPYIICHUN B
aTOM chepe.

HNunexkc EPI, pa3paboTaHHBIiI COBMECTHO Henbekum yHuBepcuteToM, Komymbueir u Bce-
MHUPHBIM YKOHOMHYECKUM (hopymom, ounenuBaet 180 ctpan Ha ocHoBe 40 moka3zateneii B 11 kare-
ropHsiX, yJensisi o0co00e BHUMaHUE )XKM3HECTIOCOOHOCTH SKOCUCTEM, U3MEHEHHUIO KIuMaTa U 3710po-
BBIO OKpYysKaromiel cpeapr’. CornacHo eMy, OUHISAHINS ABISETCA OJHOM M3 CAMBIX YKOJOTHUECKH
YUCTBIX CTpaH B Mupe. Ha Hamr B3risi, OCHOBHOM 3aciayroil 3TOro SIBJISIETCS BCEOXBATHIBAIOILIEE
IpaMOTHOE IIPABOE PETYJIUPOBAHUE, B TOM YUCJIE MO 3aKPEIJICHUIO TOJHOMOYHMI OpraHoB MECTHOTO
camMoympaBlieHUs B 00JIaCTH OXpaHbl OKpYyXkaroliei cpeabl. Tak, B 3akoHe 00 yrnpaBiIeHUH OXPaHOI
OKpY’Karolllel cpeiibl B MyHUIIMIAIMTETaX YCTAaHOBIIEHO, YTO 3a/la4ll OpraHa [0 OXpaHe OKpy»XKaro-
el cpeapl BBIMONHIET OpraH, Ha3HAYEHHBIM MYHHUIIMIAIUTETOM (MYHMIIMIAIBHBIA OpraH Io
OXpaHE OKPY’KaIoLIEil cpefbl), Ha KOTOPbIN, OJJHAKO, HE MOXET BO3/IEHCTBOBATh CaMOYINpPaBIECHUE
MyHuIENaauTeTa®. OCHOBHBIMU 00A3aHHOCTSIMU TAKOTO OpraHa sBIseTcs 3a60Ta O MITaHUPOBAHHH
Y pa3BUTHUU OXPAHbI OKPYXKAIOIIEH Cpe/ibl; yUyacTHe B OpraHU3alud HEOOXOAUMBIX B MyHUIIUIIAIN-
TeTEe yKa3aHUN U KOHCYJbTALMH 10 OXPAHE OKPYKAKOUIEH Cpebl; COTPYIHUYECTBO MyHHUIUITAIIUTE-
Ta ¢ IPYrUMHU OpraHaMH BJIACTH M COOOIECTBAMHU B BOIIPOCAX OXpaHbI OKpyKaromen cpensl. [1o-
XO0%as IIPaBoOBasi HOpMa CyILECTBYET B SINOHNH, HO OTJIMYUTENIBHON Y€PTOH SABISAETCS TO, YTO 3aKOH
3aKpeIusieT 00s3aHHOCTh MPpeeKTyp BKIIOYATh B cocTaB COBETOB JIHII, 00JIaAI0ONINX aKaJeMude-
CKMMH 3HAHMSIMH M OIIBITOM B 0OIIACTH OXpaHbl OKpyskaromieil cpeabl’. TakuM o6pasom, mogo6Hast
MIPaKTHUKa CIIOCOOCTBYET CBOEBPEMEHHOMY pEarupoBaHMIO Ha 3KOJIOTMYECKHE MpPaBOHAPYIIECHUS,
MOCKOJIbKY CHEeMaIN3UPOBAHHBINA OpPraH 10 BOIIPOcaM MECTHOT'O 3HaueHHsl criocoOeH 3¢ dexTrBHee
IIPOKOHTPOJIMPOBATh COCTOSTHUE OKPY’KaIOLIeH Ccpeapl M MPOTHBOAEHCTBOBATH CYIIECTBYIOLIUM
[IPaBOHAPYILIEHUSM.

Eme onHOM cTpaHOH, KOTOpas UMEET YCIELIHBIH ONMBIT B 00JACTH OXpaHbl OKpY:Karolen
cpensl sBasercs [JJanusa. CoriacHO JaTCKOMY 3aKOHOJATENbCTBY, OPraHbl MECTHOTO CaMOYyIIpaBlie-
HUS, @ UMEHHO, MyHHUILIUTNIAJIbHBIA COBET, MOTYT MPHUHSTH PELICHHE O CO3/IaHUU SKOJIOTMYECKHUX 30H
B 0oJiee KpYMHBIX MPUJIETAIOIINX TOPOJICKUX pailoHax, rae Halro1aeTcs 3HAaYUTeIbHbINH 00beM J10-

1 AreHTCcTBO couuasbHOU UHPopMaLuu : ceTeBoe usnanue. URL: https://asi.org.ru/ (gata o6paiieHus:
01.04.2024)

2 World Population Review : goksag o 4esioBe4eCKOM pPa3sBUTHUM, OCHOBAHHBIM Ha OQUIHMAJbHBIX
nmaHHbIx OOH. URL: https://worldpopulationreview.com (maTta o6pamenusi: 31.03.2024)

3 «Laki kuntien ympdristonsuojelun hallinnosta» [«06 ynpaBJieHHMM OXpaHOU OKpYKawLleld cpeAbl B
MyHULMNanuTeTax» - ¢QUH.] 3akoH N 24.1.1986/64 ot 24 suBapsa 1986 roma // UHTepHeT-cepBuUC
IOPUAUYECKUX ~ MaTepuasioB,  NPUHAJJIEXALIUH MunuctepctBy  octunun  Punaanagauu.  URL:
https://www.finlex.fi/fi/laki/ajantasa/1986/19860064 (gaTa o6pamenus: 01.04.2024).

4 JREBHEKE» [«OcHOBHOM 3KO0M0rMYecKHii 3akoH» —- A1.] 3akoH Ne 91 1993 64 ot 19 Hoa6pa 1993
roga // ObunyanbHbIA cCaliT MOUCKA 3aKOHOB 3JieKTpoHHOro IIpaBuTtenbctBa fAnonuu. URL: https://elaws.e-
gov.go.jp/document?lawid=405AC0000000091 (zaTa o6pamenus: 01.04.2024).
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POJKHOTO JBIKeHHs'. B 3THX 30HAX PacroI0KeHsl TEPPUTOPHH HU3KOTO YPOBHS BEIGPOCOB, KOTO-
pble 0003HauEHBI CHENMATbHBIMU TOPOKHBIMU 3HakKamu. Hapymenue mpasun EcoSticker Benér x
HajoxxeHuro mrpada 1o 2700 eBpo, a TakKe MOKET IPUBECTH K TFOPEMHOMY 3aKIt0ueHHU0. JanHas
MPAKTUKA CIOCOOCTBYET YMEHBIICHHUIO 3arpsi3HEHUSI BO3/AyXa B KPYIHBIX TOPOAAX, OJHAKO JUIS €€
aJlanTallid B POCCHICKO-TIPABOBOM peaibHOCTH, ClelyeT OOpaTUTh BHHUMAaHHE Ha BOIIPOC COpas-
MEPHOCTH HaKa3aHUsl.

OaHUM U3 BO3MOXKHBIX IyTel peleHus mpoOiaeMbl He BOBJICUEHHOCTH HACEJICHUS SIBJIIETCS
OpraHu3anys OOIIECTBEHHBIX 00CYKICHHI, KOTOpasi CTAaHET CTUMYJIOM JJIsl AMAIora MEXIy opra-
HAaMU MECTHOTO CaMOYIIPaBJIEHUS, YKOJIOTUYECKUMHU OpraHMU3alUsIMH, OU3HECOM M TPaKIAHCKUM
obmecTBoM. Takas MpaKkTUKa MO3BOJIUT BBISIBUTH MPOOJIEMBI, HAUTH KOMIPOMHUCCHI M pa3padoTaTh
coBMecTHBIe pemenus. Hanpumep, B ropone Camapa B anpese 2024 roga 6pU10 TPOBEICHO 3aceia-
HUE OOILIECTBEHHOTO COBETA IO YKOJIOTUYECKON 0€30MacHOCTH C yY4acTHEeM PYKOBOIHUTEICH MUHU-
CTEpCTB U BEIOMCTB, KOHTPOJIbHO-HAJI30PHBIX OPraHOB, MYHUIIUIAJIbHBIX 00pa30BaHMA, MpeacTa-
BUTEJICH HAYYHOTO COOOIIECTBA M OOIIECTBEHHBIX OPraHn3aluil B cepe IKOJIOTHH, KOTOpBIE 00Cy-
JIVUTA UCTIOJIHEHUE MOPYYECHUN 110 UTOraM MPeAbIAYIINX COBEIIaHul, paboTy B paMKaxX HallMOHAIIb-
HOT'0 IIPOeKTa «IKOJIOTHs» U Pl 3a]a4, CBSI3aHHBIX C NOBBIIEHHUEM 3KOJOTMYECKONH 0€30I1acCHOCTH
BOJHEIX 00BEKTOB 06nacTi?. Ha Ham B3IVIAM, TaKOH MOIXOJ TO3BOJIHT BCECTOPOHHE PACCMOTPETH
CYIIECTBYIOIIME IKOJOTHYECKHE MPOOIEMBbl HA MYHUIIUIIAILHOM YPOBHE U MOJATOTOBUTH IMPOEKTHI
WX PEIICHUS C yYeTOM IUTI0paiu3Ma MHEHUH.

[TpuBeneHHBIE BO3MOXHBIE ITyTH PEIICHUS BBIICICHHBIX MPOOJIEM MMOMOTYT B 00ECIIEYeHUN
KOMIUIEKCHOTO TMOJX0/1a MPU OCYIIECTBICHUH OpraHaMH MECTHOTO CaMOYIIPaBJICHUS UX MOJHOMO-
ynii B chepe OXpaHbl OKPYKAFOIIEH Cpe/Ibl, MOCKOJIbKY MPUBJICUCHHE CIIEIUAINCTOB B TAHHOH 00-
JIACTH, BO3MOXKHOCTh HAJIOKEHUsI MTpadoB 3a HapylICHUE MPaBWI B YCTAHOBJICHHBIX 3KOJIOTHYE-
CKUX 30HaX, BOBJICUEHHE OOLIECTBEHHOCTH TTOCIIOCOOCTBYIOT B yCTPaHEHHUE Psiia TPYAHOCTEH, C KO-
TOPBIMH CTAJIKUBAETCS MYHHIIMIIAIUTET MPH BBIIOJIHEHUU IKOJIOTUYECKUX mporpamm. [loatomy, B
HACTOSAILEE BPEMsI MECTO U POJIb MECTHOI'O CaMOYIIPaBJIEHUs B BOIIPOCE OXPaHbl OKpYIKarollel cpe-
Il TpeOyeT Ooliee TIIATeTbHOIO MPABOBOrO peryiupoBaHus. Ha Hamn B3MIsi, IpUBEIEHHBIE MPU-
MepbI MTO3BOJISIIOT NEPEHSATh OT/AEIbHBIE ACIIEKThI YCIIEUTHOTO 3apyOeKHOT0 OMbITa B chepe oXpaHbl
OKpYKarollel cpebl, KOTOPhIE MOTYT OBITh aIONTHPOBAHBI MO CTAHAAPTHI U TPEOOBAHUS POCCHUIA-
CKOM KyJIbTypHO-TIPaBOBOM CpE/bl, TEM CaMbIM YBEJIUYMBas 3HAUEHHE OPraHOB MECTHOTO CaMo-
YIPABJIEHUS B MMOCTPOEHUHU 3KOJIOTMUYECKH YUCTOTO MPOCTPAaHCTBA. J[JIs peanu3aiuu Takoro mpoek-
Ta TpedyeTcs yueT Ol KETHBIX, TEPPUTOPUATBHBIX U HHBIX BO3MOXKHOCTEH KaXK/I0TO MYHHUIIUATIA b-
HOTO 00pa3oBaHUs, HO 3aKpeIUieHHe OOIIMX MPaBWJI YCTAHOBUT €IWHYIO MPABOBYIO TMOJIHUTHUKY.
VIMeHHO opraHbl MECTHOI'O CaMOYIPABJIEHUSI UTPAIOT OJHY W3 KIIIOUEBBIX POJIEd B U3BMEHEHUU CO-
CTOSTHUS OKpY>Kalollel cpesibl, 1 COBEPILIEHCTBOBAHUE 3aKOHOJATEIbCTBA B ATOM chepe Mocrnocoo-
CTBYET Kaue€CTBEHHOMY YJIYUIIEHHUIO SKOJIOIMYECKON OOCTAaHOBKH KaK B MYHMIIMIIAJIUTETax, TaK U
BO BCEM IOCYJapCTBE.

1 «Miljgbeskyttelsesloven» [«3akoH 06 oxpaHe oKpy»karwuiel cpefbl» — gart.] 3akon Ne LBK nr 1218 ot
25 Hosa6psa 2019 roma // EpuHasg rocymapcTBeHHass mnpaBoBas wuH$opmanuoHHass cuctema. URL:
https://www.retsinformation.dk/eli/lta/2019/1218 (gata o6paujenus 02.04.2024).

2 Poccuiickoe skoJsiorudeckoe obuectso // HanuoHanbHas maatdopma npodeccuoHaNbHBIX 3KCIIEPTOB
Y 9KOJIOTUYECKU OTBeTCTBeHHOTO 6u3Heca. URL: https://www.ecosociety.ru/ (nata oopamnenus: 02.04.2024).

115



IMPAKTUKA IPUMEHEHUA AIMUHUCTPATUBHOM OTBETCTBEHHOCTH
3A HAPYHIEHHA, COBEPIIEHHDBIE HA TEPPUTOPHUHU JIECOITIAPKOBOT'O
3EJIEHOI'O ITOACA!

A. 0. Coboues,

Jlabopanm-uccaedosamens Jlabopamopuu npagogo20 conpo8oicoeHus
pazsumus 2opodckux aznomepayuti, cmydeHm FOpuduyeckozo uHcmumyma
Kemeposckozo eocydapcmeenHozo yHusepcumema, 2. Kemepoego

HayuHnulll pykosodumeans: K.10.H., doyenm A. I1. Ywakosa.

B coBpeMeHHOM 06111ecTBe NnpobJieMa COXpaHeHUs U PAallMOHAJIbHOTO HUCI0JIb30BaHUSA
JIECOB CTAaHOBUTCS BCE 6oJjiee aKTyaJIbHOM B KOHTEKCTe CTpPeMJIEHUS K YCTOMYMBOMY pa3BHU-
TUIO. PosIb JleconapKoBbIX 3eJIeHBbIX MOSICOB B TOPOJCKOM JiaHAAdTe U KadyecTBe KU3HU
rpakZilaH He MOXXeT ObIThb NepeolieHeHa. 3eJieHble 30Hbl 00eCeYnBalOT He TOJIbKO BO3MOX-
HOCTH JJI1 peKpealjy U OT/AbIXa, HO Y BBINOJIHSAIOT BaXKHbIe 3KOJIOTUYeCKHe QYHKIUU, TaKHe
KaK O4YMIIleHre BO3/yXa, IOTJ/I0leHHe YTIEKHUCIOTO ra3a U CoxpaHeHue 6Mopa3Ho0bpa3usl.

TeM He MeHee, meprUOJUUYECKU NPOUCXOJUT HapylleHHe peXMMa OXpaHbl 3eJIeHOT0
nosica. @enepanbHbiii 3akoH oT 10.01.2002 Ne 7-®3 «06 oxpaHe OKpyKawllehd cpejbl»
(yactb 3 cTaTbu 62.4), onuChIBaeT IepevyeHb HApylIeHWH, BO3MOXHBIX Ha TEePPUTOPHUSIX,
BXO/ISILIMX B COCTAaB JIECONAPKOBBIX 3€JIEHBIX MI0SICOB, a UMEHHO:

o VCIIOJIb30BaHHWE TOKCUYHbIX XUMUUYECKHUX MPENapaToB, B TOM YHUCJIe B LjeJIIX OXPaHbl U
3aLUTHI JIECOB, IECTULU/ 0B, arPOXMMUKATOB, PaJUOAKTUBHBIX BEIlECTB;

o pasMellleHUe 0TXO/0B NPOU3BO/ACTBA U noTpebseHus | - Il kiaccoB onacHoCTY;

o pa3sMellleHMe 0O'bEKTOB, OKa3blBAlOLU[UX HETaTUBHOE BO3/leMiCTBHME HAa OKPYXKAIOLLYIO
CpeJly, OTHECEHHbIX B COOTBETCTBUHU C HacToAUM PeJiepajibHbIM 3aKOHOM K 00'bEK-
TaM | kaTeropuu;

o co3/laHre 0O0'beKTOB, HE CBSI3aHHBIX C CO3JJaHHEM 00'bEKTOB JIECHOW UHPPACTPYKTYPHI,
JUIS1 TepepabOTKU APEeBECUHDI;

o pa3paboTka MeCTOPOXKAEeHUU MO0JIe3HbIX UCKOMAeMbIX, 32 UCKJIIOUYEHUEM pa3paboTKu
MeCTOPOX/JIeHU MUHepaJbHbIX BOJ U JedeOHbIX Ips3eid, UCMOJb30BAaHUS JAPYTUX
NPUPOJHBIX JIeueOHbIX PECYPCOB;

o co3/laHHe 00'beKTOB KallUTaJbHOTO CTPOUTEBCTBA (32 UCK/IOYEHUEM THpOTEXHUYe-
CKHUX COOPYKE€HHUH, TMHUU CBSI3H, JIMHUH 3JIeKTponepeiayd, TpPyOo0NpoBO/J 0B, aBTOMO-
OUJIbHBIX JOPOT, eJIE3HOJ0POXHbIX JIMHUN, APYTUX JUHEWHBIX 00'bEKTOB U SIBJSIO-
IIMXCST HEOTbeMJIEMOW TEXHOJIOTUYECKOM 4YacThbl0 yKa3aHHbIX OO'BEKTOB 3/aHUH,
CTPOEHUM, COOPYKEeHHUH, a TaKKe 32 UCKJIYEeHUEM OO'bEKTOB 3/IpaBOOXpaHeHUs, 06-
pa3oBaHusl, 06'bEKTOB JJIsl OCYLIeCTBJIEHUSI peKpeallMOHHOM J1esiTe/IbHOCTH, TYPU3Ma,
$U3KYJIBTYPHO-03/J0POBUTEJbHON U CIOPTUBHOM €ATEJbHOCTU)CTPOUTENBCTBO KHU-
BOTHOBO/IYECKUX U NTULEBOJYECKUX KOMIJIEKCOB U $pepM, yCTPOUCTBO HABO30XPaHHU-

JIMIL;
. pa3MelleHue CKOTOMOTHUJIbHUKOB;
° pa3MellleHUe CKJIaJ0B 40XUMUKATOB U MUHEPAJbHBIX Y 00peHU .

[logo6HBbIe HapylleHUs HUMEKT MOTeHIHaJa [Jisi Cepbe3HbIX MOCAEJCTBUU KaK AJs
OKpY>Kalolllel cpejibl, TaK U [IJisl 3J0POBbsl FPaXK/AaH, a TaKXKe /IJIsl 001eCTBEHHOTO 6J1aroco-
CTOSIHUSA B 1LIEJIOM.

OHMM M3 UHCTPYMEHTOB, KOTOPBIA MOXET ObITh MCIOJIb30BAaH B 3TOM KOHTEKCTE,
SIBJISIETCS aIMUHUCTPATHBHAsA OTBeTCTBeHHOCTh. B Kosekce Poccuiickoit ®enepanuu 06 aj-

1 UccnepoBaHue MPOBOJUIIOCH 33 CUET CPEJCTB rpaHTa MUHKCTEPCTBA HAYKU U BhICLIEr0 06pa30BaHUs
KemepoBckoii o6sactu-Kysbacca, mpejjocTaBJieHHOTO B paMKax KOHKypca 3asBOK Ha CO3J/JaHUe Hay4YHbIX
JIabopaTOPHi MO/, pyKOBOJICTBOM MOJIOABIX y4ueHbIX (coryiaineHue N2 7 ot 23 Hos16pst 2022 roza)
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MHUHUCTPAaTUBHbBIX IpaBOHApPYLIEHHUAX, @ UMeHHO B cTtaTbe 8.45.1 «Hapyuenue pexxuma ocy-
IIeCTBJIEHUS XO3fWCTBEHHOWM W WHOMW JefTeJbHOCTU B JIECONMAPKOBOM 3eJIeHOM Hosice»
npefyCMOTPeHa CaHKLUA 3a COBeplleHHe BbllleyKa3aHHbIX JesSHUU: «BJieYeT HaJlOXKeHue
aJIMAHUCTPAaTUBHOro mrpada Ha rpax/jaH B pa3Mepe OT 4YeTbIpeX ThICAY A0 MATHU ThICAY
py6Jieil; Ha JO/KHOCTHBIX JIWIL - OT ABaZ AT ThICAY JI0 COPOKA ThiCcAY pybJiel; Ha lopuaude-
CKUX JIWI] - OT JBYXCOT NATUAECATH ThICAY A0 HNATUCOT ThICAY Py6OJIEN MU aMUHUCTPATHUB-
HOe IPUOCTAaHOBJIEHUE [ieSITeJIbHOCTU Ha CPOK 10 IeBAHOCTA CYyTOK».

Ucxopa n3 aHa/iM3a NpaBOBOU HOPMbI, MOKHO BbIZIEJIUTH 3JIEMEHThbI COCTaBa ajMUHHU-
CTPaTUBHOIO IpaBOHApPYUIEHHUS, UMHU SABJISIOTCS:

O0beKT - 0OlLecTBEHHble OTHOLIEHUS B cpepe roCyLapCTBEHHOI0 peryJnupoBaHUsA
OXpaHbl OKPY>Kalolllel cpe/ibl B JIeCOMTapKOBOM 3€JIEHOM Mosice.

O6beKTHMBHAas CTOPOHA 3aKJI0YaeTCsd B HapyLIeHUH peXhMa OCylleCTBJIeHUS XO03dH-
CTBEHHOU U MHOU [IeATeJIbHOCTH B JIECOIAPKOBOM 3€eJIEHOM I0sICe.

CybbekTaMU aJJMUHUCTPAaTUBHONW OTBETCTBEHHOCTH BBICTYMAIOT: TPaXKJaHe, J0JIXK-
HOCTHbIE JIMLA U pUAUYeCKUe JIULA.

PaccmaTtprBaeMoe npaBoHapyuieHue HaxoauTcs B 8 riaBe Kogekca Poccuiickon ®e-
Jlepany 06 aAMUHUCTPATUBHBIX IPAaBOHAPYILEHUAX, B KOTOPOM IOMUMO UCC/IeAyeMOH CTa-
TbH 8.45.1 HAaX0AATCS HOPMBbI, peryJUpylolliye CMeXHble MPAaBOOTHOIIEHUS], 3TO HOPMbI: 8.25
(«HapyuieHve nmpaBuJ UCNOJIb30BaHUs JecoB») U 8.6. («[lopya 3eMesnib»). [ npaBUIbHOTO
aHaJsu3a CyeOHOM NPAaKTUKU U MOHKMMaHUS JIOTUKU [PaBONPUMeHUTeIs], He0OXOAUMO MpO-
BECTH pa3rpaHUYeHHe YKa3aHHbIX IPAaBOBbIX HOPM.

PaccMoTpeHue gen 06 afjMMHUCTPAaTUBHBIX NPaBOHApYLIEHUAX, MPefyCMOTPEHHbIX
cT. 8.25, 8.45.1 KoAll P® B cuay ct. 23.24 KoAIl P® oTHeceHO K KOMIIETEHLIMU OPraHOB, OCY-
mecTBasAIKMx PepepaibHblil TOCYyJapCTBEHHBIN JIECHOW HAJI30p, TOTJA KaK pacCMOTpPEHUE
NpaBoOHapylleHUuH, npeaycMoTpeHHbIX CT. 8.6 KoAll P® - k KoMIeTeHIUHM OPraHoOB, OCY-
IIEeCTBJISIIOUIAX TOCYyJapCTBEHHBIN 3KOJIOTHUYECKUH Haj3op. K nmociegHum oTHeceHO Ynpas-
JieHue PocnpupoaHaaszopa. Bo3M0OXHO /10MOJHUTENbHOE pa3rpaHUYeHre M0 00'beKTy MoCcs-
ratesibCcTBa: 1o CT. 8.6 KoAll P® uMm sBasieTcsa npaBua UCNOJIb30BaHUSA U OXpaHbl M0OYB, O
cT. 8.25 KoAll P® - ycioBus uMcnosb3oBaHUs JiecoB, a cT. 8.45.1 KoAll P® - pexum ocy-
I1eCTBJIEHUS X03IUCTBEHHOW U NHOM /J1eITeJIbHOCTH B JIECOTIAPKOBOM 3€JIEHOM IOosICe.

Oco6oe BHMMaHUe cjeAyeT yAeJUThb Pas3JhuUsM B CTeleHU OTBETCTBEHHOCTH, yKa-
3aHHbIX cTaTel. 8.45.1 ycTaHaB/IMBaeT 6oJiee BbICOKMW YPOBEHb OTBETCTBEHHOCTH 32 Hapy-
lIeHUs], CBI3aHHble C HAapylIeHUEeM peXHMa OCYIeCTBJIEHUs X03WCTBEHHOW U WHOU Jes-
TeJIbHOCTHU B JIECOIAPKOBOM 3€JIEHOM I0sICe, BO3MO>KHO 3aKOHO/IaTeJ b XOTEJ OTPAa3UTh BaX-
HOCTb Y CEPbE3HOCTb HapyllleHU B chepe 3e/1eHOTo nosica

OcHOBHbIe cIOCO6OBI 0OHAPYKEHUS IPAaBOHAPYLIEHUN BKIOYAIOT:

o JleITeIBHOCTD JIECHUYMX: JIECHUYME, OTBETCTBEHHbIE 32 KOHKPETHbIE JIeCHble y4acT-
KM, UTPAIOT KJIOYEBYIO poJib B OOHApY>XeHWU HapylleHUH. UMes mpsiMod JOCTyn K
TEPPUTOPHUU U 3HAHHWE MECTHBIX YCJIOBUH, JJeCHUYME MOTYT BBIABUTH CJy4ad CaMo-
BOJIBHOT'O HCI0JIb30BaHUS YYaCTKOB, IOBPEX/EeHHUS [T0YBHI U ipyryve HapyLleHus.

o O6palieHue B IpUPOI00XPAHHYIO IPOKypaTypy: ['paxk/jaHe U opraHyMsanuu MoryT 06-
palaTbCcsi B NPUPOAOOXPAHHYI0 MPOKYypaTypy € Kaj0ob6aMM Ha NMpaBOHApYyLIEHUS B
cepe 3eseHoro nosca. [IpupojooxpaHHas NPoOKypaTypa B CBOIO o4epe/ib NPOBOAUT
IIPOBEPKHU U HAYMHAET paccye/joBaHUe B cly4ae 0OHapyXeHUsl HapylleHNM.

Tunu4Hble HapylIeHUs], BbISIBJIsIEMble Ha 3eJIEHbIX YYaCTKax, BKJIIOYAIOT B cebs:

. CaMOBOJIbHOE HCINOJIb30BaHHE JIECHOTO ydacTKa: He3akoHHas BbIpyOKa JepeBbeB,
CTPOUTENBCTBO 0O'bEKTOB 6€3 COOTBETCTBYIOIIUX pa3pelleHrnH, HeCAaHKIIMOHUPOBaH-
HOE KCII0JIb30BaHUE JIECHBIX PECYPCOB.
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o [ToBpexxaeHue cost nouBbl: OTKONKA IPYHTA, HAHECEHUE yllep6a pacTUTENbHOMY I10-
KPOBY, UTO MOXKET MPUBECTU K 3PO3UH MOUBHI U MIOTEPE €€ MJI0I0PO/IUS.

o 3axJlaMJiIeHHe CTPOUTEJbHbIMU O0TX0JaMHU: HesakoHHOe ck/aZjMpoBaHUE CTPOUTEJb-
HBbIX MaTepPHaJIOB, MyCcopa U OTXO/,0B HA TEPPUTOPHUH 3eJIEHOTO M05ICa, YTO 3arpsi3HsET
NPUPOJHYIO CPEly U HapyLIaeT ee IKOJOTMYeCKU H6asaHC.

Yauie Bcero NpUBJIEKAIOTCS OPUAUYECKHE JIMLA, OCYLIEeCTBISIONNE X03UCTBEHHYIO
JlesITEeJIbHOCTD Ha JIECHBIX y4acTKaX, OJHAKO KaK MOKa3bIBaeT NPAaKTUKA U GU3UUECKUE JIMLA
NPHUBJIEKAIOTCS K OTBETCTBEHHOCTH.

JlecomapkoBble 3eJieHble N05ICa SABJSIOTCS HEOTbEMJIEMOU YaCThIO FOPOJCKOM UHPpa-
CTPYKTYpPbl, 00eCleurBa0Iel He TOJbKO 3K0JIOTHYeCKOe paBHOBECHE, HO U KAaUeCTBO KU3HU
rpakJiaH. MHe KaXKeTcsl, YTO 3aKOHOAATENbCTBO JOPKHO CTPEMUTHCS K GaslaHCy MeXAy 3a-
IMTON MPUPOAbI U MpaBaMU rpakAaH. X0Ts HaKa3aHUe 3a HapylleHUs B cdepe JieconapKo-
BbIX 3€JIEHbIX II0SICOB HEOOXOUMO, OHO JIOJI’KHO ObITh COpa3MepHbIM. TakuM o6pa3oM, pac-
CMOTPEHHbIN BOMPOC MOJUePKHUBAET HEOOXOJUMOCTD Jla/ibHENIIIEro 06CyKAeHUs U MOgUDU-
KallM1 3aKOHOJaTeJbCTBA C LieJiblo obecredeHUs] 3G PeKTUBHOM 3alUThI JIeCOMapKOBBIX 3e-
JIEHBIX MOSICOB, COXPAaHEHHUS 3KOJIOTUUYECKOTO PAaBHOBECHS W y4YeTa UHTEpPEeCOB 0OIEeCTBa B
I[eJIOM.

IFOCYAAPCTBEHHAA PETMCTPALIUA JOT'OBOPA BE3BO3ME3HOI'O
I10JIb30BAHHUA 3EMEJ/IbHBIM YYACTKOM: OCHOBHBIE ITIOAX0AbI U
3HAYEHME 151 3EMJIENIOJIb30BATEJIEM

P. O. lIluwkuH,

cmydenm Upkymckoz2o npuduvecko2o uHcmumyma (guauanaa)
YHusepcumema npokypamypul Pocculickoti @edepayuu, 2. Hpkymck.
HayuHwlll pykogodumens: K.1.H., doyeHm 3. U. [lesuykuli

JloroBop 6e3BO3Me3JHOI'0 INOJIb30BaHMUs 3€MeJIbHbIM y4aCcTKOM fBJISI€TC 4YaCTHBIM
c/ly4aeM JIoroBopa 6e3B03Me3/JHOro noJib3oBaHus (ccyAbl). HecMoTpsi Ha HeKOTOpbIe pas3Jiu-
YUs B peryJIMpoOBaHUM U OCHOBAHUAX BOSHUKHOBEHUA COOTBETCTBYIOILUX [IpaB cjaejyeT IpU-
3HaThb, YTO JJaHHble UHCTUTYThl 06'beIMHEHbl OJHOW NpUpooi. OTCI0/la MOXXHO KOHCTATH-
poBaTh, UTO MOCKOJIBKY B 1|€JIOM JJOrOBOp 06€3BO3Me3/JHOI'0 M10JIb30BAaHUA — UHCTUTYT IpaX-
JlAHCKHWH, TO U B CJy4Yae C CCy[0M 3eMeJIbHOI'0 y4acTKa B IIepBYyI0 o4epe/ib JOJKEH IpUMe-
HATbCA ['paxganHckuit Kogekc PO, a B ciydasax, npelyCMOTPEHHbIX 3aKOHOM — 3eMeJsIbHbIN
kozekc P®. /luxoToMus peryJiMpoBaHUs BbI3bIBAeT psiJ, TeOPeTUUYECKUX NMP06JeM, KOTOpbIe
3aKOHOMEPHO HaXoJAT OTpa)KeHHe B IPaKTHUKEe.

B Hayke 1o cell IeHb CyLIeCTBYIOT COMHEHHUS O TOM, B KaKUX C/Iy4yasix TpebyeTcs: peru-
CTPUPOBATh J0TOBOP 6€3BO3ME3/JHOr0 M10JIb30BAHUSA 3€MeJIbHbIM y4aCTKOM U Ha KaKHhe HOp-
MBI B TAKHX CJy4asx cJefyeT ONUpaThCs.

B nepBy1o ouepean ciaeayeT o6paTUThCA K cT. 689 'K PO. U3 copepkaHus cTaTbu ciie-
JlyeT, 4YTO K pacCMaTpUBaeMOMY [JIOlOBOpPY He NpeJbABJIAITCA TpeObOBaHUA O COOJII0/eHUU
¢dbopMbl, 0TOBOP He TpebyeT peructpauuu. BMmecte c TeM B 1. 11 cT. 24 3K P® npenycmartpu-
BaeTCs COBMeCTHOe peryJMpOBaHHe J0roBopa 6e3BO3Me3JHOI0 M0JIb30BaHUA 3€MeJIbHbIM
y4aCTKOM HOpPMaMM TPaKJaHCKOrO U 3eMeJIbHOI'0 3aKOHOJATeJIbCTBa, YTO IpeJIoJaraeT
yCTaHOBJIEHHE CleLHalbHbIX paBuJ. Tak, B 4. 2 cT. 26 3K P® ykazaHo, 4yTo joroBop 6e3B03-
Me3/IHOTO [10JIb30BaHUA 3eMeJIbHBIM YY4aCTKOM HapsAAy € JJOrOBOPOM apeH/ibl, 3aK/I04YeHHbIN
Ha CPOK MeHee OJJHOI'0 r0/ia, He MOJJIEKUT roCyjapCTBEHHOU perucTpanyy, 3a UCKIYeHueM
YCTAHOBJICHHBIX 3aKOHOM cCJly4aeB. [IpuBe/ieHHbIe M0JI0KEHU 3aKOHO/ATebCTBa BbI3BaJIU
paszesieHHue B3IJIA/[0B B HAQY4HOM CO00LecTBe.
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Pap vccnenoBaTesnell moJsiaraeT, 4YTO NMOCKOJIbKY 6€3B0O3Me3/HOE MOJIb30BaHUE SBJIf-
eTcl oOpeMeHeHHeEM, BO3JIO)KEHHBIM Ha NMPaBO COOCTBEHHOCTH Ha 3€MJIIO, MIOCTOJIbKY OHO
HyX/laeTcsl B 6e3yCJ0BHOM rocylapcTBeHHoi peructpanuu’l. KocBeHHBIM NOATBEpX/IeHHeM
JlAaHHOW TEOPHUU MOXKET CJIYKUTb Ha/IMUUe OTKPBITOrO NepeyHsi 06peMeHeHUH, NoAJexaliux
rocyJjlapCcTBeHHOU peructpanui, B PegepasbHoM 3akoHe oT 13.07.2015 Ne 218-03. [lTomumo
3TOro0, Ha BO3MOXXHOCTb PETMCTPAl|MM UHBIX NpaB (K KAaKOBbIM MOXXHO OTHECTH MpPaBO 6e3-
BO3ME3/IHOI'0 N10JIb30BaHMs ) yKa3aHo B cT. 131 'K P®.

MHble aBTOPHI CXOASATCS BO MHEHUH, YTO JJOrOBOP 6€3BO3ME3/HOr0 M0JIb30BaHUS He-
JBIDKMMBIMU BellaMU TOCYy[AapCTBEHHOW pPEerucTpaluyd He MOJAJIeXHT, 33 HCKIYeHHEM
peJycCMOTPEHHBIX 3aKOHOM cyyaeB’. B ykasaHHBIX 06CTOSTeNLCTBAX CYUTATh MPaBO 6e3-
BO3ME3/IHOr0 MOJIb30BaHUSI 0OpeMeHeHHWeM Ha MpaBe COOCTBEHHOCTH CTAaHOBUTCS HEBO3-
MOXKHBIM®,

Kak npeacraBiseTcs, B pacCMaTpUBAaeMOM CUTyalldU CAeAyeT TOBOPUTb O TOM, YTO
JloroBOp 6€3B03MEe3/JHOT0 M0JIb30BAaHUS MOJJIEXKUT PETUCTPALUM B CAy4dae, €C/IM OH 3aKJII0-
4yeH Ha roj, u 6oJsiee. HeybeiuTebHBIMU ABJISIOTCH TaKKe MO3UILUMHU, COTJIAaCHO KOTOpbIM 3K
P® He npeaycMaTpUBaeT UMIePAaTHBHON pErMCcTpalii TaKUX JJOTOBOPOB CPOKOM OT OJIHOTO
roga. Heo6xoamMmMo y4yuThIBaTh, 4TO 6€3B03Me3/4HOE M0Jib30BaHUe B CT. 26 3K PO ynoMuHa-
eTCsl HapsiAy ¢ AoTroBopoM apeHAabl. CorsiacHo 4. 2 cT. 609 'K PO goroBop apeHAbl NOAJEXKUAT
roCyJapCTBEHHOW perucTpanuy, ecjiy ero npeMeToM BbICTyNaeT HeJBMXUMas Belllb. OTCro-
Ja cnenyet, uto 3K PO BBOoAUT 0cob0e mpaBUJIO /Sl CCY/bl 3€MEJIbHBIX y4aCTKOB, JOMycKast
aHaJIOTUIO 3aKOHA. McmoJsib3ys mpuBeJieHHbIE NTPaBOBblE CPEACTBA, TOCYAApPCTBO 06ecnedu-
BaeT J0NO0JIHUTEeJbHBIN KOHTPOJIb 32 00palleHHheM 3eMeJsIbHbIX Y4aCTKOB (B TOM 4YHCJIe HaXO0-
JAALAXCSA B TOCYZlapCTBEHHOM M MyHULMIIAJIbHOW co6cTBeHHOCTH). Kpome Toro, faHHOe pe-
lieHue obecreyrMBaeT MHTEPeChl NpUobpeTaTesiel 3eMe/ibHbIX YY4aCTKOB: perucTpauus Jo-
roBopa ccygbl B EI'PH saBasieTca pakTriecky efMHCTBEHHBIM 0Ka3aTeJlbCTBOM TOT0, YTO HA
y4aCTOK HaJloXeHo o6peMeHeHue”,

BMecTe c TeM, HE06X0JMMO yYUTBIBATh NosioxkeHUs 4.3 cT. 433 'K P®. CorsiacHo npu-
BeJleHHON HOpMe, [J0Tr0BOp, NMOJAJIeXallluil perucTpanuy, 6yieT JeiCcTBUTEJEH AJis CTOPOH C
MOMEHTA €ro 3aKJIIYeHHs, 0OJHAKO JJis TPeTbUX JIUI] OyZleT CYUTAThCS 3aKII0YEHHBIM C MO-
MeHTa ero rocy/lapCTBeHHOM peructpauud. B gaHHOM ciyyae Mbl CTaJIKUBaeMcsl C JBYMs
NPOTHUBOOOPCTBYIOIUMU NMapaJUrMaMy: NPUHLIMIIOM BHECEHWS U NPUHLUMIIOM NMPOTUBOIO-
cTaBUMOCTH. He yriy6/isisicb B Mpo6yieMaTHUKy JaHHBIX MOJX0J0B, OTMETUM, YTO MPUHLIMII
BHECEHUSsI NpeAnoJaraeT BOSHUKHOBEHME MPaB M3 I0r0BOpa C MOMEHTA BHECEHHUS 3alIUCH 00
3THUX MpaBax B rOCylapCTBEHHbIN peecTp; B TO BpeMs KaK NPUHIUI NPOTUBOMOCTABUMOCTH
npejroJiaraeT BOSHUKHOBEHHE MPaB MO JAOTOBOPY C MOMEHTa ero pakTUYECKOTO 3aKJue-
HUS, 2 PYHKLUS PerUCTPalMd UMeeT 3HaYeHHe TOJIbKO /IJIs1 OTJlallleHWs1 BOBHUKHOBEHUS Ta-
KUX IIpaB TPeTbUM JIMIaM>.

B 4. 3 cT. 433 'K P® 3akoHO/1aTe/ieM BOIJIOIEH UMEHHO NPUHIUI MPOTUBONOCTABU-
MOCTH. JTO O3HA4yaeT, YTO MPaBOBbIe MOCJAEACTBHUS CJeJKHA OYJyT UMETb 3HAUYeHUEe TOJIbKO

1 Toxcroii 10. K., Hekpacosa H. 0. 'paxxgaHckoe npaBo : y4e6HUK : B 3 T. - M.: [Ipocnekt, 2014. T. 2.
C.419-420.

2 CaguxoB 0. H. I'paxxpaHckoe npaBo Poccuu. O6si3aTesibCTBEHHOE MpPaBo : Kypc JieKuui. Mocksa :
HOpucts, 2015. C. 84

3 MukprwokoB B. A. O rocyzapcTBeHHOW perucTpayudu oOpeMeHeHUs HeJBUKHMMOTO HMYILecTBa
JIOTOBOPOM ccyabl // 3akoH U mpaBo. 2012. Ne 12. C. 47.

4 KouetoB P. M. K Bompocy o Heo6X0I[MMOCTH T'OCYy/IapCTBEHHOW perucTpanuu o6peMeHeHUsI mpaBa
COGCTBEHHOCTH Ha O0BEKT HEABMIKMMOCTH IpaBoM ccyzbl // BectHuk Tomckoro roc. yHuBepcureTta. 2016.
Ne 413.C. 184.

5 Kapanetos A. I'. [[pyHIMI BHEeCeHHSs], aBTOHOMHUS BOJIM U MPOTUBOIMOCTABUMOCTD NpaB. MieM BbIXo/,
// Joctyn U3 ceTu HuTepHeT:
https://zakon.ru/blog/2015/1/22 /princip_vneseniya_avtonomiya_voli_i_protivopostavimost_prav__ishhem_vyx
od
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1ocJjie ee «OMyOJMYMBAHUA» — BHECEHUS 3alIMCU O HEW B TOCYyAapCTBEHHbIN peecTp. BHece-
HHe 3allUCU B peecTp 03HA4YaeT, YTO BCeM TPeTbUM JIMILAM U3BECTHO O HACTYIJIEHUH COOT-
BETCTBYIOLIMX IPABOBBIX MOCJECTBUH, @ 3HAYUT, OHU He CMOTYT OTPULATh UX NPHU 3aKJIIO-
YeHUH CJleJIOK C OJHOM U3 CTOPOH TaKUX OTHOLIeHHUMU. [Iph 3TOM, B cily4ae ec/iv TpeTbe JIULO0
He ObLJIO HaJ/IeXal UM 00pa30oM OCBeJOMJIEHO O CyIeCTBOBAaHUM TaKUX OTHOIIEHUH PU OT-
CYTCTBUHM TIOCYyZlapCTBEHHOM pErucTpalyu CAeJIKM, paBa M0 TaKOMY «HEeONyO6JUYeHHOMY»
JI0TOBOPY GY/yT N0/aBJIeHbl HOBBIM 0653aTeJIbCTBOM C TPETbUM JIUIOML,

[IpaBUJIO NPOTHUBONOCTABUMOCTH CO3/,AeT CUCTEMY CAEPXKEK U NIPOTUBOBECOB MEXAY
CTOpoHaMHu Aorosopa. [lo MHeHuto M. A. llepKkOBHHUKOBA, Takasd KOHCTPYKLMSA 3aLUILAET OT
Hel00pOCOBECTHOTO KOHTPAreHTa, KOTOPBbIM OTKa3blBaeTCA OT JAOTOBOPEHHOCTEH, MbITAACH
COCJIaThCA HAa OTCYTCTBHE PErUCTPalMUZ,

B cBA3M ¢ npuBeZileHHBIMM O0OCTOATENBCTBAMHU HHTepeC NpeACTaB/sfAeT IpaBUJIO
ct. 700 'K P®, koTopas npeznoJsiaraeT npaBo CCyZoAaTessi IPOU3BECTU OTUYXKAEHUE WU
nepezaThb NpeMeT CCyZAbl B BO3Me3/JHOe [10JIb30BaHue TpeTbeMy uny. [Ipu aToM npasa ccy-
JlonoJiydaTesisl Ha NpeAMeT CCyAbl COXpaHAWTcA. [lo HalleMy MHEHHIO, OTCYTCTBUE peru-
CTpaL My AOTOBOpa B JJAHHOM CJly4ae UTrpaeT POKOBYIO POJib AJid ccygonoy4darend. [locaen-
HHUM He CMOeT NPOTHUBONOCTABUTb CBOM IpaBa TPETbeMY JIMIY, KOTOpoe NOTpedyeT OCBO-
00AUTDb Belllb OT 0OpeMeHEeHHH, 0 KOTOPBIX OHO He OblI0 ocBeZoMJIeHO. [IpaBa ccyonosyya-
TeJi B OTHOLIEHUHU NTpeMeTa CCYAbl IPeKpaTATCH.

CnenyeT ckasaTh, YTO aHAJIOTMYHBIM MOAXOJ ObLI NoAJepaH BriciiuM ApouTtpax-
HbIM CyZjoM P® B oTHouleHUHU A0TroBOpa apeHAbl. Tak, cys B OJHOM M3 MOCTAHOBJIEHUH yKa-
3aJl, YTO apeHJaTop MO JOroBOpYy, He IpollejlleMy IoCyAapCTBEHHYI0 PerucTpalyio «He
MMeeT NPeMMyLleCTBEHHOI0 NpaBa Ha 3aKJIl0YeHHe JJ0roBopa Ha HOBBIM CPOK, a K OTHOLIe-
HUSM I10J1b30BaTeJIsl U TPEThETro JIMLA, IpUobpeTLIero Ha OCHOBaHUM 1I0T0BOpa NepeiaHHYI0
B [10/Ib30BaHUeE HEeJIBXKUMYIO Belllb, He IpUMeHsAeTca NyHKT 1 ctaTbu 617 TK P®»3, T.e. npa-
BO cjieioBaHus. [losiaraeM, 4To B c/y4yae € OTOBOPOM 6€3B0O3Me3/IHOTO M0JIb30BaHUS MPaBO
C/elOBaHUA NPU OTCYTCTBHUM pEervcTpalvu Takxke He JeuctByeT. B. A. baraeB Takxe non-
YepKHUBaAET, YTO B MOJOOHBIX CUTyallMaX CBOWCTBO CJeJJ0BaHUSA U HMHble 3QPeKThl NPOTHUB
TPeTLUX JIUL] JOTOBOP NPUOGPeTaeT JUIIb IPU YCIAOBUM €r0 PerucTpaLuu®,

BepxoBHbiii Cyn P® B oHOM U3 pelieHUMU yCcTaHOBUI, YTO KoMUTeT no ynpaB/ieHHUI0
MYHULMIAJBHBIM UMYyIeCTBOM AJJMMHUCTpaLMU roposa MpKyTcka v npaBonpe/liecTBeH-
HUK O6uiecTBa 3aKJ/KYUJIU J0TOBOP 6e3BO3ME3HOr0 M0JIb30BaHUS MyHUIMNAJIbHBIM He-
)KUJIBIM ToMeleHueM®. [lo3fHee cropHoe MoMelleHue 6blI0 mepejaHo [lpeJnpUAaTHIO Ha
npaBe X03ICTBEHHOT0 BeJieHUs. 06111ecTBO yBeJOMJIEHO O CMeHe ccyaoaaTes. [Ipeanpus-
THe 06paTuioch K O6LIEeCTBY C UCKOM 06 0CBOOOX/AEHUHU NoMellleHUs1. B Bo3parkeHUAX HA UCK
O61wwecTBo ykaszaso, yto [IpegnpusaTre He ABAAeTCA CCyAoAaTeseM 10 JOrOBOPY, TOCKOJIbKY
Mexay AaMuHucTpanuend ropoaa Upkyrcka u [lpegnpusaTtveM He cOCTaBJIEH aKT Nepefadyu
ciopHoro noMeieHus. Cyz; BepHO yKasaJl Ha lepexo/i paB ccygogaTed K [IpeanpuaTuto no

1 llepkoBHMKOB M. A. TocypapcTBeHHasi pervcTpanusl [oropopa: NoJiHass OTMeHa WJH BBeJleHUe
npoTtuBonocraBuMoctu? // O poroBopax: COOpHUK cTaTed K tob6usero B. B. BurpsHckoro. Mocksa
UccnenoBaTenbckril eHTp yacTHoro npasa uMeHH C. C. AnekceeBa npu [IpesungenTte Poccuiickoit ®enepanuy,
2017.C.176.

2 llepkoBHukoB M. A. I'ocyapcTBeHHasl perdcTpauus JOroBopa: 3BOJIIOLUA CyAeOHON NMpPaKTHUKU U
HoBas pepakuus nyHkTa 3 ctaTbd 433 'K P®. URL: https://clck.ru/38SyMM (maTa o6pamienus: 30.01.2024).

3 06 oTaenbHBIX BONpocax NPaKTHKW NpUMeHeHUs NpaBUJa ['paxkjaHckoro kojekca Poccuiickoi
®enepanuu o goroBope apeabnl : [loctaHoBieHue [lineHyma Beicmero Ap6utpaxkHoro Cyna Poccuiickoi
Q®epepanuu ot 17 Hosi6ps 2011 roma Ne 73 : B pemakiuu oT 25 gekabps 2013 roaa. JlocTyn U3 CipaBOYHO-
npaBoBoi cucteMbl «KoHcynbTaHT-I1mI0CY.

4 baraeB B. A. [IpyHUMI BHeceHUsI VS MPOTHUBONOCTAaBUMOCTb. Ha mpuMepe perucrpanuy mnpas Ha
HeJBXKUMOCTb B AHrsinmn u Yasbce // Joctyn U3 ceTu HHTepHeT:
https://zakon.ru/LibraryHome/DownloadPub?_id=17439.

5 Onpepnenenue BepxoBHoro Cyza Poccuiickoit @enepanuu ot 10 Hosi6ps 2017 roga Ne 302-3C16-
11877 // Hoctyn us CIIC «KoHcyabTanTILIIOCY.
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n.1 ct. 700 'K PO B cBsA3U 3akpenieHueM 3a [IpeanpusTreM CIOPHOrO MOMeLEHUs Ha Mpa-
Be X03IMCTBEHHOI'0 BeJleHHs, 3aperuCTPUPOBAHHOI0 B YCTAHOBJIEHHOM NOPSAJKeE.

[Ipy paccMOTpeHMH yKa3aHHOW KOHCTPYKLMHU TpebyeTcs y4uThiBaTh, yTo 3K PO cy-
IeCTBEHHO OTpaHHWYMBaeT pacrnopspkeHWe 3eMesIbHbIMY y4acTKaMH, HaX0AALUMUCA B TOCY-
JlapCTBEHHOM, MYHULIMIIAJbHOU co6CcTBEHHOCTU. Mcxoas u3 coaepkanus n. 1 ct. 391 3K PO
TaKue 3eMeJIbHble Y4aCTKU MOTYT ObITh MPeJ0CTaB/JeHbl TOJbKO B COOCTBEHHOCTb OecIaT-
HO WJIU 3a IJIaTy, B apeH/y, B IOCTOsAHHOe (beccpoyHoe) NoJb30BaHUe, 6€3BO3Me3/1HOE M0JIb-
3oBaHue. OTCOZa ClefyeT, YTO OTYYKJEeHWe WJIM IlepeJiaya B BO3Me3/HOe M0Jb30BaHue 3e-
MeJibHOTO y4yacTka B nopsiike cT. 700 'K P® mMoxeT 6bITh, ¢ yyeToM noJioxkeHuit 3K PO npo-
M3BeJleHa TOJbKO B GopMe NMPOoAaXKH 3eMeJIbHOI0 y4acTKa JIM6o nepesiadyu B apeHay. B To xke
BpeMs, corsiacHo m. 1 nm. 2 ct. 3916 3K P®, 3eMeibHbIN NpelocTaBJeHHbIA B 6€3B03Me3/JHOE
110JIb30BaHUE, MOXeT ObITh NepeJiaH JpyroMy JIMLY TOJBKO NPU NpoBeJeHUun Topros. OgHa-
KO B COOTBeTCTBUHU C nI. 7 1. 8 cT. 3911 3K P® yuyacTok, npesocTaB/ieHHbIN B 6€3B03Me3/JHOE
M0JIb30BaHUE HE MOXKET ObITh MPEIMETOM ayKILMOHA, a 3HA4YUT, B cuy 1. 1 cT. 393 3K PO u .
1 cT. 396 3K P® He MoeT nepeiaBaThCsd MPU TaKUX 0OCTOSATENbCTBAX MOCPEACTBOM Mpo/a-
KU WM cla4yu B apeHy. OOGLIMI UTOT TOJIKOBAaHHS BhILIENPHUBEAEHHbIX HOPM COCTOUT B TOM,
YTO 3aKOHO/AATeJb UCKIYUJI NPpUMeHeHue nosioxkeHUH 4. 1 cT. 700 'K P® B oTHO1IEHHM 3e-
MeJIbHBIX yYaCTKOB, HAXOASIUXCS B TOCYJapCTBEHHOM ¥ MyHUIIUNIAJIbHOM COOCTBEHHOCTH.

OTcroia BO3HUKAeT BONPOC, KaKyH0 e PYHKIMIO B JTaHHOM CJIyyae BBINOJIHAET rocy-
JlapCTBeHHasl perucrpanus Joropopa 6e3Bo3Me3HOro noab3oBaHus? I[lpeacraBiseTcs, 4To
perucTpanus cCoxpaHseT CBOe IJIaBHOe Npe/iHa3HaueHHe — UHPOpPMUpOBaHUE TPEThUX JIULL O
BO3HHKHOBEHUH NPABOOTHOLIEHUS C KOHKPETHBIM NPeJMeTOM (3eMesIbHbIM y4yacTKoM). Co-
OTBETCTBEHHO, FOCYlapCTBEHHAs perucTpanus, Kak U B paHee U3J10KEHHBIX IpUMepax 03Ha-
4yaeT MOpPOXKJeHUe N0CAeCTBUM 3aKJIYEeHU JOr0BOpa AJi TPeThbUX JIULL.

[losnaraem, oTCyTCTBUE rOCYAapCTBEHHOW perucTpanyy J0oroBopa MoXXeT NIPUYMHUTh
ps, Hey06CTB CTOpOHaM (Mo KpallHel Mepe B TeX CJy4dasX, KOrJja OHU HaMepPeHHO YKJIOH -
I0TCSl OT 3TOW 06S3aHHOCTH). B GoJibliel cTeneHU 3TO CBSI3aHO C NPaBOBBIMU 3ddeKTaMy,
KOTOpble BOSHUKAIOT B CBA3U C 3aK/JII0UEHUEM JOTOBOpa 6€3B03Me3HOTr0 MoJib30BaHud. Tak,
K NpUMepy, IpakJJaHuH He CMOXXeT peaju30BaTh NPAaBO JIbTOTHOI'O NPUOOPETEHUS 3eMeJlb-
HOT'0 y4acTKa B COGCTBEHHOCTD 6ecryiaTHO B nops/ke mi. 4 n. 1 ct. 395 3K PO. dakTruyecku B
JlaHHOM HOpMe 3aJI0’KEHO MPaBO NMPEUMYyIeCTBEHHOT0 IPUOOpeTEHUSI 3eMeJIbHOTO Y4acTKa,
B TO BpeMfl KaK OTCyTCTBHE rOCyZlapCTBEHHON PerucTpanuy UCKJIKYaeT AeUCTBUE IIPEeuMy-
IleCTBEHHBIX MIPaB.

AHaJIOTUYHBIN NOAXOJ ClefyeT IPUMEHATh K 3aKJIYEeHUI0 JOTOBOpa CCYbl 3eMeJb-
HOI'0 y4acTKa Ha HOBBIX Cpok. V3 TosikoBaHu4 1. 2 1. 2 cT. 3916 3K P® cienyeT, 4TO A0rOBOD
6e3B03Me3/JHOTO M0JIb30BaHUS MOXET ObITh 3aKJ/Il0YeH 6e3 MpoBeJleHUs1 TOProB JIUIOM, KO-
TOpoe ABJsieTcs 06Js1aZjaTesieM NpaB B OTHOIIEHUM YKAa3aHHOTO B 3asiBJIEHUU 3€MeJIbHOIO
ydyacTka. Heo6xoAMMO MOHUMATh, YTO peasih3alUsl BCeX 3TUX NpaB 3aTparuBaeT UHTepPECHI
TPEeTbUX JIMLI, KOTOPble TaKXXe MOTYT MpeTeH0BaTh Ha 0603HauYeHHble 3eMeJIbHble YYaCTKHU.
Takue siM1Ia MOTYT OPUEHTHUPOBATHCA JIMIIb HAa CBeJleHUs, 06Jajatouiie nyo6JMYHON 10CTO-
BEPHOCTHI0, KAKOBBIMU U SIBJISIIOTCS 3alIUCH B FOCYAAPCTBEHHOM peecTpe. [IoToMy BbIXOJHUT,
YTO IPU OTCYTCTBUM MYOGJUYHOCTH BO3HUKIIMX [0 AOTOBOPY NpaB U 063aHHOCTEN TpPeTbHU
JuLa, 6y1y4d 10O6pOCOBECTHBIMHM, BIIpaBe UTHOPUPOBATh UX NPU 3asBJEHUU KaHUJATYpPbl
Ha [peJloCTaBJ/IeHUe ToCyJapCTBEHHOT 0, MyHULIMIIAJIbHOT'O 3€MEJIbHOTO Y4YacTKa.

Ocobo cieayeT o6paTUTh BHUMaHUE HA TO, YTO CaMoO MO cebe OTCYyTCTBUE rocyjap-
CTBEHHOM perucTpanuy He CBUJETEJbCTBYET O HE3aK/JIIOYEHHOCTU AoroBopa. Ha mpakTuke
3Ta O0COOEHHOCTb He BCerja Y4YUTbIBAETCS MpPU 06ecliedyeHUHM HHTEpPecoB MyOJIUYHO-
paBOBbIX 00pa30BaHUM U rpaxkAaH. Tak, COrJlacHO OHOMY U3 e YUTUHCKOTr0 palloHHOIO
cy/Zla IpOKypop 0O6paTHJICS C UCKOM K aIMUHUCTPALIUU ceJbCKoro nocesnenus U H. @. Mutkyc
0 MPHU3HAHWUU [IOTOBOPA HeJleMCTBUTENbHBIM, IPUMEHEeHNUH N10C/1eCTBUM HeleCTBUTEbHO-
CTU cAeJIKU. B KauecTBe 0JHOr0 M3 OCHOBAHUM CBOUX TPeOGOBAHUM MPOKYpPOP yKasas, 4To No-
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CKOJIbKY JI0TOBOp 6€3BO3Me3/HOTO MO0JIb30BaHUA He ObLJI 3aperMCTPUPOBaAH, OH CYUTAETCH
He3aK/1l04eHHbIM . [Ip1 3TOM, 0 MHEHHMIO NPOKYpOpa NpaBa Ha 3eMeJIbHbIA y4acTOK, BKJII0-
yasi MpaBO Ha ero ucnoJsib3oBaHue, y H. @. MuTkyc He Bo3HUKJIU. Kak 6bIIO YKa3aHO paHee,
IpaBOBbIE N0CIe/CTBUSA JO0roBOpa 6€3B03Me3/JHOr0 0/1b30BaHUsI BOSHUKAIOT C MOMEHTA €ro
3aK/II0YEHUS. 3aK/II0UYEHHbIM JIOTOBOP CYMTAETCS C MOMEHTA JOCTHXKEHUs COTJIAlleHHUs 10
BCEM CYIeCTBEHHBbIM yCJI0BUAM AoroBopa. CieZj0BaTeNbHO, CChlJIKA MPOKypOpa Ha He3aKJIo-
YeHHOCTb JJ0roBopa fABJAeTCH OMO604YHONU. OJHUM K3 CII0CO60B pa3pelleHrs NPUBeJLeHHON
npo6JieMbl MOXKET ObITh BHECEHHE IPOKYPOPOM NPeACTABIEHUS IJIaBe MyHUIIUNIAJIbHOTO 00-
pa3oBaHUs B CBA3U C HAapylleHUWeM MpelyCMOTPEHHOM 3aKOHOM 00513aHHOCTH IO perucrpa-
IIM{ JOTOBOPOB B OTHOIIEHHUU MyOJINYHBIX 3€eMeJIbHbIX y4aCTKOB.

TakuM 06pa3oM, rocyjlapCTBeHHasi peructpanus Joropopa 6e3B03Me3JHOT0 M0JIb30-
BaHUsl 3eMeJIbHbIM y4acTKOM BbINOJIHAET GYHKIUI0 MHPOPMUPOBAHUS TPETbUX JIMIL O BO3-
HHKHOBEHUH MPABOOTHOIIEHHUS C 3eMeJIbHBIM yyacTKoM. Oco6oe 3HaYeHHe JJAHHOTO UHCTHU-
TyTa JAJs My6JUYHBIX 3eMeJbHBIX YYAaCTKOB 3aKJII0YAeTCs B MOPOXKAEHUH TOCJIEICTBUM 3a-
KJIIDOUEHHBIX JIOTOBOPOB /IJIS1 TPETbUX JHL,. Takve NOC/AeACTBUSA BbIPAXKAIOTCSA B TOM YMUCIIE B
BO3HUKHOBEHHUHM NPEUMYLIECTBEHHOTO NpaBa MPUOOpPETEeHHUs 3eMeJIbHOTO y4acTKa B COO-
CTBEHHOCTb, IPaBO CJieloBaHUsA. Bce yka3aHHble 06CTOSATENbCTBA HEOOXOMMO YUYUTHIBATh
npu obecrneyeHUM 3aKOHHOCTU 3eMeJsIbHbIX OTHOLIEHUH Mex/Jy rpaxJaHaMu U MyO6JIHYHO-
IPaBOBBIMU 06PA30BaHUSIMH.

1 Pemmtenre YuTHHCKOr0 paloHHOTO cy/a (3abaikanbcKuil Kpail) oT 9 Hosi6ps 2020 roga mo geny Ne 2-
567/2020. URL: https://sudact.ru/regular/doc/8cWbi71WLPg7/ (nata o6pamenus: 30.01.2024).
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I'PAXKJAHCKOE, CEMEHHOE, YKMJIMIIIHOE ITPABO

O HEKOTOPBIX BOITPOCAX ITIPABOBOI'O PEI'YJ/IMPOBAHUA
KPUIITOBAJIIOTbBI 1 UHBIX IUPPOBBIX AKTUBOB

A. A. AHanosbekutl,

cmydenm Upkymckozo nwpuduyecko2o uHcmumyma (puauana)
YHnusepcumema npokypamypuwl Poccutickoti Pedepayuu
HayuHwlll pykosodumesw: K.1.H., doyenm A. C. AeagoHos.

BBE/JIEHHUE.

AKTya/lbHOCTb TEMbI MCCJe[JOBaHUs 0OYCJIOBJieHA CTpeMUTeJbHON LudpoBU3aAIUEN
coBpeMeHHOro ob6uiectBa. lludppoBbie TEXHOJOTUU aKTUBHO BHEAPSIOTCS B KU3HeEJlesATe N b-
HOCTb PaXKJaH, YTO BbI3bIBAET HEOOXOJAMMOCTb B UX MPABOBOM peryJupoBaHuu. PuHaHCO-
BO-NIpaBoBasi chepa He ocTaeTcs 6e3 BHUMaHUs. B cTaTbe paccMoTpeHbl BONPOCHI PaBOBOTr0
CTaTyca KPUITOBA/IIOThl U UHbIX [UPPOBbIX aKTUBOB HA TeppuTopuu Poccuiickonr Penepa-
[[MM, IPOAHAJU3UPOBAH OMNbIT 3apyOEXHbIX CTPAH, COCTABJIEHbl MPEJJIOKEHUS 10 YCOBEP-
IIEHCTBOBAHHMIO IPABOBOT0 PeryJIMPOBAHUS KPUNITOBAJIIOTHI.

OBILAS XAPAKTEPUCTUKA KPUIITOBAJIIOTHI. COOTHOILIEHHUE C IUPPOBOM
BAJIIOTOM.

B 3akoHogaTebcTBe Poccuiickort ®esepaiid OTCYyTCTBYET JierajbHOe 3aKpelJieHue
noHATUA «KpunToBastoTa», 0JHAKO HCIOJIb3yeTcsl 6oJsiee IMPOKOe MOHsATUE — IUdpoBas Ba-
jtota. CorsiacHo 4. 3 cT. 1 @egepanbHoro 3akoHa «O U POBbIX GHUHAHCOBBIX aKTHUBAX, LU P-
POBOM BaJIlOTe U O BHECEHHWU U3MEHEHHUH B OT/e/IbHble 3aKOHOJaTeIbHble aKThbl Poccuiickoi
®enepanuu» ot 31.07.2020 Ne 259-03 (nanee - ©3 ot 31.07.2020 Ne 259-d3): «lludpposoit
BaJIIOTOU NMPHU3HAETCS COBOKYMHOCTb 3JIeKTPOHHBIX JAaHHbIX (UPpPOBOro Koja Uiu 0603Ha-
YeHHs), coJiepKaluxcs B MHQOPMaLlMOHHONW CUCTEME, KOTOpbIe mpejJaratoTcsa u (Uad) mMo-
TYT OBITh NPUHATHI B KaYeCTBE CPeJICTBA IJIaTeXa, He SIBJSIIIErocsl AeHeXXHOU eJUHULEN
Poccuiickont @enepanuu, AeHeXKHON eJUHULE NHOCTPAHHOTO rOCyZapcTBa U (MJIU) MeXAy-
HApOJHOU JIEeHEXXHOW WJIM pacuyeTHOM eJUHUIEN, U (UI1) B KayeCcTBe UHBECTUIUN U B OTHO-
IIEHUU KOTOPbIX OTCYTCTBYET JIMI0, 00s13aHHOE NepeJ KaXJbIM 00/1a/ilaTesieM TaKUX 3JeK-
TPOHHBIX JJAHHBIX, 32 UCKJIIYEHHEM omepaTopa U (UJK) y3J10B UHPOPMAIMOHHON CUCTEMBI,
00513aHHBIX TOJIbKO 006€eCleYMBaTh COOTBETCTBUE MOPSAKA BbINyCKa 3THUX 3JIEKTPOHHbIX JaH-
HbIX U OCYyIIECTBJIEHUS B UX OTHOIIEHUHU JEUCTBUM N0 BHECEHHUIO (M3MEHEHMUI0) 3alMucel B
TaKyo HHGOPMAIMOHHYIO CUCTEMY ee NpaBuiamM»l.

AHanusupys npuBeJeHHOE MOHATHE, MOXKHO CZeJaTh BbIBO/|: KPUIITOBAJIIOTA SIBJSIET-
csl OJHUM U3 BU/I0B 11U POBOY BaioThl. KpuTepueM ux pasrpaHHyYeHUs BbICTYNAeT HAJUYUeE
CrieliMaJibHOM TEXHOJIOTUU — KPUNTOrpadUuecKoro mudpoBaHUs, YTO SABJSETCS HaJlEKHOU
3alMTON OT HE3AKOHHOI'O BTOPKEHHS CO CTOPOHbI TPETHUX JIUII.

Ha cerofHAIHUN JleHb IOPUCTAM-HCCAe0BaTeNsIM He yAalocb CHOPMUPOBATH P,
YCTOMYMBBIX MPU3HAKOB, NPUCYLIUX KPUIITOBAJIIOTE, BCAEACTBUE YEr0 OTCYTCTBYeT e[UHast
NO3UIMS O eé MOJHOM U BepHOM TosikoBaHUHU. M.I. Ky3pMuueB, B cBoell HayuHOU paboTe,
ccoliaetcd Ha CaToun HakaMoTo (paspaboTyrKa UM TPYINy pa3paboTYNKOB MePBON KPUII-
TOBAJIIOThI B MUpe — OUTKOWHA): «KpunToBa/toTa — 3TO OJHOPAHTOBOE YCTPOUCTBO CUCTEMBI
3JIEKTPOHHBIX JleHer, M03BOJISI0lee COBEPIIATh 3JIEKTPOHHbIE NEPEBOJbI MEX/Ay Y4acTHH-

1 ®epepanbHbliil 3ak0oH oT 31.07.2020 Ne 259-93 «0 nudpoBbix GUHAHCOBBIX aKTUBAX, IUPPOBOH Ba-
JIIOTe U 0 BHECEHUW U3MEHEHUH B OT/leJIbHbIE 3aKOHO/IaTe/IbHble aKThl Poccuiickoit ®enepanuu» // CobpaHue
3akoHogaTesbcTBa P®. 2020. N2 31 (wacts I). CT. 5018
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KaMU TpaH3aKLUKU HampsMylo, T. e. 6e3 mocpesHukoB»l. [Io MHeHuio M.A. EropoBoil u
JLT. EpumoBoii: «KpunrtoBaswoTa - 3To yudpoBasi Bajl0Ta, OCHOBAHHAsi Ha NPUMEHEHUH
KpunTtorpaduu AJjs CoO3/JaHUSI U KOHTPOJISI HOBBIX €IMHUIL BaJIIOThl U OCYIeCTBJIEHUS TPaH-
3aKLUN»2,

C yyeToM nocsieiytolero pa3BuTrUs MexaHu3Ma QyHKIIMOHMPOBAHUSA KPUIITOBAJIIOTHI,
Mbl CYUTAEM, YTO JIaHHOE MOHSATHE HYX/JAeTcs B JJ0pabOTKe, a TaKXKe B NMPUBUJAEHUU €r0 K
COOTBETCTBYIOIIMM NpU3HAKaM, YKa3aHHbIM B 4. 3 cT. 1 ®3 ot 31.07.2020 N2 259-P3.

CyrMTaeM BO3MOXHBIM ONpPEJENUTb COOCTBEHHYIO MO3ULUI0, YTO KPUIITOBAJIIOTA — 3TO
nudpoBas BaJlIOTA, 3allMilleHHasd MeToJaMU Kpuntorpadpuyieckoro mndppoBaHus, QyHKIMO-
HUPYIOLIAas HAa OCHOBE TEXHOJIOTUM OJIOKYEeMHAa U OJHOPAHTOBOM CHUCTEMBI COeJUHEHUS, UYTO
M03BOJISIET COBEPIIATh 3JIEKTPOHHbIE MEPEBOABLI MEX/y YYaCTHUKAMHU TPaH3aKLUK Hanps-
MYy10, T. €. 6€3 NOCPeJHUKOB.

OpHopaHrosas cucteMa coefiHeHus (P2P) - aTo Tum ceTeBoro coeJUHeHUs, KOTOPBIX
M03BOJISIET JIBYM UK 6oJiee YyCTPONUCTBAM MOAKJIIOYATHCS APYT K APYTy HaNpsMylo, 6e3 1eH-
TpaJIbHOTO cepBepa. JlaHHbIM MexaHU3M obecrieyrBaeTCs IpUMeHEeHUEM TexXHOJIOoruu «biok-
YyeiH», T.e. lelleHTPAJTU30BaHHbIM LIUPPOBBIM PEECTPOM.

Bujbl KpUNTOBAIIOT:

1. HeoGecneueHHble KPUNITOBAIIOThI (OUTKONH M aJIbTKOMHBI). XapaKTepHOH 4yepToH
yKa3aHHbIX BU/IOB SIBJSIETCS OTCYTCTBHE ObOecreyeHUs] KaKUMMHU-JIUO0 MaTepUaJbHbIMHU aK-
THUBaMU;

2. Cteit6siKOMHBL. [J1aBHOE OT/IMUMEe OT OUTKOWHA U aJIbTKOMHOB 3aKJHYaeTCs B UX
obecrieueHUU MHBIMU aKTHUBaMM U/WUJM CHeLUaJbHON TEXHOJIOTUH, O3BOJISAIOILEN OTpaHU-
YHMBaTbh BOJIATUJILHOCTh UX Kypca.

INIPABOBBIE TPAHULIbI IPUMEHEHHUSA KPUIITOBAJIIOTbI, YCTAHOBJ/IEHHBIE
3AKOHOJATE/JIbCTBOM POCCUMCKOM ®EJEPAIIUU.

[IpuMeHeHHe KPUIITOBAIIOTHI BhIpaXkaeTcs B IByX GopMax:

1. B kauecTBe cpeACTBa IJIATEXa;

2. B kaudecTBe cpeACcTBA UHBECTULIMH.

3aKoHO/aTe b, XOTh U JIONYCKAeT UCNO0JIb30BaHME KPUIITOBAJIOTHI B KaUeCTBe Cpeji-
CTBa IJ1aTexa ([pU YCJI0BUH, UTO OHA He SIBJISIETCS JIeHeKHOW MJIM pacieTHOM eJMHUIIEN Ka-
KOT0-JIN00 ToCyJapCTBa), OJJHAKO yCTaHaBJMBaeT cjaeAyrowui 3anpeT (4. 5 ct. 14 @3 ort
31.07.2020 Ne 259-@3, nucbMo MuHuctepctBa ¢puHaHcoB Poccuiickoit @egepanuu «06 060-
pOTe ¥ OpraHU3alMy BbIyCKa U 00palleHUs1 [MuPppoBoy BantoThl B Poccuiickot Pegepanun»
Ne 05-06-11/105854 ot 02.12.2020)3: «3anpeniaeTcss NpUHUMaTh LUPPOBYIO BaJIOTY B Ka-
yecTBe BCTPEUHOI0 MpeJIOCTaBJeHUsI 32 NepeJaBaeMble UMHU (MM) TOBaphbl, BbIMOJHSEMbIE
MMM (MM) paboOThl, OKa3blBaeMble UMHU (MM) yCJAYTH WJIU HWHOTO CIOCO0a, MO3BOJISIOILETO
npezmnoJaraTh omaaTy uuppoBoi BaJOTON TOBApOB (paboT, ycayr)».

Takxe CTOUT OTMETHUTH, YTO B CT. 14 BbilleHa3BaHHOro PeJlepasibHOTO 3aKOHA, pas-
pellaeTcsl BbIMYCK, a TaKXKe MOCAeAYIOIMN 060poT HMGPOBOM BaIOThI C UCIOJIb30BAHUEM:
JIOMEHHbIX UMEH M CeTeBbIX aJIpecoB, 00'bEKTOB POCCUHCKONW HHPOPMALMOHHOW HHPpa-
CTPYKTYphI, M0Jb30BATEJbCKOTO 000pPY/I0BaHUS, TEXHUUYECKHUX CPEACTB, KOMIIJIEKCOB MpPO-
rpaMMHO-aNNapaTHBIX CPE/ICTB, pa3MelleHHbIX Ha TeppUTOpUM Poccuiickoit ®epepanumu.

[IpyuMeHUMO K AAaHHOU paboTe, MOJ, UHBECTULIUSIMU CTOUT NMOHHMMATh NPUOOpETEHHUE
U POBOM BaNIOTHI, IUOO UX OOMEH, C 11eJ1bI0 NOJYyYeHUS TPUOBLIU.

1 KysbmuueB M. I. KpunrtoBasioTa B npaBoBoil cucteMe CIIA: Bompockl NpaBoOBOr0 peryJnupoBaHud,
HaJIOroo0JIOKEHUs U TPOTHUBOJeHcTBUs mnpectynHocTh // BectHuk KpacHomapckoro ynuBepcuTera MB/]
Poccum. 2021. Ne 2. C. 38

2 EropoBa M.A., Edumona JL.T. [loHATHE KPUNITOBAJIOT B KOHTEKCTE COBEPLIEHCTBOBAHUS POCCUICKOT0O
3akoHojaTrenbCcTBa // Lex Russica. 2019. Ne 7. C. 132

3 [luceMo MunucTepcTBa druHaHcoB Poccuiickoit Penepanuu Ne 05-06-11/105854 ot 02.12.2020 «06
060poTe Y OpraHu3anuy BhINyCcKa U obpauieHus qudposoi BanoThl B Poccuiickoit ®epepanun» // CIIC «KoH-
cyabTaHTIlI0C»
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['paxxaHCcKOe 3aKOHOAATENBCTBO OTHOCUT KPUIITOBAIIOTY K KaTETOPUU «UHOE» UMY-
IIeCTBO, YTO MOATBEPXKAaeTcs CyZe6HOM MpaKTUKOM L.

LIUPPOBOM PYBJIb.

C yyeToM crienuduvecKor NPUPOAbl KPUNITOBAJOTHI (OTCYyTCTBMEM 3MMUTEHTA, NJaT-
dopMbl QYHKIIMOHHMPOBAHUS, MOBBIIIEHHOW BOJIATUJIbHOCTH), HEOOJIBUIOTO LITATA CHeljra-
JIUCTOB, a TaKXXe OTCYTCTBUEM TEXHUYECKOW BO3MOXXHOCTU KOHTPOJUPOBATH 000POT KPUII-
ToBa/IOTh], Poccuiickasa ®Pepepanusa B MHTepecax obecliedyeHHUs TOCYy[apCTBEHHOrO CTpPOS,
IpaB rpakJilaH He MOXKeT JIeraJiu30BaTh €€ B MoJIHOM 06béMe. OHaKo udpoBU3aLMs 0011e-
CTBEHHbBIX OTHOIIEHWW He CTOUT Ha MeCTe, UTO OOYCJOBJIeHO BHeJApeHUeM lleHTpasbHBIM
BankoM Poccuiickoi @enepauuu nudppoBoro pyo.is.

[ludpoBoii py6/1b fABAsieTCA TpeTbel GopMoOUl py6Jis (HapaBHe ¢ HAJWYHOU U 6e3Ha-
JIMYHOU popMoH), 6asupyeTcs Ha maaTdopme LleHTpanbHoro 6aHka Poccuiickoint @enepauuu
(oH ke BBICTYNAET ero SMUTEHTOM).

Jlns rocyaapcTBa, IpeMMyleCcTBa 3aK/JII0YaTCA B C/IeyI0leM:

1. CH>keHMe u3JeprKeK, BO3HUKaILMe B X0Je OH/»KeTHBIX BBIIJIAT, NOCPeACTBOM
NpHYMeHEeHUs TeXHOJOIMi «CMapT-KOHTPAKTOB». «CMapT-KOHTPAKThI — 3TO AOTOBOP B 3JI€K-
TPOHHOW OpMe, KOTOPBIX omNpefesisieT UCIIOJIHEHHE NPaB U 0053aTebCTB yTEM COBeplIe-
HUSI B aBTOMaTU4YeCKOM MOpsAKe LUPPOBBIX 3alMCEN B CTPOro ONpeeeHHON UM MOCae/0-
BaTEJIbHOCTH U NIPU HACTYIJIEHUU ONIpe/ieJIEHHBIX UM 00CTOSTE/bCTB»Z;

2. [lpegoTBpallieHre HeleeBOr0 pacxoJ0BaHUsl OI0/KETHBIX CPEeJCTB, 3a CYeT TOTO,
YTO KaXKAbld [UPPOBOU py6/ib UAEHTUPULUPOBAH, UCTOPUS €ro nepeMelleHUsl MOJHOCThIO
«IIpO3payHa»;

3. CHM>keHMe 060pOTa HaJIMYHBIX [leHEXKHBIX CPe/ICTB;

4. YrpoieHue npoBeJieHHe TPAHCIPAHUYHBIX IJIaTeXeW ¢ rocygapcrsamu EBpasuit-
ckoro skoHoMuyeckoro cot3sa (EA3C) u CoapyxectB He3zaBucumbix rocygapct (CHT), my-
TeM LM POBU3AIMU BATIOTHOU MOJUTUKH.

OtMmeuyaeM, uTo IUPPOBON pyOJIb He sABJAsSETCS LUMPPOBOM BaOTOM, TaK KakK, BO-
NepBbIX, IPU3HAETCS JIEHEXKHBIM CPEJICTBOM, @ BO-BTOPbIX, PETYJIUPYETCS LLeHTPaJIN30BaHHO.

[lo cocTrosiHuto Ha anpesib 2024 rojia, NUJIOTHOE TECTUPOBaHUe IUPPOBOTO Py6IIA pe-
asu3yeTcsl B OJIHOM 00'beMe: 3aKOHOJaTeJIbHbIMK OpraHaMHy roCy/lapCTBEHHOM BJIaCTH Be-
JleTCsl NMOAr0oTOBKAa HOpMaTUBHOM 6a3bl; lleHTpanbHblk 6aHK Poccuiickoit ®enepanuu coB-
MeCTHO ¢ 6aHkaMu-ydacTHUKaMHu ([TIAO «C6ep6aHk Poccuu», AO «Tunbkodpd Bank», AO
«Poccenbxo036aHk» U [ip.) COBePIIAIOT MHOTOYHC/IEHHbIE TPAH3aKLUY, [JId YAy4YlleHUs Kade-
CTBa NMOCJeAYI0Iero 06CayKMBaHUsl; ClieljdalMCTaMU IPOBOAUTCA TEXHUYEeCKasi OAT0TOBKA
MHPOpPMallMOHHON MaTdOpMbl, HA KOTOPOH OyJeT OCyLecTBIAATbCA 000pOT LUMdpPOBOro
pyo/s U T.[.

AHAJIU3 MTPABOBOT'O PEIr'YJ/IMPOBAHHA KPUIITOBAJIIOTbI HA IPUMEPE 3A-
PYBEXHOI'O 3BAKOHOJATEJ/IbCTBA.

AHanu3Upys 3aKOHO/IaTebCTBO 3apy0eXHbIX CTPaH, MOXKHO MPOCIEAUTb TEH/IEHLUI0
AKTUBHOT'O PAa3BUTHS NPABOBOI'0 PeryJMpoBaHus B chepe 060poTa KPUNITOBATIOTHI.

CanbBazop B ceHTs16pe 2021 roaa npuHs 3akoH «0 6utkorHe» (Spanish: Ley Bitcoin),
BCJIeICTBUE YEro, CTaJl IepBOM CTPaHOW B MUPE, KOTOpasi y3aKOHUJIA KPUIITOBAIIOTY B Kaue-
cTBe 0pULIMATIBHOTO Cpe/iCTBa MJaTexas. UHBeCcTHUpOBaHUe, a TAKXKe ClIEeLMaJbHO CO3/IaHHbIE
MalHUHIOBble GpepMbl SABJASAIOTCA OJJHUM M3 MPUOPUTETHBIX UCTOUHUKOB [0X0/la B OHOKET

1 IocraHoBneHnue Ne09AIl-16416/2018 ot 15 masa 2018 r. mo meny Ne A40-124668/2017 URL :
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=MARB&n=1444056#TEgWF1UclCll2feq4

2 Cadapan H.D. CMapT-KOHTpaKT: MOHSATHEe, NpaBOBasg IPHUPOJA, OCOOEHHOCTH 3aKJIOYEHHS U
ucnosiHeHus // Legal Concept. 2019. Ne 4. C. 56.

3 IpopeiB uaum nuap? 3ayem CanbBasop JeranusoBan outkoud // PBK. URL:
https://www.rbc.ru/crypto/news/615c70819a794782e038516f?ysclid=lup933zzc1433761911 (mata
o6pamenus 07.04.2024).
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rocyfapcTtsa. Tak, ¢ ydeToM aKTUBHOTO pOCTa CTOUMOCTU OWTKOWHA, CTpaHe yJajl0Ch 3apa-
6oTaTb Oosiee 65 MWIJIMOHOB A0J/1apoB. [loMHMO 3TOro, BHeJpeHHEe KPUNTOBAJIOTHI He
060U1JI0Ch ¥ 6€3 U3MeHEHUU B HaJIOTOBOM MOJIMTUKHU rocyZapcTBa: oQULHAIbHO pUANYe-
CKue U QU3UYECKHU JIMLA MOTYT YIJIaYUBaTh HAJIOTH He TOJIbKO foJiiapamu CHIA, Ho v 6UT-
KOWHaMH.

Kuralickas HapogHas Pecniy6/1MKa akTUBHO IIbITaeTcsl pa3paboTaTh yCOBEPLIEHCTBO-
BaHHOE 3aKOHO/JATeJIbCTBO O MCIOJIb30BaHUU KpuNTOBaIIOTHL. B 2013 roxy Biactu Kurtasa
yKa3aJiy, YTO OUTKOMH He SBJISAeTCS CPe/CTBOM IJIaTeXa U He MOJJIEXXUT 3aliyMTe CO CTOPOHbI
rocyfapctBa. Takxke NepBble OrpaHUYEHUs KOCHYJUCh (PUHAHCOBBIX OPraHoB B ¢popMe 3a-
npeTa Ha JiloOble onepalu NPOBOJUMbIe C KpUNITOBAIIOTOU. B 2014 rosly HayaTo NUJI0THOE
TecTUpoBaHUe LUPpoBOro waHs. [{luppoBoil 0aHb ABASETCA aJlbTEPHATUBHON GOPMOH yxe
cylwecTBywmux B KuTtae HaJM4YHbIX U O€3HAJUYHBIX JeHeXXHbIX cpeACcTB. [lo OCHOBHBIM Xxa-
paKTepHUCTHKAM, TEXHUYECKOU NMPUPOJie BO3SHUKHOBEHHUs (B popMe MporpaMMHOro Koja),
[leHTPaJIM30BaHHOMY peryjupoBaHui0 (KuTalickuM HapoAHbIM 6aHKOM), LMPOBOH OAHb
SIBJISIETCS aHaJIoroM 1KudpoBoro pyouis. Ha cerogHsmHUM JeHb [UGPOBOM 10aHb BHEAPEH B
HecKoJIbKO npoBUHIMU Kutalickoi HapogHoit Pecniy6iuku (XaliHanb, Hlsnbey, X363 u Ap.)
Y paccyvMTaH Ha MeJIKHMe TOprosble onepauud. [Ipu ycnemHou peanusanyu NUJI0THOTO NPO-
eKTa, BjacTu Kutasg HaMepeHbl HapalluBaTh 060'beM UPPOBOK GPOPMBI IEHEKHBIX CPEJICTB, C
nesblo LUbpOBU3aLMU (HUHAHCOBBIX OTHOILIEHUH Ha TeppuTopuu KuTaiickoll HapoJHOU
pecny6siuku. B 2021 roay KuTalickuil HapoJHbIM 6aHK 0pHIIMaJIbHO 3alPETHJ UCI0JIb30Ba-
HUe KPUIITOBAJIIOTHI, BCJIEACTBUE Yero OblJIM NPUHSTHI U3MEeHeHHUs B YTOJIOBHBIN KoJiekc Ku-
Taickor HapoaHoit Pecny6sinku (onepanuy ¢ KpUNTOBAJKOTON MPUPABHSAJIMU K HE3AaKOHHOMY
cb60py CpeJiCTB).

O HMM U3 JIMJIEPOB MO IIMPPOBU3ALUN SIKOHOMUYECKOU cephl sABasieTcsa Pecnybiirka
Cunranyp. KpunrtoBaniora oduiHasbHO NMpPU3HAHA CO CTOPOHBI IOCYAAapCcTBa B KayecTBe
CpeACTBa MJaTeXa, U peryJupyeTcs CjleAyrIUMA HOPMaTUBHBIMU IPaBOBbIMU aKTaMU: 3a-
KOH Pecny6sinku Cunranyp «O naTexHbIX ycayrax», 3aKkoH Pecny6sinku Cunranyp «O HaJjio-
re Ha TOBaphbl U ycayru», 3akoH Pecny6suku Cunranyp «O ToprosJie ToBapaMu» U Ap. «Oc-
HOBHBIMHU I1€JISIMU MPABOBOr0 PETryJIMPOBAHUSA KPUIITOBAIIOTHI: CO3/laHUE YCTONYHUBOU dU-
HaHCOBOM CHUCTEMBI C y4yaCcTHUEM KPUNTOBAJIOTHI; obecliedeHHe YeTKUX MpaBUJ JJis BCeX
Y4aCTHUKOB PBIHKA; 3al]Ta 3KOHOMHUKHU OT TEHEBOr0 060pOTa; HeJOMyllleHue NPUMeHeHUe
11MPpPOBLIX aKTUBOB B NMPECTYNHbIX Lessax»l. Ha ocyuiecTBieHue onepayuil ¢ KpUNTOBAJIIO-
TOH, OPUANYECKUM U GU3UYECKUM JIMIAaM (B TOM YMCJie UHOCTPAHHbBIM I'pak/laHaM ) HY>KHO B
006513aTe/IbHOM YCTAaHOBJIEHHOM 3aKOHe MOops/JKe NOJY4YUTb JIUIEeH3UIo, BblJaBaeMyto /le-
HEXHO-KpPeJAUTHbIM ynpaByieHueM Pecny6svku CuHranyp. OpraHoM, BbINOJHSIIOIIMM KOH-
TPOJIbHYI0 QYHKIMIO 32 000POTOM KPUIITOBAJIIOTHI, siBJseTcs BantoTHoe ynpassieHue Pec-
ny6simku Cunranyp. [locpeicTBOM M3AaHMs 0/3aKOHHBIX HOPMATUBHBIX MTPABOBbIX AKTOB, a
TaKXXe aHa/iM3a NMPOBeJEHHbIX TPaH3aKLUM, BamoTHOe ynpaB/ieHUe BbICTyNaeT rapaHTOM
3alUThI TOCYJapCTBEHHOTO CTPOSI OT HE3aKOHHBIX JIEMCTBUH, MPEIMETOM KOTOPBIX MOXKET
BBICTYINaTh KPUNTOBa/MOTA. Takke HEBO3MOXHO He OTMETUTh, YETKHUU perjiaMeHTHpPOBaH-
HbIH NpPOIeCC HAJIOro06JI0KEHHST Ha ONepaluyi C KPUIITOBAJKTON, MPOBOAUMON IOpUAUYe-
ckuMHM jiutaMu (7% oT cyMmMbl onepanuu). [lokynka Win npojaxka KpUnToBaJ0Thl Gusnde-
CKMMM JIM1IAMHU, HAJIOTOM He 06J1araeTcs.

BbIBO/IbI.

C yyeToM aHasiM3a 3aKOHOAaTebCTBAa Poccuiickot ®Penepanuy, serajbHoe UCI0Jb30-
BaHUe KPUIITOBAIOThI BbIpaXKaeTCs:

1. B ciiydae, ecyiv KpUIITOBA/IIOTA UCIMIOJIb3YETCA KaK CPeICTBO MHBECTULUI;

2. B cayyae BbINyCKa, a TaKKe MOCJAeAYIOLEro 060poTa KpUITOBATIIOThI C UCI0JIb30-
BaHUEM: JOMEHHBIX UMEH U CETEBBIX a/|PECOB, 00 bEKTOB POCCUUCKON NHPOPMALMOHHOMN UH-

1 Psa64yukoB /I.B. OCHOBHBIE acIIeKThI PErYJIUPOBaHUS KpUNToBa 0Tkl B CuHranype // O6pa3oBaHue u
npaBo. 2023. Ne 6. C. 242.
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bpacTpyKTyphbl, MOJIb30BATEJbCKOI0 06OPYAOBaHHUS, TEXHUYECKHUX CPEACTB, KOMILJIEKCOB
porpaMMHO-aNnapaTHbIX CPe/CTB, pa3MellleHHbIX Ha TeppuTopuu Poccuiickon ®enepanum.

Takxe oTMeTHM, 4TO TpeOGOBaHUA JIML, CBA3aHHble C 06JlalaHueM KPUITOBAJIIOTHI,
noJiieXaT CyAeOHOM 3alUTe TOJIbKO NMPHU YCJIOBUU MHPOPMHUPOBAHUSA UMHU O PpaKTax obJa-
JlaHUSI KPUIITOBAJIOTON U COBepIIEHUS T'PaXK/[aHCKO-MPaBOBbIX CAEJNOK U (UJH) onepanuu ¢
KPUIITOBAJIOTOM B OPSA/IKe, yCTAHOBJIEHHOM 3aKOHOaTebCTBOM Poccuiickoi ®Pespepanuu o
HaJIorax U cbopax.

OpHako 3aKOHOJaTesieM 10 CUMX MOp He perjlaMeHTUPOBaH YeTKUM MopsfoK UMHPOp-
MHUPOBAaHUS HaJIOTOBBIX OPraHoB 0 ¢aKTax 00J1aZlaHusl KPUIITOBAJIOTOH, a MPUOBLIb, MOJIY-
YyeHHas OT CJleJIOK C Hel (B paMKax MHBECTUPOBaHUs ), 06J1araeTcs HaJlorOM B COOTBETCTBUU
c HanoroBeiM kosiekcoMm Poccuiickoit @epepanuul.

KpunrtoBastoTa B poCCUICKON NpaBe MMeeT IOoJyJierajJbHbIM CTaTyc. B fanbHenmem
3aKOHO/IaTe/N0 NMpPeACTOUT JIUOO YyCTAaHOBUTH 3alpeT Ha MUCIOJb30BaHWE KPUITOBAJIIOTHI,
JIN6O0 Ke pa3pelIruTh onepalnuy, IpOBOAUMbIE C HEM.

[lo HalleMy MHeHHI0, KaK 3alpeT, TaK U MOJIHAs JieraJu3anus KpUnTOBaJThI OyAyT
HOCUTb «QPUKTHUBHbIN» XapakTep. B cBA3U ¢ HeXBaTKON KBaJMPULIMPOBAHHbBIX CIELIUATUCTOB
U TEXHUYECKHUX CPEJCTB, a TaKKe 060p0Ta HEKOTOPHIX BU/I0B aJIbTKOWMHOB, KOTOpPbIE N1OKA He
IpeJICTaB/SETCS BO3MOXKHBIM OTCJIEAUTH MO «IUPPOBOMY CJIey», 60JbIIMHCTBO TPaH3aK-
M He OYyAyT 3aMeyeHbl KOHTPOJIMPYOLUIMMU opraHaMy. Ho HeBO3M0>XHO He 06paTHUTh BHU-
MaHHe YKe Ha CJI0KMBLIEICA NMPAaKTUKY KaK B IPaXK[JaHCKUX, TaK U YrOJIOBHbIX IPAaBOOTHO-
leHUsx. Bce yallle cyfbl pa3penialT COOPHI, CBI3aHHbIE C KPUNITOBAJIIOTOM, a IPaBOOXPaHHU-
TeJIbHble OPTaHbl aKTUBHO BbISIBJAAIOT NMPECTYIJIeHUS, I'/le KPUIITOBAJIOTa BbICTYAeT NpeJ-
MeTOM XHWIeHUs, JUOO0 Ke UCNOJIb3yeTcs [Jis Jeraansauud (OTMbIBAaHWM) JeHEeXHbIX
CpeACTB, IPUOOPETEHHBIX NPECTYNHBIM Iy TEM.

JevictBuTenbHo, Poccuiickasa @enepanus MoxeT NepeHAThb onbIT Pecniy6sinku CuHra-
Myp: BO3JIOXKUTb KOHTPOJIMpPYIOIMe GYHKLIUM HAa OpraHbl rOCYyJapCTBEHHOU BJIACTH, BBECTHU
JINIIeH3UPOBAHUS JaHHOU 1eATeJIbHOCTH, YCTAaHOBUTb YeTKHE PaMKHU HaJ10roo6ioxeHus1. Ho
KaK ObLJIO YKa3aHHO paHee, JaHHAsl MOJeJib 3aKOHOAATEeJbHOTO PEeryJMpoBaHUs KPUIITOBA-
JIIOTBI He OyZeT ABJSATbCSA HCYEPNbIBAIOLIMM pellleHHheM N0CTaBJeHHOU npobJieMbl. Takxke He
CTOUT 3a0bIBaTh, YTO CUHranyp siBJseTCS rOpoJ0M-ToCy1apCTBOM, HaceJleHUe U TEPPUTOPUS
KOTOpPOTrO B JIECAATKU pa3 MeHbllle Hallero rocyfapcrBa. [apaHTUM TaKOro e yCHellHOro
IpaBOBOr0 peryJauMpoBaHUsl Ha TeppuTopuu Poccuiickoit ®ejepanuu CTaBATCA HaMU MOJ
COMHEHMUSI.

Buegpenue nudpoBoro py6Jsisi MOXKHO pacleHMBaTh HEKUM aHaAJIOrOM KpPUMTOBAJIO-
Thl. 3alMIleHHas cucTeMa QYHKIIMOHUPOBAHUS, efjuHas njaTdopma 060poTa, NOJIHbIMA KOH-
TPOJIb CO CTOPOHBI TOCyJapCTBa B OIO/PKETHOM, BaJIIOTHOM, HaJIO0TOBOW cdepe ABJISAIOTCH
Ha/leXKHbIM CIIOCOO0M 00eCleuyuTh «HOpMaJibHOe» QYHKIIMOHHPOBaHUEe PUHAHCOBBIX OTHO-
mweHui. [Ipu aToM, uudpoBoil pyb/ib HUKAK HE CHU3UT KOJIMYECTBO 0OpalllaeMol Ha Teppu-
Topuu Poccuiickoit Penepanud KpUnToBaaOThI. [IpUurHa 3aK/II04aeTCs B L[eJIU ee UCIO0JIb-
30BaHUSA — GOJIBIIMHCTBO I'PaXJjaH NPUMEHSIOT ee He B KauecTBe CpeJiCTBa IJIaTeXa, a Kak
CH0CO06 MHBECTUIMH, AJ1s1 TOJTYYEeHUS PUObLIH.

[lo HameMy MHEHHIO, FOCYJapCTBY MOXXHO pacCMOTPeTb BONPOC O CO3JaHUU COO-
CTBEHHOU KPUINTOBAJIIOTHI B GpopMe CTeNOJIKONHOB (MIPeANOChIIKU YXKe ColepKaTcs B CT. 14
@3 ot 31.07.2020 N2 259-®3 o Bbinycke LUPPOBOM BaJIOTE, a TAKKE ee MOCAeAyolieM 06-
paueHun). [I[puMmeHeHre KpuntorpapuuecKux MeTo/[0B MUGPOBaHUSA U TEXHOJIOTUHU «BJoK-
YyellH» OYAYyT CIIOCOOCTBOBATH 3alLUIEHHOMY, «[1IPO3PayHOMY», CKOPOCTHOMY, a IJlaBHOE 3¢-
beKTHUBHOMY CcIIOCOOY pacnpesie/ieHUs O6H0/KETHBIX CPeJCTB, YKPEIJIEHUIO BaJIIOTHOW MOJIH-
THKH, cO0pY Ha/I0TOB U T.A. [loaaep>kuBaTh naaTopMy NoCpeACTBOM MAaWHUHIA CMOXKET KaK

1 MucbMo [lemapTaMeHTa HaJOroBOM MOJMUTUKKU MuHHcTepcTBa druHaHCOB Poccuiickoit degepanuu ot
24.08.2020 Ne 03-03-06/1/73953 «06 y4eTe mpu ompejieJIleHUH HAJOTOBOM 6a3bl MO HAJIOTy Ha NPUOBLIb
JIOXO0/I0B, MOJIyYeHHBIX [P COBEPIIEHUH ollepalluil ¢ KpunrtoBaatoToh» // CIIC «KoHcyabTaHTILIIOCY.
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caMo ToCyZapCTBO, TaK U ApyTrue JMLQ, AJ1S KOTOPbIX BO3MOXXHO 3aKOHOJATEJNbHO Ompeje-
JIUTb pa3/iMyHble Tpe6OBaHUA.

C uesb10 yCTpaHeHUs yrpo3, CB3aHHBIX C KPUIITOBAIIOTOM, Mbl Ipe/ijlaraeM aKTUBHOE
NpocBelleHHe rpax/JaH B chepe 060poTa KPpUNTOBAIIOTHI (B IEPBYIO0 OUYepeb — O PUCKaX ee
nprMeHeHUs). [IoArOTOBKY CHeLMaJuCTOB, YCOBEPLIEHCTBOBAHUA TeXHUYeCKOW 6asbl AJ1d
IIOJTHOT'O OTC/IeXKMBAHUs TPaH3aKLUK, a TaKKe UJeHTUPUKALUU UX CTOPOH. TOJIbKO NMPH BhI-
NIOJIHEHUU NPUBEJIEHHBIX YCJI0BHM, 3aKOHOATe/Ib CMOXET BbIOpAaTh NpPaBUJIbHbIA BapUaHT
JlaJibHel1Iero o6opoTa KpUunToBaaoThl B Poccuiickoit ®esepanuy, co3faThb psj HOpMaTUB-
HbIX IPABOBBIX aKTOB, KOTOPbIE B IOJIHOU Mepe 3aKpensT €€ NpaBOBOU CTATYC.

KOHTPAKTHBIE 3AKYIIKHX B CUCTEME M4C POCCUH

A. T Anacosa

cmydenm Anmatickozo ¢puauana Poccutickoll akademuu HapodHo20 Xo3:licmea

u 2ocydapcmeeHHoll cayxc6ul npu llpeaudenme PP, 2. BapHaya.

HayuHblil pykogodumenw: K.10.H., doyeHm Kagedpsl yacmHozo npasa A. A. YecHokos

KoHTpakTHbIe 3aKynKH, ocylecTBasieMble B cucTeMe MuHuctepcTrBa Poccuiickon @e-
Jlepalyy 1o JeaM rpakJaHCKOW 0OOpOHBI, Ype3BbIYalHbIM CUTYallMSIM U JIUKBUAALUHU CTU-
XUUHBbIX 6e/cTBUM (gasee — MUYC Poccuu), npeAcTaBasOT ¢ coO60i nmpolecc NpruodbpeTeHus
Heo0X0MbIX TOBAPOB, YCJAYT U paboT C LieJIbI0 OCylLiecTBIeHNUA 3QpPEKTUBHOU JleATENbHO-
CTU B Ype3BblYalHbIX CUTyallMsX, NOATOTOBKEe K HUM U pearupoBaHUU Ha HUX. Hampumep,
npeaMeTOM 3aKyNKHU MOTYT ObITh: MeJUIIMHCKHME MaTepHaJibl, CleluaibHOe 000py/0BaHue
JUISl TIOXKapOTYILEHUs, TEXHUKA AJ151 IMKBUAL WU NOCTAeACTBUN CTUXUUHBIX OeJICTBUH, CpeJ-
CTBA CBSI3U U (MJIM) CLIACEHUSs], CTPOUTEJIbHbIE U PEMOHTHbIE PabOThI U APYTHE.

B nocnepHue roasl 3akynku MYC Poccuu 3Ha4MTe/IbBHO YBEJMYUJIUCH, CBA3AHO 3TO C
NOBbIlIEHHWEM BHUMaHHUSA BJIAaCTeH K obecreyeHHUI0 6e30MacHOCTU M 3alllUTe HaceJeHUs OT
Pa3/IMYHBIX Ype3BbIYAWHbBIX CUTYyal|Ul, TAKMX KaK M0XapOB, HABOJAHEHUM, TEXHOTEHHbIX Ka-
TacTpod U APYTUX KPU3UCHBIX CUTYaIMMA .

B cBow ouepenp, IpU OCYLIECTBJIEHUU JAEATEJNbHOCTH N0 KOHTPAKTALlMU B CUCTEME
MUC Poccuu uMeroTcss BHYTPHUBEJOMCTBEHHbIE 0COOEHHOCTH. PaccMOTpUM MX Ha mpuMepe
['naBHOro ynpassienuss MUC Poccuu no HoBocubupckoi o6iactu:

1. Oco6blil MOPSAJ0K MPOBE/eHUSI KOHKYPEHTHbBIX MPOLEAYP B BEOMCTBE.

[Ipu npoBeieHMH KOHKYPEHTHBIX NpOLEeAYyp U 3ak/Jr4eHUsA KoOHTpakToB ¢ MYC Poc-
CUY HeOOXO0JUMO YYUTBIBATh CJ0XKHOCTb U ClleliuPUKY /1esITeIbHOCTU BeJOMCTBA.

[TosTOMy MOMHUMO AEUCTBYHOUIMX HOPMAaTUBHbBIX MPABOBbIX aKTOB, KOTOpPble HaNpaB-
JieHbl Ha obecrneyeHHs1 NPO3PAYHOCTH, KOHKYPEHTHOCTH U 3 (PEeKTUBHOCTU IOCYAapCTBEH-
HbIX 3aKynok, MUYC Poccuu ycTaHaB/IMBaeT CBOM COOCTBEHHbIe BHYTPEHHHE NIpaBUJia NpoBe-
JleHUs KOHKYPCHBIX NPOLEeAYp M 3aK/II0UeHHs KOHTPAKTOB?, BKJIOYas yTBepXKJeHHe THUIIO-
BbIX YCJOBHUM, HEOOXOJUMbIX /JI1 BKJIIOUEHUs] B KOHTPAKTHI 110 TOMY HJIM UHOMY MpeJMETY.
Hanpumep: npuka3z ot 15.09.2022 Ne 879, ycraHaB/JMBaKLUiI 06s13aTe/ibHble YCJ0BUS IO
KOHTpPAKTaM 0 3aKyIlKe TOBAapOB, paboT, ycayr aJjs ¢pefepajbHbIX aBTOHOMHBIX U deJiepasib-

1 KnyTtoB A. B. YnpaBiieHHe rocyJlapCTBEHHbIMH W MyHULMIAJbHBIMH 3aKyNKaMHU M KOH-TPAaKTaMH :
y4eOHUK U TPAKTUKYM JJis By30B. — M. : U3aTesnncTBo Hpaiit, 2024. — 316 c.

2 IllupsieBa JI.B. YnpaBiieHHe rocyfapCTBEHHbIMHM 3aKyNKaMHW B paMKaX KOHTPAKTHOU CUCTEMBI B
nnTtepecax MUC Poccuu // [IpoGieMbl obecrieueHus1 6e30MaCHOCTH MPU JTUKBUJALUHU MOCAECTBUN CTUXUNHBIX
6eactBuit. 2015. Ne 1-2 (4). C. 324-326.
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HBIX T'OCY/JAPCTBEHHBIX GIO/KeTHBIX yupexaeHuit MUC Poccuul; npukas ot 05.07.2020 Ne
507, 3aKpemiAlOUMi yTBEPKAEeHHYI0 POpMy KOHTpPAKTa Ha OKa3aHHUE yCJIYT N0 OXpaHe OT
110apoB OpraHU3alii ¥ HaceJJeHHbIX TYHKTOB U ZIp.

KpomMme Toro, BejoMCcTBO BO BpeMs MpOBeJeHHs KOHKYPCHBIX IpOLeAyp AaeT NIpeuMy-
I1eCTBa OTE€YEeCTBEHHBIM KOMIIAHUAM U OPraHU3alUsaM C LeJbI0 MOALEePKKU OTe4eCTBEHHOMN
3KOHOMHKH, Pa3BUTUSI MECTHON MPOMBIIIJIEHHOCTH U obecriedyeHUs1 HaZleXKHOCTU MOCTAaBOK
TOBApOB U OKa3aHUs yCJIYyT B CJly4ae Ype3BblYalHbIX CUTYalA.

B cBOI oyepenb, npeANoOYTUTENBHOE PACCMOTPEHHE MPEAJIO)KEHUN OTedeCTBEHHBIX
OpraHv3alUy WJIMU UX y4acTHUS B FOCYJapCTBEHHBIX 3aKyINKaX, CIOCOOCTBYET POCTY KOHKY-
PEHTOCIIOCOOHOCTHU OTeYeCTBEHHOHU NpoAyKUUHU U ycayr ajs MUYC Poccuu.

2. Ocob6ble Tpeb6OBaHUA K 3aKyllaeMbIM TOBapaM U yCJyraM.

B cBsi3u c ocobeHHOCTAMMU AesaTenbHOcTH MYUYC Poccuu nMeeT crnienimasibHble TpeboBa-
HUSl, K TEXHUYECKUM XapaKTepUCTUKAM 3aKylaeMbIX 000py/J0BaHUM U MaTepuasioB, UCIOJb-
3yeMbIX NpU NpeAOTBPALleHUN Y JIMKBUJALUNA Ype3BblYalHbIX CUTYyallMi, 3aKpelJeHHbIe B
HOpPMAaTHBHBIX NIPAaBOBBIX aKTaX, BHyTpeHHUX nosioxkeHusax U B OCTax. Hanpumep, ocobble
CTaH/JApThl MOXKApPHOW 6€30MAaCHOCTU JJisi CTPOUTEJbHBIX MaTEPUAJIOB, SKUITUPOBKU U 0060-
pyZA0BaHUs, KOTOpPbIe OyAYT UCIO0JAb30BaThCs B YCJAOBUAX MOBBIIIEHHOI0 PUCKA BOSHUKHOBE-
HUSA [10’)KapOoB; Tpe60OBaHUSA K MPOYHOCTU MaTepHasioB, clelMPrUKaL Y 0 BOJO- U BO3AyXO-
OYMCTKE U AP.

Tak ke MMeT MecTo OBbITh CllelHajibHble TPeOOBaHUA K KauyeCTBY M HaJEeXHOCTH
o6opyloBaHUSA AJs JUKBUJALUM YpPe3BbIYaHbIX CUTyallUl, TAKUX KaK 0060py/l0BaHUS AJIs
IIOMCKa U CllaceHus], aBApUUHOr0 060rpeBa U OCBEIlleHUSI.

[Tomumo ykazanHoro, MYC Poccuu cTpeMUTCS K NOBbIIIEHHWIO 6€3011aCHOCTH 3aKyIia-
eMbIX TOBapoB. /[abbl rapaHTHPOBATh COOTBETCTBHUE TOBAPOB YCTAHOBJEHHBIM CTaH/JapTaM,
OHU MO/ BeprarwTcs cepTUPUKALMU U KOHTPOJIIO0 KaueCTBa B COOTBETCTBUHU C TPeOOBAHUSMU
MYC Poccum.

3. YyacTtue B 3aKyIKax Cllel{MaIM3UPOBAHHBIX [TOCTABLUKOB.

MUC Poccru akTUMBHO 3aKJ/l04aeT KOHTPAKTHI CO CllelMaJu3UPOBAaHHBIMY MOCTaBILU-
KaMH, JeITeJIbHOCTb KOTOPbIX HallpaBJeHHA UCKJIKYUTEJBbHO Ha OCTABKY ONpe/eJIEHHOr 0
BU/la 000py/0BaHMs, TOBAPOB WJIU YCJYT, HEOOXOJUMBIX AJid nojjepaHusd pad6oTel MUC
Poccuu. HanpumMep, nocrtaBka crneluaJM3UpOBaHHOIO CIAacaTeJbHOTO U MOXapHOT0 060py-
JIOBAHHUS, 3al[UTHON U MEJULMHCKON TEXHUKH, 000pPYAOBaHUS AJIS JUKBUJALMU Ype3Bbl-
YalHbIX CUTYalU}, IOCTaBKa NPOBaniepoB 00y4YeHHs Cllel|UaJUCTOB 10 TeEXHUKe 6e30MacHo-
CTH U JIpyToe.

[Ipu 3TOM Takue MOCTABLUUKHU JAOKHBI UMETh HEOOXOAUMYI0 KBaJIU(UKAIMIO, CEPTH-
dUKaThI, ONBIT U PeCypChI A5 BbINOJIHEHUS TpeboBaHUM U cTaHAapToB MYC Poccuu.

Tako# nmoaxo/ Mo3BoJIsieT BEJJIOMCTBY 06ecrieunuBaTh ce6s1 KaueCTBEHHOW NMPOAYKIMen
U yCJlyramMu, Heo6X0JUMbIMU /11 3P PEKTUBHOTO UCHOJHEHUS CBOUX 00S3aHHOCTEN U JieH-
CTBOBAaTb B UHTepecax 06l ecTBa.

4. OTBETCTBEHHOCTb 32 KAaUeCTBO U 6€30MaCHOCTb.

CoruiacHo 4. 2 cT.104 ®enepanbHoro 3akoHa N2 44 3aka34yuK MPU HEUCIIOJTHEHUU UJIU
HeHaJJ/IeXallleM UCIOJHEHUU NTOCTABIIMKOM 06513aTesIbCTB, MPeAyCMOTPEHHbBIX KOHTPAKTOM,

1 [puka3z MYC Poccuu ot 15.09.2022 Ne 879 «06 yTBepxkAeHHH THIOBOTO MOJIOKEHHUS O 3aKyIKe
TOBapoB, paboT, ycayr maas delepanbHbIX TOCyAAapCTBEHHBbIX O010/pKeTHbIX ydpexgeHud MYC Poccuum u
denepanbHbIX aBTOHOMHBIX yupexxgeHuiit MUC Poccun» // loctyn us CIIC «KoHcynbTanTIlnoc.

2 MMpukaz MYC Poccuu ot 05.07.2020 Ne 507 «06 yTBepKAEHUH TUIOBOI'0 KOHTPAKTa Ha OKa3aHUe
YCJIyT 110 OXpaHe OT [10’KapoB OpraHU3alnui U (MIK) HaceJeHHbIX IYHKTOB /s o6ecrneyeHUs rocyJapCTBEHHbBIX
M MYHUIUNAJIbHBIX HYXJ, HHOPMAIMOHHON KapThl TaKOro TUIOBOro KOHTpakTa» // OduinuaabHbIN
WHTEepHeT-nopTas npaBoBoil uHpopmanuu. URL: http://pravo.gov.ru (aTa o6pamenus: 19.03.2024).
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MOKeT BHECTH ero B peecTp HeJ06pOCOBeCTHbIX NOCTAaBLUIMKOB (Aasiee — PHII)!, yTo 3Ha4u-
TeJIbHO MOJNOPTHUT aBTOPUTET MOCTABILUKA U NOBJIMSET Ha €ro JaJbHENWIyIo Cyb0y, a Tak-
Ke JIMIIMT NPaBo Y4acTUsl TOPrax B TeUeHHUe 2-X JIET C MOMEHTA BKJIIOUEHHUsI ero B peecTp (HO
MOTYT UCKJIDYMTD paHblile N0 PeLIeHNI0 CyJa).

[Io fanHOMY Bomnpocy Ap6uTpaxHbii cys, HoBocubupckoi 06/1acTH B CBOEM pelIeHUH
no geny N2 A 45-13536/2023 ykasaJ, 4To BK/IOYeHUe cBeJleHUH o siuie B PHII no cyuectBy
SIBJISIETCS CAaHKIMel 3a HeJJoOpOCOBECTHOE NOBe/ieHUe JaHHOTO JIhLaZ,

HecmoTpsi Ha 0c06YyI0 BHUMATEJbHOCTh U NPEAYCMOTPUTENBHOCTb B Chepe 3aKYIOK,
MUC Poccuu cTankuBaeTcs c onpefesieHHbIMU Npo6sieMaMu. K TakUM MOKHO OTHECTH:

1. [Ipo6sieMa OTCYTCTBUS OTBETCTBEHHOCTH 3a MpPeAOCTaBJIEHHE MOCTABLIUKOM JIOX-
HOU MHPOPMaLUK O MPOUCXOXKJEHUN CTPAHbI TOBapa.

Kak 6b1710 0TMe4YeHO paHee, IpU NpoBeieHMU KoHTpakTauuu MUC Poccuu aaet npuo-
pUTET OTEYECTBEHHOW MPOJYKIUH, OJJHAKO B C/lydyae nobeabl B KOHKYpCe MOCTaBLUKA C TO-
BapOM MHOCTPAHHOTO NMPOUCXOXK/AEHUSA KOHTPAKT Oy/JleT 3ak/a0yeH Ha 15% HMXKe ero npej-
JIO)KEHHOM 1leHbl B CUJy npedepeHlMH, YCTAaHOBJIEHHOW NMpuka3zoM MunduHoMm Poccum ot
04.06.2018 N2 126H.

Jlabbl M306exaThb 3TOro, HeJOOPOCOBECTHBbIE NMOCTABIIMKU yKa3blBAIOT JIOXKHYK MH-
dbopmManu0 0 cTpaHe NPOUCXOXKAEHHUS TOBapa, a UMEHHO BbIJAIOT MHOCTPAHHBIA TOBap 3a
poccuiickuil. [lobesa Takoro MmocTraBlMKa HEFaTUBHO CKa3bIBAaeTCs Ha CyAbOy KakK ApYyrux
Y4aCTHUKOB, TaK U camoro 3aka3duuka (MUC Poccuu). Bo-nepBbiX, HapyliaTcs npaBa U UH-
Tepechl JAPYrMX yYaCTHUKOB KOHKYpCa, B TOM YMUCJie KOTOpble, UMes. TOBApP UHOCTPAHHOTO
NPOUCXO0XKeHHs, yKa3a/i BepHble JJaHHbIe 0 HeM. Bo-BTOpBIX, 110 IpOBejleHHI0 KOHKYypCa Be-
JIOMCTBO 3aKJIIOUMUT C JAHHbIM NOCTABIIMKOM KOHTPAKT, IPHU 3TOM B XO/le IOCTaBKU TOBapa
OyJleT BbISICHEHO, YTO TOBAp He COOTBETCTBYET 3asiBJEHHbIM XapaKTepucTuKaM. Mcxoasa us
yero, MUC Poccum cMoxeT noTpe60oBaTh OT NOCTaBLMKA PeLOCTaBUTh TOBAP, 3asBJA€HHbIN
B X0/le KOHKypca (pOCCUMCKHUI), U B cjyyae OTKa3a PAaCTOPTHYTb KOHTPAKT B OJHOCTOPOH-
HeM MOpsKe, eC/IU TaKoe NMpPaBo ObLJIO MPeAYCMOTPEHO B KOHTpPaKTe. /laHHbIN pack/aj Bpe-
auT MYC Poccuu B yacTv noTpayeHHOTO BpeMeHH, IOCKOJIbKY /Jisl IPOBeleHHs1 HOBOTO KOH-
Kypca noTpebyeTcsl BpeMsl, TaK ke BpeMeHHbIe 3aTpaThl YUAYT Ha COrJIaCOBaHUE U 3aKJII0Ye-
HUe KOHTPAKTa C HOBBIM MobeJuTesieM. YUYUTbIBasA TO, YTO Ha 3akynky Hyxza MYC Poccuu
yCTaHaBJIMBAIOTCS ONpe/ie/ieHHble BpeEMEHHbIe PAMKH, TaK Ha3blBaeMble «CPOKU KOHTpPAKTa-
[ M», BEIOMCTBO BbIHY>K/IEHO BbIXOJIUTh 32 HUX U TEPNETh COOTBETCTBYIOIME OCAEACTBUS.

JlaHHBIN BONpOC 0 CeH JleHb He yperyJUpoBaH Ha 3aKOHOJATeJbHOM yPOBHE, OTBET-
CTBEHHOCTb 3a NOJ00HOE JilesiHUSl He NMpeJyCMOTPeHAa HOPMATHBHBIM NMPAaBOBbIMU aKTaMH
Poccuiickoit ®esiepaliyiy, 4TO TOBOPUT O HAJMYUHU IPABOBOro npobeia.

A cuyvTalo, 4TO pelieHHEM JAaHHOW MPOOJIEMBI MOTJIO Obl MOCAYXXUTb 3aKpelnJjeHue B
denepanbHOM 3aKoHe NC 44 OTBETCTBEHHOCTH 3a NpPeAOCTaBJIEHHE 3aBelOMO JIOXKHOU WH-
dopMaLMy 0 NPOUCXOXKAEHUU CTPaHbl TOBAapa B paMKax CT. 33 3TOro e 3aKOHa.

2. [Ipo6siema 3y10ynoTpebeHUs MOCTABIMKOB CBOMM MIPAaBOM 3aMeHbl TOBapa Ha TO-
Bap Jiy4ylulero KauecTBa.

Hcxoas U3 mpsiMOro NpouyTeHusi HOpMbI 4. 7 ¢T. 95 ®enepasibHOro 3akoHa Ne 44 mno-
CTaBUIMK HaJieJiIeTCsl MPaBOM IO COTrJIaCOBAHUIO € 3aKa3YMKOM MOCTaBUTb TOBAp, KAa4eCTBO,
TeXHUYeCKHe U QYHKIMOHA/JIbHbIe XapaKTEPUCTUKU, KOTOPOTO SABJASAITCA YJAYYLUIEHHBIMU MO
CPaBHEHMIO C TOBApOM [0 KOHTPAKTY, yTeM 3aKJIOUYEHUs JOMOJHUTEJbHOIO COTrJIalleHus .
JlaHHBIM (aKT TakK ke MOATBEPKJAETCS CAOXKUBIIEHCS CyAebHON MpakTUKol. Hanpumep, B
n. 22 llocranoBsaenus [lnenyma BepxoBHoro Cyaa P® ot 11.06.2020 N2 6 «O HEKOTOPBIX BO-

1 ®epepanpHbiii 3akoH oT 05.04.2013 N2 44 «O KOHTpPaKTHOH cHcTeMe B cdepe 3aKyNOK TOBAPOB,
paboT, ycayr [ obecriedeHUs TOCYJapCTBEHHBIX U MYHULMNAAbHBIX HYyX/[» // CobpaHHe 3aKOHO/|aTe/bCTBA
P®.2013. Ne 14. CT.1652.

2 Pemrenue Ap6uTtpaxHoro cysa HoBocubupckoit o6saactu oT 22 aBrycta 2023 roga no gesay Ne A 45-
13536/2023 // Joctyn u3 cetu UuTepHeT: URL: https://sudact.ru (nata o6pamenus: 23.03.2024).
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npocax NpUMeHeHUs noJiokeHUM ['pakgaHckoro kogekca Poccuiickoit @enepauuu o mpe-
KpallleHUH 06513aTeJIbCTB» yKa3aHo, YTO HOBALUsI UMeEeT MeCTO, eCJIM CTOPOHBI COTJIacoOBaJIU
HOBBIM npegMeT U (MM) OCHOBaHUA 06s3aTesnbcTBal. Tak ke ApbuTtpakubiid cys HoBocu-
6upckor o6JiacTy B cBoeM pemieHuu oT 07.10.2020 no geny Ne A45-20815/2020 npsiMo oT-
MeTHUJI, YTO 06513aTeJIbHbIMU YCJA0BUSIMHU [IJ1S1 3aMeHbI IIOCTaBJIsIeMOr0 TOBapa fABJISIOTCS, BO-
NepBbIX, ero 60Jiee BbICOKOE KayeCTBO IO CPAaBHEHMIO C TOBApOM, COTJIACOBAaHHBIM B KOH-
TpaKTe, BO-BTOPbIX, COrJIacHe 3aKa3yrMKa Ha 3aMeHY?2.

OpHako, MHOT/la NOCTABLUIMKHA NPUMEHSAIOT JaHHOe NpaBo NpeHebperas yCJA0BUSM CO-
IJIaCOBAaHHUS C 3aKa3YMKOM M 3aKJ/I0YeHHUe JOTMOJTHUTENbHOTO aKTa, KOTOPbIM BKJIOYaJl Obl B
ce6s1 U3MeHeHHUs MoKa3aTesied peAMeTa KOHTpPaKTa. B jiyyiieM ciy4yae npu 3aMeHe ToBapa
CTOMMOCTb OCTaeTCs MpeXHel COOTBETCTBEHHO LleHa KOHTPAKTa He MeHsSeTCs], B Xy/[LLeM e
[leHa TOBapa HECMOTPS Ha YJIy4YlleHHYI0 XapaKTePUCTUKY MOXET ObITb 3HAYUTEJNbHO MEHb-
1Ie, UCXOAA U3 4ero GpakTUYecKH IjeHa KOHTPAKTa YMeHbIIAeTCsl Ha HECKOJbKO MUJIJIMOHOB
py6Jieli, HO popMasIbHO OCTAETCS MPeKHEN, U TOCTABILMKHU HEMJIOX0 HAXKUBAKTCA HA 3TOM.

3aKOHOM MpPsIMO He NMPeAyCMOTPEHO U3MeHEeHHe IieHbl KOHTPAKTA B CJy4yae 3aMeHbl
TOBapa JIy4yllero KayecTBa, OJHAKO f CYUTAl0, YTO JJiF JUKBUAALUM U NpefoTBpalleHUus
BO3HUKHOBEHHUS JAHHOW Npo6JeMbl HEOOXOAMMO JOMOJHUTh 4.7 cT. 95 denepanbHOro 3a-
koHa N° 44 npenJsioxkeHUeM ciefyollero xapakrepa «I[Ipu aToM ocyliecTBieHHe MOA0OHbIX
JIeCTBUM 6e3 corJiacoBaHUs 3aKa3uuKa BJieYeT OTBETCTBEHHOCTb B BHJe uiTpada, pazmep
KOTOPOTO Oy/IeT BapbHPOBATHCS OT LieHbl KOHTPaKTa» (C OTChIJIKOW Ha mocTaHoBsieHUe [lpa-
BuTesbCcTBa PO o1 30.08.2017 N2 1042).

HMcxopas U3 Bcero BbIlIECKAa3aHHOI'0, MOXKHO CKa3aTb, YTO KOHTPAKTHbIE 3aKyIKH, OCY-
mwectBasseMble MUC Poccuu, noaBepraroTcs CTpOruM NpaBusiaM M MpolieypaM, HalpaBJieH-
HbIM Ha o6ecreyeHre NPO3pPavyHOCTH, KOHKYPEHTHOCTU U 3G PEKTUBHOCTH 3aKyNOYHbBIX IPO-
11€CCOB, UTOObI TapaHTUPOBATh MPABUJIbHOE UCII0Jb30BaHUE GIO/PKETHBIX CPEJICTB U obecre-
YUTb NOJIyYeHHe KayeCTBEHHBIX TOBAPOB U YCJIYT.

OpHako BO3HHUKawUlMe Npo6JeMbl IPU OCYLIECTBJIEHUM TaKOH JeATeTbHOCTH J0JIXK-
HbI OBITh JUKBUAUPOBaHbI, YTo 661 MUC Poccuu nMesio BO3MOXKHOCTb 6€3 KaKUX-JIMO0 oMeX
olnepaTHBHO OOHOBJIATH CBOM MapK 060OpYyAOBaHUA U obeclieurBaTh KBaJUQPUIMPOBAaHHbIE
yCJYyTH B 00J1aCTH MpeAyNpexAeHUs], JUKBUAAIUU U MUHUMU3ALUU N0CJIEJICTBUNA Ype3BbI-
YalHbIX CUTyalUH [Jisl oGecriedeHUs1 HaJIeXKHOUM 3all[UThl JIIOJeH U UX UMYLIeCTBa B TaKUX
CUTyaLUsIX.

OBPABOTKA U 3AIINUTA INEPCOHAJIBHbBIX JAHHBIX ITAIIUEHTOB

U. A. bascanosa, O. C. KosnecHukosa

cmydenmul Anamatickoeo ¢uauaaa Pocculickoll akademuu HapodHO20 xo3s1icmea
u 2ocydapcmeeHHol cayxcowl npu llpezudenme PP, 2. bapHay.

HayuHble pykosodumenu: k.10.H., doyeHm F0. A. MuxaiisneHko,

K.10.H., doyeHm A. A. YecHokos.

MeauUMHCKME OpraHy3aliy KBaJIWQPUIUPOBAaHbl 3aKOHO/ATEeJbCTBOM KaK ONepaTo-
pbl NepCOHAIbHBIX AAaHHBbIX. OHM YYaCTBYIOT B COOpe, HAKOMJIEHUH, CUCTEMATHU3AI[UH, YTOY-
HEHUH, OOHOBJIEHUH, U3MEHEHUH, PACIPOCTPAHEHUN U YHUUTOKEHUU UHPOpPMALUH, OTHO-
cAllelcs K KaTeropyuu JIMYHBIX JaHHbIX. Ha nmpueMe y Bpaya, 06c/ieZJOBaHUU U JIEYEHUHU Ta-

1 IlocranoBnenue Ilinenyma BepxoBHoro Cyza P® ot 11.06.2020 Ne 6 «O HeKOTOpBbIX BONpOCax
NpUMeHeHUs NoJoKeHU! ['paxkaaHckoro kojekca Poccuiickoit @enepanuu o npekpaieHuu 06s13aTenbCTB» //
Poccuiickas rasera. 2020. Ne 136.

2 Pemrenue Ap6uTtpaxkHoro cyga HoBocubupckoit o6aactu oT 07 okTsa6pss 2020 roga no geny Ne A45-
20815/2020 // Moctyn u3 cetn UaTepHeT: URL: https://sudact.ru (maTa o6pamienus: 23.03.2024).
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[lMeHTa oNepaTopaMH MepPCOHa/NbHbBIX JJaHHbIX COOUpaeTcs U 06pabaThIBaeTCs OonpejeseH-
HOe KOJINYeCcTBO MHQOpMaLUK, KOTopasl ABJAsSeTC KOHQUAEHIIMaJIbHOU: O 3/10pOBbe Nallu-
€HTa, JIMYHbIX CBeJIeHUN O HeM, pe3yJibTaTaX UCCAeJ0BaHUN U 006Cc/eJ0BaHUl, aHaMHe3e 3a-
6osieBaHud. CorsiacHo n. 1 ct. 3 @3 ot 27.07.2006 N2 152-®3 «O nepcoHa/bHbIX AAHHBIX»,
NlepCoHa/IbHbIe JlaHHble MpPeACTaBJIAIT c0601 06y MHOpPMAL M0, OTHOCALLYIOCA NPSAMO
WJIM KOCBEHHO K onpefie/lieHHOMY ¢usnyeckoMy junyl.TakuMm o6pa3oM, nepcoHalbHble JaH-
Hble MpeJCTaBJeHbl CBeJleHUsIMU 0 GU3UYECKOM JIUIE, C KOTOPbIMU MHBIM JIIOJASM MOXHO
3HAaKOMUTBCS TOJIBKO C pa3pelleHUs 3TOro GU3N4ecKoro Jula U 3TU CBeJeHUS COCTABJISAIOT
OXpaHsIEMYI0 3aKOHOM TauHy. B 4. 4 cT. 10 @3 3akoHa 0 nepcoHabHbIX AaHHbIX N2 152-03,
3aKOHO/IaTeJb JOCTATOYHO YEeTKO ONpe/iesnI, YTO B MEJUIIMHCKUX YYpexIeHUsAxX 06paboTka
MHPOpManuu 0 GU3UIECKOM JIUIEe MOXKET OCYLIeCTBJAATHCS C LeJIbl0 YCTaHOBJIEHUs JUarHo-
3a, OKa3aHUsl MeJULMHCKON MOMOILU U MEeIULUHCKUX YCIYT, IPU YCJIOBUHU, YTO JIULO UX 00-
pabaTbiBamwllee, NpodpecCHOHAJbHO 3aHMMAaeTCs JaHHOMW JleITeJIbHOCTbIO U B CBA3U C 3TUM
00513aHO XpaHUTb BpayebOHYIO TalHY.

Ha fgaHHBII MOMEHT, 3all[UTa epPCOHANbHbBIX JAaHHBIX MallMeHTA B MEJUIMHCKUX UH-
dopMalMOHHBIX CUCTEMAX Mpe/CTaB/leHa HECKOJIbKMMU MOHATUAMU: 1) npodeccruoHaNbHBIN
MeAULMHCKUIN acleKT, KOTOPbIi peryMpyeTcsi HOpMaMHd KOMMYHUKATHBHOI'O B3aUMO/Ie -
CTBUS MeJULMHCKOTO pabOTHUKA U MAaLUEHTa; 2) 3TO 3alUTa HHPOPMAIUU B MEJUIIUHCKON
CUCTEME C TEXHUYECKON TOYKU 3pEHHUs] — MeXaHU4YeCKUM acneKT. KossiekTuB aBTOopoB Hu-
YKEropoJiICKOM rocylapCTBEHHOW MeJUIIMHCKON aKaJleMUH 00paljaloT BHUMaHHe Ha TO, YTO
«pedyb UJIET O CO3/JTaHUM MEXaHU3MOB 3alUThl JJAHHBIX HENOCPEACTBEHHO B paMKax Mpo-
rpaMMHO-aNMapaTHOTO KOMILJIEKCA 3alUThl MEPCOHANbHbBIX JAaHHbBIX, COJlEP>KAIIUXCS B UH-
dbopMalMoOHHbIX cMcTeMax. Hesb3si He cka3aTb O TOM, YTO pa3paboTKa M YCTAaHOBKa MpoO-
rpaMMHOI0 o6ecreyeHus, 3alMLIAI0IEr0o MHPOPMaLMOHHBIX 6a3bl Jie4eOHbIX YUpeXAEeHUH,
CTOUT JI0POTO, U KaK CJeJICTBUE, HE Yy KaXKJ0Tro MeJUIIMHCKOr'0 YYpeXX/eHHUsI eCTb BO3MOX-
HOCTb €r0 YCTaHOBUTb»2.

B cooTBeTCTBUU C AEUCTBYIOLUM 3aKOHOJATEJbCTBOM IEPCOHAJbHBIMHU JAHHBIMU
sIBJIsIeTCs Jito6ast “HpopMalus, cBsI3aHHasA ¢ PU3UIECKUM JIMLOM (Cy6'beKTOM MePCOHATbHBIX
JIAaHHBIX), TT03BOJISAOLAS UAEHTUGULIMPOBATh €ro cpeau npoyux. O6paboTKoN MmepcoHasb-
HbIX JIaHHBIX SBJISIETCS Jil0O0e U3 CAeAyIIUX AelcTBU:1) coop uHPopManuy; 2) cucreMa-
TU3auusag uHpopMauuy; 3) HakomeHHe nHGopManuy; 4) XxpaHeHUue UHPoOpMaUK; 5) yToU-
HeHUe (OOHOBJIeHUE, U3MeHeHUe) WHopManuy; 6) Ucnoab30BaHue UHpopManuu; 7) pac-
npocTpaHeHUe (JajibHeWlnas nepeaaya) UuHPopmanuu; 8) obesnMuyuBaHUe UHPOpPMAIUU;
9) 6s10kMpoBaHue WHopmanuy; 10) yHUYTOKeHHe UHPOPMALUH, CoJieprKalljell TepCcoHalb-
Hble JaHHbIE.

[ 06pabOTKMU MEepPCOHANbHBIX JAHHBIX, 0053aTeJbHO HaJIMYMe Ha 3TO COTJacus
Cy0'beKTa NMepCoOHaNbHbIX JAHHbIX — ManueHTa. OH BIpaBe MOJHOCTbIO MM YaCTUYHO OTKa-
3aThCs OT MPeJOCTaBJEHUs COTJIacusi Ha 00pabOTKy MepPCOHANbHBIX JJaHHbIX. [loaToMy Me-
JUIUHCKOW OpraHU3alUH cjae/lyeT OTBETCTBEHHO MOJAXOAWUTh K BUAY U 00'beMy 3ampalirBa-
eMoil UHopManyu. CBeieHUs He J0JKHbI ObITh U30BITOUHBIMH, HA YTO MPSIMO YKa3bIBAET
3akoHogaTesb (cT. 5 @3 «O nepcoHaNnbHBIX AaHHBIX»). HO Bcerga cienyeT pa3bsCHUTD Nalu-
€HTY, YTO NIpU OTKa3e 3aloJIHeHHUs COorJlachsl Ha 06paboTKy MepCcoHalbHbIX JJaHHbIX, YCIyTa
He MOXeT ObITb OKa3aHa, Be/lb KaK TOJIbKO MallMeHT MONAaJIaeT B PErucTpaTypy MeAUIUH-
CKOU OpraHu3alyMy, HaYMHaeTCcs1 06paboTKa ero NepcoHalbHbIX JJAHHbIX. Tak)Ke OT MalMeHTa

1 ®enepanbHbli 3ak0H OT 27.07.2006 Ne 152-®3 «O nmepcoHaJbHBIX AaHHBIX» // CoGpaHue 3aKOHO/A-
TesabcTBa PO. 2006. Ne 31 (1 4.). Ct. 3451.

2 T'apun JL.IO. CunuipiHa 0.A., Jloniosa I1.C. 06pa6oTKa U 3a[UTa MePCOHATBHBIX JAHHBIX B MeIUI[UHE.
// AKTyajbHble Po6JIeMbl yIpaBJIeHUs 3/10pOBbeM HacesieHUs. TeMaTHYeCKUM COOPHUK HAYYHBIX TPYJOB IO
pe3y/abTaTaM IepBOM MeXPErduoHaJbHOM Hay4YHO-NPAKTUYECKOM KoHbepeHUUH «MeauluHa U MpaBoO B
COBpeMeHHbIX ycjoBusx». Boeinmyck XI. [lof oOuweil pejpakuueit aA.M.H., npodeccopa U.A. Kamaesa, A.M.H,
npodeccopa C.A. AHanbuHa — H. HoBropoa: Usa-Bo «Pemenuym [IpuBosnkbe», 2018. — ¢.23-28
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06s13aTesIbHO NOTpebyeTcs MOJYYUTh MHPOPMUPOBaHHOE J0OPOBOJIbHOE COTJIacMe Ha MeJlv-
[IMHCKOe BMellaTesJbCTBO (Ha OIepaTMBHOE BMeLIaTeJbCTBO, B TOM 4YHUC/e INepejrMBaHHUe
KPOBU M ee KOMIIOHEHTOB, HAa aHeCTe3UO0JIOTUYecKoe obecrieyeHUe MeJULUHCKOro BMella-
TeJbCTBA, U Jipyrue npoueypsl). Ero ciegyetr obopMUTh B NMCbMEHHOM BU/le — 3alIUChIO B
MCTOPUMU 00JIE3HU 3aBEPEHHOM MOJNUCHI0 CAaMOT0 NalMeHTa (ero 3aKOHHOIO MpeJCcTaBUTe-
Jis1) 1160 MHGOPMHUPOBAHHOM JI0OPOBOJILHOM COTJIACMU HAa MeJUIMHCKOEe BMeLIaTeJabCTBO.
Po/CTBEHHHKH M 3aKOHHbIE NpPeACTaBUTENM UMEIT NPaBO MOJyYyaTb MeJULIMHCKUE JI0KY-
MeHTBbI (X KOIIMU) U BBINIUCKU U3 HUX, B TOM YHUCJIE [10CJIe er0 CMePTH, eC/IU MAaLUEeHT UJIH ero
3aKOHHBIM NpeJCTaBUTeJb He 3alpeTuJ pasrjalleHhe CBeJeHUH, COCTaBJISIOLIMX Bpayeo-
Hyto TaiHyl. [lajueHT “MMeeT NpaBo 3alpeTUThb pasrjauaTbh KHHPOPMALHIO O CBOUX MEPCO-
HaJIbHBIX JJAHHBIX KOMY-J1M00, 3TOT 3alpeT OH JO0JDKEH NMPONUcaTb B MHPOPMUPOBAHHOM
Jl06pPOBOJIBHOM COTJIaCMM Ha MeJMLMHCKOe BMellaTeJbCTBO. B 3TOM ciydyae MeAuIMHCKas
opraHusalys He JOJDKHA NMpeJoCTaBAsATh UHPOpPMALMIO, B TOM YMCJIEe ero OJM3KUM POJ-
CTBEHHHKA, JlJa)ke T0CJle ero CMepTU. JTO MOJIOKEeHHEe BblJIeJIIeTCS OT/Ie/IbHO: He JI0NYCKaeTCs
pasrialieHre BpayeGHOM TalHbl, B TOM YHUCJIe IOC/Ie CMEePTH, OIHAKO 3TO 6bL10 Tpu3HaHO KoHcTu-
TYLIMOHHBIM CYZIJOM He COOTBeTCTBYOIIMMU KoHcTuTyMu P®, Tak Kak Heonpe/ieJleHHOCTb HOpMa-
THUBHOT'O COZIEP>KaHUs1 He NI03BOJISIET ONPeie/IUTh YCJIOBUSA U MOPSI0K JOCTYIA K MeIUIMHCKOH [10-
KyMeHTalM1 yMepllIero nayeHTa ero Cynpyra, WieHOB CEMbU W UHBIX JIUL, YKa3aHHBIX B €r0 UH-
$bopMHpPOBaHHOM [J0GPOBOJILHOM COIJIACMM Ha MeJIMIMHCKOe BMellaTebCTBO 2. Eciiu cocTossHue
nanyeHTa He N03BOJISIET eMy BbIPAa3UTb CBOIO BOJIIO, @ MeJAUIMHCKOE BMeLIaTeJbCTBO HEOT-
JIOXKHO, BOIIPOC O €ro NMPOBEeJIeHUH pellaloT KOHCUJIMYM WJIM Jiedallluid Bpay, HO 3/eChb yxKe
peub uJieT He 06 OKa3aHUU MeJJUIIMHCKOM yCIyTrH, a 06 0Ka3aHWU IepBOM MOMOILH.

MeaunMHCKOe BMeLIAaTeJAbCTBO 6€3 MHGOPMUPOBAHHOTO JOOGPOBOJIbHOIO COrJIAcCHUs
TakK)ke BO3MOXXHO B OTHOILEHUM MALMEeHTOB: 1) COBepLIMBLIMX OOILECTBEHHO OMacCHble Jiesl-
HUA (MpecTynyieHus); 2) cTpaZalolUx 3a601eBaHUSIMH, IPeACTABIAIOLMMU ONACHOCTb /IS
OKpy>KawLUX; 3) CTPaAALUX TKeJbIMU ICUXUYECKUMHU pacCTpPOMCTBaMu; 4) HanpaBJieH-
HbIX Ha Cy/1e6HO-MeJUIIMHCKYO0 U (MJIN) CYyAe0HO-IICUXUATPHUYECKYI0 3KCIIEPTU3BI.

Ecnu nanueHT caM o6paTuiics B MeMIIMHCKY0 OpraHU3al1Io, OH JI0J/KEeH MOANUCATh
MHPOPMUPOBAHHOE J0OPOBOJILHOE COrJIacMe Ha MeJUIIMHCKOe BMeIlaTeJbCTBO. TO, MOXXHO
CKasaTh, — akuenT opepThl MEJULIMHCKON OpraHu3aliy, Tak Kak MeJUIIMHCKasl JOKyMeHTa-
IUsl MalydeHTa CJAYXUT JJOKYMeHTaJbHbIM JI0Ka3aTeJbCTBOM IMPOBEJEHHBIX €My JieyeGHO-
JIMarHOCTUYECKUX MeponpusaTuil. Cie0BaTe/bHO, OHA J0/KHA ObITh HaJAJeXalldM CIOCO-
6oM odpopmsieHa. OCHOBHOM MeAUIIMHCKHUM JJOKYMEHT — 3TO MeJUIMHCKas KapTa NalUeHTa,
HOJy4yawllero MeJUUHCKY0 OMOILb B aMOy/1aTOpHBIX ycaoBUsAX. CorsacHo Ilopsgky 3a-
nosHeHUs y4eTHOH ¢opmbl Ne 025/Y, yrBepxkaeHHo# [Ipukazom MunszapaBa Poccuu ot
15.12.2014 Ne 834H3, Bca uHopMalLus, coiepKallasicsd TaM JOJPKHA ObITh MOJIHOM, sICHOH.
«He3amnosiHeHHass WM 3allOJIHEHHAs HeHaJJlexallluM 00pa3oM JOKYMeHTalus, MOXeT f1B-
JISTbCSI OCHOBAHUEM /ISl JjaJibHENIIero NpyuBJAeYeHUs] OTBETCTBEHHOIO JIMLA K JUCLHUIIH-
HapHOM, IpakJaHCKO-NPaBOBOW M JAake yroJIOBHOW OTBETCTBEHHOCTU. Tak, Ha3HauyeHHas
BpauoM U NPOBe/ieHHasA MeJUIIMHCKasA MaHUMYISALUS, KoTopast He 3apuKCHpoBaHa JOKyMeH-

1®epepanbHbiil 3akoH oT 21.11.2011 Ne 323-d3 «06 ocHOBax OxpaHbl 3J0pOBbs I'paxkJaH B Poccuii-
ckoit ®enepanuu» // CobpaHue 3akoHogaTebcTBa PD. 2011. Ne 48. Ct. 6724.

2[locranoBaenue KoHctutynuonHoro Cyga P® ot 13.01.2020 Ne 1-I1 «[lo meny o mpoBepke
KOHCTHUTYLIMOHHOCTH JacTel 2 v 3 ctaTbu 13, myHKTa 5 yactu 5 cratbu 19 u yactu 1 ctatbu 20 OefepasbHOrO
3aKkoHa «006 OCHOBAax OXpaHbI 3/0POBbs I'pakAaH B Poccuiickoit ®ezepanuu” B CBSA3U C KajJ060H rpakKJaHKH
P.Jl. CBeunukoBoi» // CIIC «KoucynbrauTIlaoc»

3 llpuka3z MwunH3zgpaBa Poccuu ot 15.12.2014 Ne 834H (pen. ot 02.11.2020) «06 yTBepxJeHUU
yHUPUIIMPOBAHHBIX $OPM MeAUILMHCKON [JOKYMeHTAllud, HCHO0JIb3yeMbIX B MeJULUHCKHUX OpraHU3aLMAX,
OKa3bIBaIOLIMX MeJUIUHCKYI0 IOMOLIb B aMOy/JaTOPHBIX YCJAOBUSAX, U NMOPAAKOB Mo UX 3anosHeHuwo» // CIIC
«KoncyabTanTIlaoc»

133



TaJIbHO sIBJIseTCs JepeKToOM OKa3zaHUs MeAULMHCKON nomoiuu»l. B nociennee Bpems ®oH-
JlOM 0043aTeJIbHOT0 MeJUIUHCKOI'0 CTPaXxOBaHUSA 3TOMY yJeJsgeTcs 0c060e BHUMaHUe MpU
NpOBeJleHUH IJIaHOBBIX IPOBEPOK KayecTBa, 06’beMOB, CPOKOB U yCJIOBHUM MpeoCTaBJIeHUsA
MeJVIMHCKON NOMOLIU U MeJULMHCKUX ycayT. [lopsaiok opopmieHUsA MEAULMHCKON JOKY-
MEHTALUU yCTAaHABJMUBAETCA MO KaXJOMy JOKYMEHTY OTJAeJibHO. EAUMHBIM HOpPMAaTUBHO-
NpaBOBOU akKT, cojepxxkaiui [IpaBusia odpopMieHUss MeAULIMHCKON JOKyMeHTal UM, OTCYyT-
cTByeT. Ho, oueBUAHO, YTO 3aMUCH [JOJKHBI ObITh YUTAEMBI, TIOHATHHI.

[lanMeHT MM ero 3aKOHHBIX NpPeACTaBUTEb HA OCHOBAHUU NUCbMEHHOI0 3asBJIEHUSA
MMEIT MpPaBo MOJy4yaTb OTpaXkawliyde COCTOSHUE 3[,0pOBbSl MeJULUHCKHE JOKYMEHTHI, UX
KOIIMU U BBIMUCKU U3 MeJUIIMHCKUX JOKYMEHTOB B MOpSAJKe yTBEPkKJEHHOM NPUKa3oM Mu-
HUCTEPCTBA 3/]paBOOXpPaHeHUs U coljdaibHOro pa3Butus P® ot 02.05.2012 Ne 44142, a Tak-
K€ 3HAaKOMHUTbBCA C MEIULIMHCKOU JJOKYMeHTalueH, OTpaXkalollleld COCTOSIHKE 3/J0POBbS B I10-
psAKe, yTBepXXJeHHOM INpukKa3oM MuHucTepcTBa 3ApaBooxpaHeHus PP ot 29.06.2016
Ne 425H3. MeaunMHCKasi opraHusalnus o6si3aHa COOOLUThL MAIMEHTY WJIM €ro 3aKOHHOMY
npeACcTaBUTEI0 UHPOPMALUIO O HAJIMYUU MEJULUHCKON JOKyMeHTalluHy, coZiepKalleil nep-
COHaJIbHBIE JJaHHBbIE U [IPeJJOCTABUTh BO3MOXXHOCTD JIJI1 03HAKOMJIEHUS C HUMHU B TedeHue 30
JIHEU C JaThl MOJYyYeHUs1 COOTBETCTBYIOLIETO 3alpoca OT NaleHTa WM ero npeicTaBUTEs.
A c 1 mapTta 2022 roga, c yuetom [Ipukaza MuHUCTEpCTBA 3/jpaBooXpaHeHus1 Poccuiickon
®epepauuu ot 12.11.2021 Ne 10501 «O6 yTBepxkaeHuu [lopsaka o3HaKOMJIeHUS NallMeHTa
JINOO ero 3aKOHHOTO0 MpeJCTaBUTe A C MeJUIIMHCKON JOKYMEHTAalMel, OTpaXkalollei cocTo-
sIHWe 3/0pOBbS NMALlMeHTa», HAIIPABUTh 3asBJIEHHE U NOJYYUTb OTBET OT MEJULIMHCKOU Op-
raHu3al iy MOXKHO B 3JIEKTPOHHOM BU/Je*.

[lo 06meMy npaBuJly 3aKOHOJATeJsb 3alpellaeT MPefoCTaBAATb TPETbUM JMLAM U
pacnpocTpaHATh epCcoHa/bHbIE JaHHble 6e3 corsiacus nauveHTa. [log npepocraBieHueM B
JlaHHOM cCJly4yae MOHUMAITCA AeUCTBUS, HallpaBJieHHble Ha PaCcKpbITHE NepCOHAJIbHbBIX J1aH-
HBIX OINpeJie/IeHHOMY JIMIy WJIM ONpeJieJIeHHOMY Kpyry JiML, a MoJ, pacCnpoCTpaHeHUeM —
JleViCTBUS, HallpaBJIeHHble Ha PAaCKpbITHE NEePCOHAJBHBIX JaHHBIX HEOllpeJleJIeHHOMY KpYTy
aun,. Ho cyiecTByeT ucK/I0YeHUe, MponrcaHHoe B 1. 2 c¢T. 13 3akoHa Ne 323-d35. Kak 6bl
rocyiapCTBO HU CTApaJioCh YCOBEPLIEHCTBOBATb 3aKOHO/ATe/IbCTBO B cpepe oxXpaHbl 3/10pO-
Bbsl FPaXK/aH, HEPeJKO BCTPEUYAlTCsA KOJJIM3UU U B JaHHOM o6JiacTu. HanpuMmep, o cux nop
B 3aKOHe He JlaH OTBET Ha BONPOC O BO3MOXKHOCTH MNOJIyYeHUs CBeJeHHUH, COCTaBJIAILIAX
BpauyeOHYy0 TallHy TaKUM ClleluaJibHbIM CyO'beKTOM, KakK aZBokaT. HecMoTps Ha To 4TO co-
rinacHo @3 «06 afBOKATCKOM JiesITeJIbHOCTU M aiBoKaType B Poccuiickont @enepanuu» ajiBo-
KaT Ha/leJIéH BO3MOXKHOCTbIO cOOUpaTh MHPOpPMaIMI0, HEOOXOAUMYIO [JIJIsl OKa3aHUs MpaBo-
BOM MOMOILH, K YEMY OTHOCUTCS 3ampalliMBaHUe CIIPAaBOK, XapaKTEPUCTUK U UHbBIX JOKYMEH-
TOB OT OpPraHOB TOCYyJapCTBEHHOM BJIACTH, OPraHOB MECTHOrO CaMOyINpaBJieHUs, 0Olie-

1 lapuH JI.IO. CunuunsiHa 0.A., JloHuoga I1.C. 06paboTKa ¥ 3al1yTa NIEPCOHAJbHBIX JaHHBIX B MEJUIIMHE.
// AKTyaibHble Ipo6JeMbl yIpaBJeHUs 3/J0pOBbeM HaceseHUsl. TeMaTU4eCKUM COOPHUK HAay4yHBIX TPYAOB IO
pe3yJbTaTaM IepBOH MeXXperuoHaJbHOM Hay4yHO-NpaKTH4YecKOH KoHdepeHUUH «MeaMLMHA W NpaBo B
COBpeMeHHBIX ycaoBusAxX». Boeimyck XI. [log oOmeil pemaknuei aA.M.H., npodpeccopa U.A. Kamaesa, A.M.H.,
npodeccopa C.A. AnanbuHa - H. HoBropoa: U3a-Bo «Pemeauym [IpuBomkbe», 2018.

2 [lpuka3 MuHHCTepCcTBa 3/jpaBOOXpaHeHUs U colMaJbHOro pa3BUTUsA PD ot 2 mag 2012 r. N2 441H
“06 ytBepxzenuu IlopsAaka BblAaYM MeAMIMHCKMMM OpraHM3alUsIMU COPAaBOK U MeAUIMHCKHUX
3akstoueHun”// CIIC «['apaHT»

3 Ipukas MunH3gpaBa Poccun (MuHucTepcTBO 3ApaBooxpaHeHuss PD) ot 29 utoHs 2016 r. Ne425H «06
YTBEPKAEHUH TOPS/ZAKA O3HAKOMJIEHHS IMalUeHTa JUOO0 ero 3aKOHHOTO MNpPEJCTABUTENSI C MeJUIUHCKOU
JIOKyMeHTal{eH, 0OTpaXkaw1ei cocTossHUE 3/10poBbs nanuenTa» // CIIC «'aparT»

4 Tlpuka3 MunszapaBa Poccuu ot 12.11.2021 Ne 1050 H «O6 yTBepK/AeHUU MOpsAKA 03HAKOMJIEHHS
nanyeHTa, JIM60 ero 3aKOHHOTO NpPeJACTAaBUTENs C MeAUIMHCKOM JOKYMeHTAalHeH, OTpakallleld COCTOsSHUE
3/10poBbsl manueHTa»// https://www.consultant.ru/document/cons_doc_LAW_401342/ ([Jarta oGpaujeHus:
26.04.2024)

5 m2, c.13 3akoHa «06 ocHOBax OXpaHbl 370pOBbsl rpaxkgaH B Poccuiickoit ®epepanuu //CIIC
KoucynpTrauTllntoc ([ata o6pamenus: 25.04.2024)
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CTBEHHBIX 00beIMHEHUH U MHBIX OpraHU3al My, pelieHus Cyl0B CBOAATCA K TOMY, YTO IOJI-
HOMOYHMe O N0JIy4YeHUH CBeJIeHUU O COCTOSHUU 3/10pOBbA JJOBEPUTEJIA JOKHO ObITH NPOIHU-
CaHO B loBepeHHOCTU» 1. U3yuuB cynebHyto pakTUKy, X.A. PacaeBa curTaeT, YTO «Hamnpalu-
BaeTCcs He0OXOJMMOCTb 3aKOHOJAATEJbHOIO 3aKpelJleHUs OTAEeJbHOM INO3ULMH, COTJIACHO
KOTOPOM aJIBOKAT NOJIyYUJ 6Bl IPaBO 3alpaliuBaTh U NOJy4YaTh CBeJLEHUs, KOTOpble MOoANa-
JLAI0T 10J| IOHATHE «BpadyeOHas TallHa» B CUJIy TOJIBKO CBOero cratyca»?. CuuTaeMm, JaHHOe
npeJJoKeHue U3JUMIIHUM. JloCTaTOYHO NpeAyCMOTpeThb JAaHHBIA ACEeKT B JOBEPEHHOCTH,
BbIIaHHOM a/]BOKATy JJOBEPUTEJIEM.

Ho 4To flenaTe, eciu nanyeHT NPOCUT YAAJIUTh €ro NepcoHalbHble JJaHHble U3 6a3bl?
Jla, OH ©MeeT Ha 3TO NpPaBo. 3aKOHOATeJIb Y4eJ 3TOT MOMEHT B 4. 2 cT. 9 @3 «O nepcoHabHBIX
JIAaHHBIX»: JIIOOOW IPaKAAaHUH MOXKET OTO3BaTh CBOM IIepPCOHAJ/IbHbIE JJaHHble. W B ciydae 0T3biBa
IPpaXJaHUHOM CBOMX IIepCOHAJIBHBIX JJAHHBIX OIlepaTop, B JAHHOM CJIy4ae MeJJMIIMHCKas OpraHu3a-
11151, 06513aH NPEKPATHUTb 00PABOTKY MEPCOHATbHBIX AaHHbIX. O/{HAKO, COTJIAcHO I1. 4 4. 2 cT. 10 Pe-
JlepasibHOTO 3aKoHA «O epCcoHa/bHBIX IaHHBIX» OT 27.07.2006 N2 152-®3. O6paboTKa nepcoHaIb-
HBIX JJaHHBIX JIONyCKAETCs, €CJIM OHA UCIOJIb3YeTCA A/ OKa3aHUA MeJIMLIMHCKOMN ITOMOLIY, HA 3TOM
OCHOBaHUM MeMLIMHCKas OpraHU3alysi BOPaBe 0TKa3aTh B OT3bIBE NIEPCOHAIBbHBIX JaHHBIX. K ToMy
Ke, IdKe ecJIM MeJULIMHCKas KapTa 110 TpeOOBaHMIO NaleHTa Oy/leT aHHYJIMpOBaHa, MeAMLIMHCKHe
OpraHM3aLMy, CTpaxoBble opraHusanuy, PoHj 0643aTeIbHOr0 MeJULIMHCKOr0 cTpaxoBaHus, Coru-
a/IbHBbIM GOHJ MPOJO/KAT 00PAbOTKY MEPCOHAIBHBIX JJAHHBIX, T.K. B UTHPOPMAIIMOHHBIX CUCTEMAX
NPOJOJDKUATCA Ha3BaHHasA 06paboTka MHGOpMaLMK He npekpaTtuTcsa. Ho Bce opraHusanuy, KoTo-
pble 06pabaThIBAlOT UHPOPMALMIO ABJSAIOTCA ONEepaToOpaMH MepCOHAIbHBIX JAHHbBIX, U 00s13aHbI
XpaHUTb JAHHYI0 UHPOPMALMIO B TaKHe.

PestoMupys npuBe/ieHHbIE J0BO/bl, OTMETHM, YTO POCCUMCKOE 3aKOHOJATEIbCTBO II0Ka Ha
IyTH K COBEPLIEHCTBY B cPepe 3aLUThI IePCOHATbHBIX JAHHBIX, HECOBEPILEHHO OHO B OTHOLLIEHUH
MeJMLMHCKON TalHbl. CYUTaeM, YTO MOXKHO YCTAHOBUTD JIONIOJIHUTE/IbHbIe OCHOBAHHSA B aclleKTe
pacKpbITHS BpayeOHOM TalHbl POACTBEHHUKAM YMEPLIMX NalMeHToB. BaxkHo, 4To TpaHcpopManus
MeJMIIMHCKON JleITe/IbHOCTH B HampaB/eHUM LM(pPOBU3aALMY, IEPEBOAUT 3HAYMUTENbHYI0 YacThb
nporecca 06pabOTKH KOHPHUAEHIMaIbHOM MHGOpMAaLMK B 3JIEKTPOHHBIM BUZ, C yBesJHYeHUEM
1M$poBoi MHGOPMALMH, OBBILIAETCS YPOBEHb OTBETCTBEHHOCTU MEIMIIMHCKHX OpraHU3alyi 3a
ee COXPaHHOCTb.

INTPOBJIEMBI, CBA3AHHBIE C EAUHCTBEHHBIM KUJIBEM JOJ/IZKHUKA,
HAXOAAIINUMCA B 3AJIOTE, B IEJIAX O BAHKPOTCTBE I'PAXK/IAH

A. H. Bapkosa

Mazucmpanm Aamatickoeo ¢uauaaa Pocculickoll akademuu HapodHO20 Xo3s1ticmea
u 2ocydapcmeeHHol cayxcoul npu [lpezudenme P®, 2. BapHay.

HayuHblitl pykogodumesbw: K.10.H., doyeHm A. A. YecHokos.

OHMM U3 HauboJiee MPOOJEMHBIX BOIIPOCOB B HACTOsIIee BpeMs SIBJIsieTCsS obpalie-
HUe B3bICKaHUS B NpoLe/lype 6aHKPOTCTBA Ha 3a/10KEHHOE eJUHCTBEHHOE XXUJIbe J0/KHUKA.
B cuny nosunuu KoHncrutynuonHoro Cyaa Poccuiickoit ®@enepanuu, BoipaxkeHHOU B [locTa-
HOBJIEHUM OT 26.04.2021 Ne 15-I1 xuJioe nmomeleHue, sABJAOleecs A JODKHUKA eIUH-
CTBEHHbIM NPUTOJHBIM /Il IOCTOSHHOIO MPOXXUBAHUA U He OTHOCALleeCs K POCKOLIHOMY,
o6J1aJlaeT UCMTOJTHUTEJbCKUM UMMYHUTETOM.

1 PacaeBa X.A. [IpaBoBble UHCTUTYThbl Bpaue6GHON TaliHbl// YdeHble TpyAbl Poccuiickoit akajeMuu
aJIBOKaTyphl ¥ HoTapuaTta. 2019. Ne2(53). C. 33
2 Tam xe.
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B 3akoHozaTe/bCTBe OTCYTCTBYeT OIpeJeJieHUe IMOHATHUA «POCKOLIHOE XUJbe», a
TaKXe KpUTePUH, Ha OCHOBAHMU KOTOPBIX KUJI0€ NIOMelleHHue MOXeT ObITb OTHECEHO K KaTe-
TOPUU «POCKOIIHOEY,

B HacTofA1ee BpeMs OHU YCTaHOBJIEHBI TOJIBKO CyZle6HOU IPaKTUKOM.

Tak, BepxoBHbliii Cyn P® ykaszas, 4To moJ, pOCKOLIHBIM XUJIbEM MOHUMAETCS HEJIBU-
)KUMOCTb, IBHO IIpeBbILIAK0IAs YPOBEHb, JOCTATOYHbBIN 1S YA0BJIETBOPEHUS PAa3yMHOH 110~
TPeOHOCTH rpakJAaHUHA-J0/DKHUKA U YJIEHOB ero CeMbH B XKUJINILe!.

He Tak gaBHO BepxoBHbiil Cya P® paccMoTpes ele 0/jHO 3HAKOBOE JieJ10, Kacaloleecs
e/JMHCTBEHHOI'0 XWJIbA I'PaX<[JaHWHa-0aHKpoTa. B flesie 0 6aHKPOTCTBe rpaKJaHUHA MeXAy
YIPaBJAKLIMAM U 3aJI0TOBBIM KPeJUTOPOM BO3HUKJ/IA PAa3HOIJIACUA 10 BONIPOCY, CKOJIBKO I10-
JIYYUT NOCJAEAHUHN NPU NpoJaKe eJUHCTBEHHOW KBApTHUphbl JOKHHUKA. Kpegurtop cuurasn,
YTO eMy J0JKHO AocTaTbcsa 90% OT CTOMMOCTH MMyLeCcTBa. YNPaBJAKIIMKA HAcTauBaJl Ha
OIJIaTe TOJIbKO OCHOBHOTO /10JIT'A Y IPOLIEHTOB.

CyZpbl corjiacMJIMChb C Mo3ulMell ynpasJstouiero. Tpe6oBaHue 06 ymnjaTe HEYCTOMKHU
YYUTBIBAETCH B peecTpe OTAEJbHO U MOJJIEXKUT OIJIaTe NOCJ/e NoralleHuss OCHOBHOU CYMMBI
3a/10JPKEHHOCTH U NIPOLIEHTOB 3a N10J1b30BaHUE JeHbraMH 10 TPe60BaHUAM BCEX KPEUTOPOB
TpeTbeH oyepezy, BKIK04Yasi He3aJ0r0BbIX, PELIMJIA TPH HMXKECTOALUX UHCTaHLUH.

BepxoBHbiii Cya PP c aTum He corsiacusca. OH OTMeTHII, YTO B CUTyalUH, KOT A Ipax-
JlaHVMH UMeeT eJUHCTBEHHOE KUJI0€e IOMellleHre U TlepeiaeT ero B 3a/J10T OH paKTUYeCKHU OT-
Ka3blBaeTCAd OT NPUMEHEHHWSA B OTHOLIEHHWU HEero UCIOJIHUTEJbCKOr0 MMMyHUTeTA. BbIpy-
YeHHbIe JleHeXXHble Cpe/iCTBA llepelaloTCs TOJIbKO 3aJI0r0BOMY KPeAUTOPY M HANPaBJIAITCA
JJIs1 Y0BJIETBOPEHUS BCeX 0OecreYyeHHbIX 3aJI0roM TpeOOBaHMM (OCHOBHAs CyMMa 3aJ0JI-
’KEHHOCTH, [JOTOBOPHBble IPOLEHTHI, MOpPATOpPHble NpPOLEHTbl U (PUHAHCOBBIE CAHKIUH).
OcTaBiIMecsa [JeHeXxHble CpeACTBAa HCKIKYAKTCA W3 KOHKYPCHOM MacChl M IepelarTcs
J0JDKHUKY (onpegesieHre Cyzie6HOU KOJIJIETHM 110 3KOHOMUYeCKHUM cniopaM BepxoBHoro Cy-
Ja PO ot 26.06.2023 Ne 307-3C22-27054).

JlaHHBIM MOJX0/, BUAUTCA HaM 6oJiee JIOTUYHbBIM, OTBEYAKOLIMM MPUHIUMIIAM Pa3yMHO-
CTU W CIpaBeJJIMBOCTH, TaK KaK OTBedaeT 3aJadaM Npouefypbl 6aHKpPOTCTBA — HauboJiee
IIOJIHOE Y/I0BJIETBOpEHUE TPeOOBaHHUM KpPeJUTOPOB, a TaKkKe COXpaHeHHe OajlaHca Mexay
MHTepecaMU KOHKYPCHBIX KPeJUTOPOB U J0/DKHUKAZ.

[Io cMbIC/y AEHCTBYIOLETO 3aKOHOAATEIbCTBA UCIIOJTHUTEIbCKUU UMMYHUTET COXpa-
HsIeTCS1 B OTHOLLEHHUHU JI0JITOB, HEe 06ecreyeHHbIX UTOTEKON eJUHCTBEHHOI 0 UWJibs. KBapTu-
pa (foM), He HaXOAAILASACA B MIIOTEKE U He OTHOCAILASACA K POCKOLIHOMY »KUWJIbIO, He BXOJUT B
KOHKYPCHYIO0 Maccy, He MOXXeT ObITb pea/iM30BaHa M NOJJIEXKUT OCTaBJEHHUIO 3a TpaxKJaHU-
HOM /i/11 obecrniedeHus1 ero npasa Ha uJuie. Cie0BaTebHO, y UHBIX (He3aJ0r0BbIX) Kpe-
JIUTOPOB JIIOOOW U3 oYepesiel He MOXKeT CPOPMHUPOBATHCA MOAJIEKALIMX 3aLUTe Pa3yMHbBIX
IIPABOBBIX O’KM/IAHUM B NOJIYY€HHUH yZI0BJI€TBOPEHHA 3a CYET LeHHOCTH € JMHCTBEHHOI0 KH-
JIbSL.

[Tosunusa BepxoBHoro Cyaa P® B Onpenenenun ot 26.06.2023 Ne 307-3C22-27054
SIBJIIETCA PEBOJIIOIMOHHOM — /[0 MOMEHTA NPUHATUSA 3TOr0 ONpesiesiIeHUs] B POCCUMCKOM
npaBe OblJI He [0 KOHLA pelleH BONPOC, 3alvIeHbl JIU UCIOJHUTENbCKUM UMMYHUTETOM
JleHbI'H, OCTaBUIMECA OT MPOJAAXKH €JUHCTBEHHOTO »KUJIbS.

B otcyTcTBue yeTkol no3uuuu BepxoBHoro Cyna P® v npaBoBoil HeonpeeleHHOCTU
Ha (UHAHCOBBIX YNPABJSKOIIUX B JejaX 0 OAHKPOTCTBE MOCTYIMa0 00JbLIOE KOJIUYECTBO

1 Onpepenenve Cyne6HOM KOJIJIETMHM 10 9KOHOMUYECKUM criopaM BepxosHoro Cyza P® ot 29.10.2020
N 309-3C20-10004 no geny N A71-16753/2017// CIIC KoncynbTanTlliioc.

2 YecHokoB A. A, Enuctparosa E. A. [IpoTHBOieficTBHE HECOCTOATENBHOCTH B COBPEMEHHBIX YCJIOBUAX
KaK BaXXHEWIIMH 3JIeMEHT TMpPaBOBOM MOJUTUKU rocygapctBa // [laTeii  KOHrpecc LUBUJIHUCTOB
NMpPaBOOXPAHUTEJNbHbIX OpraHoB: Marepuanbl Bcepoccuiickolli Hay4YyHO-NPaKTUYeCKOW KoOHepeHIUU C
MeX/IyHapoAHbIM ydacTheM, HuxHuit HoBropon - Baphaysa, 30-31 mapra 2023 roma. - M.: O6uiectBo ¢
OrpaHHYeHHON OTBETCTBEHHOCThIO «PycaiHc», 2023. - C. 368
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»KaJ1I00, KOTophle CyJbl pacCMaTpUBaJU No-pa3HoMy. [IpuBesy oAMH U3 IPUMEPOB CyAeOHON
IpPaKTUKHU.

B utonie 2021 ropa B paMKax Jesia 0 6aHKPOTCTBe FpakJaHWHA OT JOJKHUKA NOCTY-
nuJa anoba Ha 6e3elcTBHe GUHAHCOBOIO YIPaBJIAKOLIET0, BbIpa3UBIleecss B HeHalpasJie-
HUM JO/KHUKY JE€HEXHBIX CPeJICTB, OCTABIIMXCS MOCJIE Y 0BJAeTBOPeHUsS TpeboBaHUH, obec-
NIe4YeHHBbIX 3aJ1I0TOM eJUHCTBEHHOI'0 KUJIb.

Cyn mepBOM MHCTAHIIMU B Y/JIOBJIETBOPEHUHM >KaJI0Obl OTKa3aJ, UCXOAS U3 TOrO, YTO
IIpaBOBasd MO3ULUA 110 BOIPOCY O llepeaye JODKHUKY JEHEeXHbIX CPe/ACTB, OCTABIIMXCA OT
peasin3alnuy eJUHCTBEHHOTO XXWJibfl, CPOpMHUpOBaHa B iekabpe 2018 roga, To ecTh nocJjie 3a-
BEpLIEHHUS] pacyeTOB C 3aJIOTOBBIM KpeAUTOpOM (ceHTsa6pb 2018 roaa), BBUAY 4ero B Jeit-
CTBUAX (GUHAHCOBOI'O yNpPaBJAKIIET0 OTCYTCTBYIOT NPU3HAKU HeJO0OpPOCOBECTHOCTH WJIU
Hepa3yMHOCTH.

AnennAMOHHBIN CyJ, OTMEHMJ CyZleOHbIA aKT U YAO0BJIETBOPUJ Kaloby JO/LKHUKA,
yKa3aB Ha TO, 4YTO IpaBOBasl MO3ULUsA [0 JAHHOMY BOINpocy Oblia U3joxeHa [IpesuguyMmom
Beiciiero Ap6utpaxHoro Cyga Poccuiickon ®epepauun enje B NOCTaHOBJIEHHWM OT
23.10.2012 N2 1090/12, B cBSI3U C 4eM cyeJi, 4TO GUHAHCOBBIN YIPaBJSIOIUN MIPU pacnpe-
JleJIeHUU IeHeXKHbIX CPeJICTB [leCTBOBAJI HEIPaBOMEPHO.

Cyn okpyra OTMeHHWJ NIOCTAaHOBJIEHUE alle/UIAUOHHOTO CyZa, OCTaBUB B CUJIe OImpe-
JleJleHHe cy/ia IepBOM UHCTAHIIMY, HA OCHOBAHUU Cjefytouierol.

[Ipu paspeuieHrnu Bonpoca 0 TOM, UMeJHUCh JIU B IOBe,eHUU apOUTPaXKHOTO yIIpaBJIs-
I0Lero NpUu3HakKu HeJJ0OpOCOBECTHOCTU M HEPA3yMHOCTH, CylleCTBEHHOe 3HaueHue UMeeT,
JleiCTBOBaJI JI1 OH B CUTyalUy [PAaBOBOU HeONpeJeJIeHHOCTU B OTHOLIEHUSX, CBA3aHHBIX C
NOpPsIKOM pacyeToB MpPHU peany3alyu 3aJ0KEHHOr0 MMYILLECTBA, B TOM YHUCJe [0 NPUYHUHE
OTCYTCTBHUSA €UHO0Opa3us B IPUMEHEHUH 3aKOHOJaTebCTBa (MyHKTHI 4, 12 nocTaHoBJe-
Hus [lnenyma Boicuiero ApéutpakHoro Cyna Poccuiickoit @enepauuu ot 30.07.2013 Ne 62
«0 HEKOTOpbIX BONpPOCAX BO3MeLleHUs] YObITKOB JIMLIAMHU, BXOJSIIMMU B COCTAaB OPraHOB
IOPUANYECKOTO JIMLa).

B nanHOM ciyyae Ha MOMEeHT pacnpegesieHds1 GUHAHCOBBIM yNPaBJSAOLAM JIEHEX-
HbIX CPe/CTB, NOCTYNMBUIMX OT peaju3ald 0OpeMeHEeHHOro 3aJI0roM eJUHCTBEHHOIO »KU-
Jibs (Ma# - ceHTa6pb 2018 roaa), ycrouuBas cyfebHas NpakTHKa [0 JaHHOMY BOIIPOCY OT-
cyTcTBOBaJsa. Ha ypoBHe cy/ila okpyra nos3uuus 0 TOM, YTO B CJydyae oOpallleHUs1 B3bICKaHUSA
Ha eJUHCTBEHHOE KUJIbe BbIPYYKa OT MpPOJAAXKH, OCTAaBUIAACH NOC/I€ pacyeTOB C 3aJIOTOBBIM
KpeAUTOPOM, A0J>KHA NOCTYNUTD JODKHUKY /ISl IPUOOPETEHUS UHOTO KUJIOTO NOMeleHUs
B3aMeH pea/IM30BaHHOI'0 U He MOXKET ObITh pacnpejiesieHa Mex/ly UHbIMU KpeJUTOPaMHU [0
nprobGpeTeHHs HOBOIO >KWJIMIA, BIepBble Oblia BbiCKa3aHa B jekabpe 2018 roaa (mocra-
HoBJIeHHUe 10 feny Ne A76-8158/2017).

TakuM o6pasoM, JeicTBHUSI GUHAHCOBOTO YIPAaBJISIOLIETO [0 pacnpe/ie/ieHUI0 BbIpyy-
KM OT peasiM3aljdM MpeJiMeTa 3aJjiora B COOTBETCTBUU C OyKBaJIbHbIM NPOYTEHUEM HOPMbI
nyHKTa 5 ctaTbhu 213.27 3aKoHa 0 6aHKPOTCTBE COBEpPIIEHbl B CUTYal[UM IPAaBOBOU Heolpe-
JleJIEHHOCTH, a IOTOMY He MOTYT ObITh KBaJIMGUIMPOBAHbI KAK HE3aKOHHBIE.

[Ipy 3TOM BOmpeKH BBIBOAY ameUISIMOHHOrO CyJa NocTaHOBJieHUe [Ipe3uauyma
Bricuiero Ap6utpaxHoro Cyna Poccuiickoit ®@enepanuu ot 23.10.2012 Ne 1090/12 npaso-
BOU MO3ULMHU [10 CHOPHOMY BONPOCY HE COJlEPKUT.

B npuBeseHHOM NprMepe KacCallMOHHbIHN CyJ, OKpYyra, BCTaJsl Ha 3alUTy apOUTPaKHO-
ro ynpaBJsiiollero, OTMETHUB OTCYTCTBHE eJMHO0OpPAa3HOM Cy/leOHON MPAaKTUKK U NPaBOBYIO
HeOoNpe/ieJIeHHOCTD, UTO B CY/leOHbIX aKTaX BCTPe4yaeTCs JOBOJIBHO PeKO.

WHTepecHBIM ABJIS€TCA NPAaBOBOM MHCTPYMEHT, OTPAaHUYMBAIOLUN UCTIOJHUTE/IbCKUN
MMMYHUTET B OTHOIIEHUHN POCKOIIHOTO XUJbsl (HAX0JAIIErocs B 3aJ10re), CHOCO6CTBYOUIUN
obecrieyeHUI0 UHTEPECOB HE3aJIOTOBBIX KPEeAUTOPOB. MHTepeceH MexaHU3M NPU3HAHUSA

1 MocTtaHoB/IeHUE APOUTpAXKHOrO cyZa Ypasbckoro okpyra ot 12.04.2023 Ne ©(09-1065/23 no geny
Ne A60-45699/2016 // CIIC KoucysnbTaHTILitoc.

137



e/JMHCTBEHHOT'0 NPUIOJHOrO >XWJbfl IpaXkJAaHHWHA-0AHKPOTA, ABJAIOILETOCH POCKOIIHBIM,
BO3MO>KHO JIM B TAKOM CUTyalMU 06paTUTh B3bICKAaHHUE Ha JleHeXKHble CPe/ICTBA, OCTABIIHECs
IpY MoraiieHuu TpeOOBaHMU 3asioroBoro kpeautopa? Ha gaHHBIM MOMEHT HU cyAe6Has
NpaKTHUKa, HU 3aKOHO/ATebCTBO OTBET Ha 3TOT BOIIPOC He /aeT.

[Ipo6es B laHHOM BOIpoOCe B CBOK O4Yepe/ib JaeT OCHOBAaHUS MPOTHO3UPOBATh PUCK
BbIBO/J|a TAKOTO MMYLECTBA U3 KOHKYPCHOW Macchbl MOCPeACTBOM MHAUBUAYAJbHOTO COTJa-
lIeHus (MJ1aHa peCTPYKTYpPU3aL M1, MUPOBOI'O COTJIallleHHUsI) MeX/y 3a/J0TOBbIM KpPeAUTOpPOM
U JJO/DKHUKOM. JTO CBOIO O4yepeZb JaeT TOJTYOK JJIs Pa3BUTHUs CXeM [iJisl 6e3yCJ0BHOTO UC-
KJIIDUEeHHs] TaKOI'0 KUJIbsl U3 KOHKYPCHOW MacChl U CHH>KeHUI0 3P PeKTUBHOCTU NPOBeJIeHUs
npoueayp 6aHKpPOTCTBA. ITO JIMLIb OJ{HA U3 BO3MOXKHBIX CXeM 3JI0yNIOTpebieHu L.

Bo u3bexxaHue 3TOro HaM BUJUTCA OJWH BbIXOJI, TaK, HAllpUMep, JODKHUK UMeeT poc-
KOLIHBIM J10M, HaxoJsAluics B 3asore y baHka. B cuTyauuy, korja 3a10/K€HHOCTb 110 UII0-
Teke cocTaBJjisieT npuMepHo 20-25% OT pbIHOYHOM CTOMMOCTB JJOMa Ha JaTy MPOJaXKH, COOT-
BeTCTBYs JIoTUKU BepxoBHoro Cyzna P®, ynpaBaswomui Jo/keH nepeaatb Jo/LKHUKY 70%
BBIPYUYKH, YTO He OTBevaeT LeJsM Npoleypbl 6aHKPOTCTBA. B Takol cuTyauuu HauboJiee
ONTUMaJIbHBIM OyJleT HalpaBJieHHWe YIPaBJAAKILUM 3asBJe€HUs B CyJ, pacCMaTpUBAIOLIUU
6aHKpOTHOE JieJ10, C 3asiBJIEHHEM O paspellleHUuH pa3HorJjacui B nopsjke cratbu 60 ®3 «O
6aHKpOTCTBe (HECOCTOSATENbHOCTH)» B LieJIsIX NPHU3HAHHUS 3aJI0TOBOTO XKHUJIbsl POCKOLUIHBIM U
C BbIpYYEHHbIX JleHEXHbIX CpeJCTB, NPUOOpecTH 3aMeljaollee KUJIbE, a OCTaBILHeCH Je-
HeXXHble CpeJiCTBa paclpe/ieIMTh MeX/Jy KpeAuTopaMu (IOJIHOCTbIO MOracuB TpebGoBaHUSA
3aJI0Or0OBOTr0 KpeAuTOpa).

JlaHHBIN OJXO0/, AABJISETCS ONTHMaJbHBIM, TaK KaK OH 3allUIlaeT UHTePeChl JOJIKHHU-
Ka (JO/DKHUK Gy/1eT MMeTh »KUJIbe), 3alMilaeT UHTepechl He3a/J10I0BbIX KPeAUTOPOB, TaK Kak
OHU CMOTYT Y/JI0BJIETBOPUTb CBOU TpebOBaHUSA XOTs O6bI YaCTUYHO. be3ycs0BHO, npuberaTb K
JJAaHHOMY MeTOJy NOINOJIHEHHUS] KOHKYPCHOM Macchl HEO6XOAUMO TOJIBKO B C/1y4ae 3KOHOMHU-
4YeCKOH 11eJ1eC000pa3HOCTH U pealbHOW BO3MOXXHOCTH MOTacUTh TpebOBaHUs KPeLUTOPOB C
YeTKUM CObJII0/leHHueM 6alaHCa MHTePEeCOB KaX/40i U3 CTOPOH.

Takke Ha MpaKkTHKe BO3HUKAIOT CUTYalluH, KOrJa y rpakJlaHUuHa-J0/KHUKA OTCYT-
CTBYeT NpPOCpPOYEHHasl 3a/J0/KEHHOCTh MO JI0TOBOPY MIIOTEYHOr0 KpeJUTOBaHUA (3asiora
’KWJIbs1), IPX 9TOM UMEIOTCS HeolJIaYeHHbIe JJ0JITU NepeJ, UHbIMU He3aJ0rOBbIMU KpeJUTo-
paMu 1o APYyruM KpeAUTHBIM (3aeMHbIM) U MHBIM 006513aTeJIbCTBAM, He3aJI0rOBble KpeJUTO-
pbl BIIpaBe 0OpaTUTBhCA C 3asiBJIEHHUEM B apOUTpPaXKHbIM CyJ O MPU3HAHUM TpakJaHHUHA-
JIO/DKHUMKA G6aHKpPOTOM U B XOJle HpoleAypbl GAaHKPOTCTBA TPaKJAaHUH JIMLIAETCS eJWH-
CTBEHHOTO >KUJIbsl, 00peMEHEHHOr 0 UIOTEKOU (3a710roMm).

B I kBapTtase 2023 rozsa 6b11 pa3paboTaH 3aKOHOMPOEKT? MO YCTAHOBJIEHUIO MPaBo-
BbIX FapaHTUN COXpaHeHUs eJUHCTBEHHOIO JJIs FpakJaHUHA-J0/HDKHUKA U YJIEHOB €ero ce-
MbH KUJIbS, HAXO/Ierocsi B 3ajiore, Npu JUYHOM OAHKPOTCTBE M BHECEHHIO U3MEHEHUH B
cT. 213.10 PenepanbHoro 3akoHa oT 26 okTsa6ps 2002 r. N 127-P3 «O HecoCTOATENbHOCTH
(6aHKpOTCTBE)».

3aKOHONPOEKTOM Mpe/JiaraeTcst yCTAaHOBUTb BO3MOXHOCTb YTBEP K EeHHS apOUTpax-
HBIM CY/IOM B paMKax Jiejla 0 6aHKpPOTCTBE rpakZlaHUHa OT/IeJIbHOI'0 MUPOBOT'O COTJIAallleHUs
MWW IJIaHa PeCcTPYKTypU3alUU JOJroB B OTHOLIEHHMU TpeOOBaHUs KpeJUTOpa, KOTOpOe
obecreueHO UNOTEKOM KUJIOTO MOMellleHUsI (ero 4acTH), ABJASAKOLIErocs AJis FpakJaHuHa U

1 XyxuHn A. M. HekoTopble BONpOChI COBEpPUIEHCTBOBAaHMS 3aKOHOJATEJNbCTBA B cdepe
MPOTHUBO/IENCTBHS NMPAaBOHAPYLIEHUSIM CO CTOPOHBI apOUTPAXKHOTO YIPABJISIOIETO YU UHBIX JINL, Y9aCTBYIOIINX
B Jlesie 0 6AHKPOTCTBe // AnTalCKu IopuandecKuid BecTHUK. 2016. Ne 3. C. 159

2 3akoHomnpoekT Ne 309801-8 o BHeceHHUU u3aMeHeHUl B PeepaibHblM 3aK0H OT 26 okTs6ps 2002 r. N
127-03 «0 HecoCTOATENBHOCTH (6aHKPOTCTBE)» (B YaCTU COXpaHEHUs JIOr0BOpA 3aJI0Ta eIUHCTBEHHOT'0 KHUJIbsI
npu 6GaHKpPOTCTBe rpaxjaaHuHa) // CucTeMa o6ecnedyeHUs 3aKoHOJaTesJbHOUW [JesATenbHOCcTH URL:
https://sozd.duma.gov.ru/bill/309801-8 (gaTa o6pamenus 30.03.2024 r.).
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COBMECTHO IMPOXHWBAKIINX C HUM YJIEHOB €Iro CeEMbHU € JMHCTBEHHbIM IIPHUT'OAHbIM [JIA [IOCTO-
AHHOT'O IIPOXXMBAHHUA ITOMELIEHHUEM.

KOJIJIN3UOHHOE PETY/IMPOBAHUE HAC/JIEACTBEHHBIX OTHOIIEHU!
B MEXAYHAPOJHOM YACTHOM IIPABE

P. M. boeomono8a,

cmydenm Opuduveckozo uHcmumyma

Anmaiickozo 2ocydapcmeeHH020 yHUgepcumema, 2. bapuaya.
HayuHulitl pykogodumeus: k.10.H, doyenm E. H0. KosaseHko.

Ha cerogHAmHWM JeHb MeXAyHapoJHble Hac/eCTBeHHble NPAaBOOTHOLIEHUS ABJISA-
I0TCA HauboJiee pa3HOOOPA3HBIMU U NPOO6JEMAaTUYHBIMU 10 CBOEMY NIPAaBOBOMY peryJupo-
BaHU10. Crienuduka MexxAyHApOJHbIX HACJeJCTBEHHBIX IPAaBOOTHOIIEHUH BbI3BaHa TeM, UTO
Ha HUX 60JIbILlIOE BJIMAHUE OKa3blBaeT KYJbTYpa, PEJIUTUs, TPAAULIUH, 00bIYad KaXKA0T0 KOH-
KpeTHOro rocyfapcrba. M kak nucasn yyennoid /[I.U. Menep: «IlpaBo Hac/ief0BaHUSA y KaXKI0T0
HapoJia CBOeobpa3Ho, TaK UTO MOJIOXKEHUSI OJJHOI'O 3aKOHOJATeJbCTBA He NMPUMEHSITCA K
Apyrum»l,

CJI0KHOCTB HacJIeJOBAaHUSA B MEX/AYHAPOJHOM YaCTHOM IIpaBe NPOAABJIAETCA U B TOM,
YTO NPAKTUYECKH OTCYTCTBYIOT YHUPULIMPOBAHHbIE MeX/yHapO/Hble [IpaBOBble aKThl, KPO-
Me KoHBeHIMH, yCcTaHaBJIMBaWOLlEd eJHHOOOPa3HbIK 3aKOH 0 GpopMe MeXAyHapOoAHOro 3a-
BellaHUsA (BawnHrToH, 26 okTa6pa 1973 r.)2. OfHAKO CTOUT OTMeTUTh, YTO Poccuiickas Pe-
Jiepauus ABJseTca y4yacTHULed KOHBEeHIIMHY 0 NPaBOBOM NOMOIIY M NIPAaBOBBLIX OTHOLIEHUAX
0 TPaXK/AAaHCKHUM, CEMENHBIM U YroJI0BHBIM JiesiaM (MuHck, 22.01.1993)3 u MHOXecTBa ABYX-
CTOPOHHUX COIJIAaLIeHUU O NMPABOBOM NOMOINU IO IPaXKJaHCKUM, CEMEHMHBbIM U YTrOJIOBHBIM
fenaMm (Hanpumep, ¢ Pecny6sinkoit Pymbinus, YepHoropuei, boarapuei u T.4.) B KOTOPbIX
IOMHKMO NPOYMX BONPOCOB OCBeIlleHbl HOPMbI, OTHOCSILIMECS K BbIOOPY MpaBa HacJe0BaHUS.

[IlpruMeyaTesibHO, YTO MHTEPHALMOHAIM3ALMsA pelleHUsl NPaBOBbIX MPO6JieM Hacje-
JIOBAaHUS UMeeT MeCTO He TOJIbKO B CerOJHAIIHEN JeMCTBUTEJNbHOCTH, HO ¥ B PAHHUX NIpaBo-
BbIX NaMATHHUKax /IpeBHeu Pycu. Tak, B goroBope kHA3d OJsiera ¢ BuzaHturnamu 911 r. co-
Jlep>Kajiach creliMajbHasg HOpMa, NMOCBSAIeHHasA PYCCKUM, HaxX0ALUMMCA Ha CayXb0e y umie-
paTopa, KoTopas yCTaHaBJIMBaJIa, YTO «eCJM KTO U3 HUX YMPET, He 3aBelllaB CBOEro uMylle-
CTBa, a CBOUX POJCTBEHHUKOB y Hero B ['peniun He OyZeT, TO MyCTh BO3BPATAT BCe UMYILle-
CTBO GJIM>KaMIIKMM POACTBEHHUMKaM Ha Pycu. Eciu ke oH cocTaBUT 3aBelljaHue, TO IyCTh TOT,
KOMY OH HalycaJsl paclopshKeHUe HacJleZ0BaTh UMYILECTBO, BO3bMeT UMYILECTBO U HACleLy-
eT B HeM»*. JlaHHY10 HOPMY [10r0BOpa y4eHble ONpeJesfAloT, Kak ApKUW NpUMep ABYCTOPOH-
Hell MeXXyHapoJHO-NPaBOBOM YHUPHUKALIMU [T0JI0XKEHUN O HACeJOBaHUH.

B Tex cay4asx, Korja HeKOTOpble BOIPOCHI HaCJeL0BaHUS HEOMHAKOBO 3aKpelJeHbl
B IIpaBe pa3JIMYHBbIX TOCYyZAapCTB, BO3HUKAIOT KOJIJIM3UM 3aKOHOJATEJbCTB B 006J1acTH
Hac/JeACTBEHHOro npasa. Ha coBpeMeHHOM 3Tamne pa3BUTHA MeX/AYHApOAHBbIX HAC/leACTBEH-
HBbIX OTHOLLIEHHUH cGOPMHUPOBAJIKCh CJIeAYIOLHe OCHOBHbIE TP0O6JIeMHbIe BONPOCHI:

1 Jlapuna T.0. Kossn3noHHOe ™paBOBOe peryJdpoBaHHWEe HACAE[CTBEHHbIX OTHOIIEHUH B
MeXyHapoJHOM YyacTHOM npaBe // [Ipo6JsieMbl poccuiickoro 3akoHoAaTenbcTBa. 2023. Ne3. C. 56.

2 KoHBeHIus, npefycMaTpUBaOLiasi €JUHOOOPA3HbINA 3aKOH 0 popMe MeXAYHApOJHOIrO 3aBelaHUs
(BaurmurroH, 26.10.1973 1.) // CIIC «KoucynbTanTIIIOCY.

3 KonBeH1yMss 0 NpaBOBOKM MOMOLIM KU MNPaBOBbIX OTHOLIEHUAX IO TPAXKAAHCKUM, CEMEWHBIM U
yroJioBHbIM JiesiaM (MuHck, 22.01.1993) // CIIC «KoncyabTanTILaoc».

4 WHmakoBa A.O. Mex/1yHapo/iHOe YaCTHOE MPaBo: YYeOHUK JJisl BY30B. 2-e u3f.. — M.,: lOpaiit, 2023.
— C. 347.
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1. pas/JMyHOe MOHUMaHUe HPUJUYECKON NMPUPOAbI HAc/leL0BaHWsA, a UMEHHO: B
pPOMaHO-repMaHCKOM NIPaBOBOU ceMbe HacJe0BaHUe — 3TO pa3HOBUHOCTb YHUBEPCAJIbHOT 0
npaBonpeeMcTBa (KJIacCUUYECKHMM NMpHUMepoM BbicTynaeT Poccuiickas ®epepauus, ct. 1110
['K P®, B aHI/10-CaKCOHCKOW MPaBOBOM CeMbe HacJjeJJlOBaHHWE — 3TO paclipe/ie/ieHue UuMylie-
CTBa Hac/JeAo0[aTe s MeX/y NOTeHMa/IbHbIMU HacJleJHUKaMU;

2. omnpefesieHUe Kpyra 3aKOHHbIX HacCJeJHUKOB U HUX 04YepeJHOCTU (B pasHbIX
CTpaHax Kpyr HacJeJHUKOB MOXeT ObITh JIM00 OoJiee IIUPOKUM, JIUOO OoJiee y3KKM, a TaKKe
MOXKeT He ObITh JleJIeHHs] HacJeIHUKOB Ha o4epe/iu);

3. HeOJMHAKOBOe 3aKOHOJaTeJIbHOe 3aKpellJieHue BUJ0BOTO COCTaBa Hac/leJHU-
KOB, UX CTaTyca, KOTOpPOe, 3a4acTyl0, MOXeT IMOBJiedb 3a COOOU CHUTyallMlo, KOTJa K CTpaHe
CBOEro JIMYHOI'O 3aKOHA JIMLO He fBJISeTCH HAacJAeJHUKOM, a B CTPaHe OTKPBITHUSA HacJe[CTBa
YKJIaJlblBaeTCsd B 3aKOHOJATes/bHble TPeOOBAaHUS M BIOJIHE MOXET BBICTYNUTb B POJH
Hac/leHUKa;

4, pa3jMyHOe coJep:KaHWe MpPaBO- JAEeCrHOCOOHOCTH MPU MNPUHATHU JIUIOM
HacJ1e/|CTBa;
5. CPOKHM MPUHSTHS HAC/IEACTBA U OCHOBAHUSA JJIs €r0 MPO/iJIEeHHs BO BCEX TrOCy-

JlapCTBax pa3Hble U MHOTO€ JIpyTOe.

B MupoBoO#i npakTHKe NPU pelleHUU KOJJIW3UOHHBIX BONPOCOB HAacJe[0BaHUS 4Yallle
BCET0 MCMOJIb3YIOTCA CeAy0lHe KOJJIU3UOHHbIE IPUBA3KU:

1) 3akoH cTpaHbl TpaxKJaHCTBa Hacjefojatess: «HacimencTBeHHble OTHOLIEHUSA
onpeJeIIITCA N0 MpaBy roCylapCTBa, FPaXKJaHMHOM KOTOPOTO SABJISJICA HacJe[0AaTesb Ha
MOMeHT cBoell cMmepTu» (cT. 28 'K I'penun). /lanHas npyBs3Ka sBJsETCS HauboJiee pacnpo-
CTPaHEHHOH;

2) 3aKOH CTpaHbl MOCJEeJHEr0 MecCTa XKUTeJbCTBa Hacjegojatessi: «HaciegoBaHue
omnpeesisieTcs, KAKUM Obl HU ObLJIO MECTOHAXO0X/IEHUE UMYILLEeCTB, 3aKOHOM I0CJeJHET0 Me-
CTa KUTeJbCTBA HacieaoaaTeasa» (cT. 2100 I'K [epy);

3) 3aKOH CTpaHbl MeCcTa HaxX0XJeHHs HacJaeACTBeHHOro umyiectBa: «HaciegoBanue
10 3aKOHY U 110 3aBeILaHUI0 PETYJIUPYETCs N0 NPaBy CTPAaHbl MECTOHAXOX/IEHUS UMY eCTBa
Ha MOMEHT cMepTH Hacaegozartes» (cT. 30 3akona o MUII Ypyraas)?.

CorsiacHo cT.54 Kozmekca MexayHapoaHoro yactHoro npasa Tynuca 1998 r. Hacneno-
BaHUe MOJYMHSIETCS BHYTPEHHEMY 3aKOHY TOCyAapCTBa, TPaXKJaHCTBO KOTOPOro HMeJ
HacJie[jo/laTesJib HA MOMEHT CMEPTH, WM 3aKOHY IOCYy[apCTBa €ro MocjeJHero MecTa »H-
TeJIbCTBA, UM 3aKOHY roCyZlapCTBa, B KOTOPOM OH OCTaBUJI MocJie cebs uMyiecTBoZ. Takum
06pa3oM, TYHUCCKUN 3aKOHO/aTe b YCTAHOBWJ aJibTEPHATUBHOE NMPUMEHEHHE TPEX KOJIJIU-
3WMOHHBIX IPUBSI30K.

[K PO copepUT cTaTblo, NOCBSALIEHHYID MEXAYHAapOJAHOMY HacJeJO0BaHUIO — CT.
1224. B HeM onpenesieHO, YTO OTHOIIEHHUS MO HAaCJeJOBaHUIO ONIpe/esIsIloTCA M0 NpaBy CTpa-
Hbl, T/le Hac/elo/laTe b MMeJl IOCAe/IHeEE MECTO XKUTEJIbCTBA, €CJIM UHOE He NMPeJyCMOTPEHO
YKa3aHHOM CTaTbeM.

B cBow oyepenb, Hac/lel0OBaHME HEJIBUKUMOTO MMYILECTBA ONpe/essieTcs Mo NpaBy
CTpaHbl, TZle HaXOJUTCS 3TO UMYIIECTBO, a HacJeJ0BaHUEe HEJIBUKMMOTO UMYILECTBA, KOTO-
pOe BHECEHO B roCcy/lapCTBeHHbIN peecTp B Poccuiickon degepanuy, - Mo pocCUHUCKOMY Npa-
By. OTHeceHHe HUMYILECTBA K JBWXXUMBIM JIMOO HEJABWKHMBIM BelllaM, UCXOJs W3 MPaBUJI
kBasnbukauuy, cogepxamuxcsa B ctatbd 1205 'K P®, OyzeT ocyliecTBASTbCS MO NMpaBy
CTpaHbl, IJle 3TO UMYLIeCTBO HAXOJUTCS, KpOMe MMYILECTBA, BHECEHHOI0 B IOCYyAapCTBEH-
HbI¥ peecTp. CTaTbsl 1224 'K P® roBopuT Takke 0 CIOCOOGHOCTH JIMIA K COCTABJIEHUIO JINOO
OTMeHe 3aBeljaHUs], KOTopas ONpefesisieTcs MO0 NpaBy rocy/lapCTBa, IJe 3aBeljaTeb UMeJ

1 I'etbMman-IlaBnoBa, U.B. MexyHapojHoe yacTHOe npaBo. ToM 2: y4eGHUK [iJisi By30B. — 6-€ U3[,,
nepepab. u fon. — M.,: FOpaiit, 2023. C.388.

2 Kopekc mexayHapogHoro vyactHoro mpasa TyHuca 1998 r. // OduuumanbHbIi UHTEpPHET-NOPTAJ
[3niexTponHBI# pecypc]: https://pravo.hse.ru/intprilaw/doc/080401.
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MeCTO XUTeJbCTBA IIPH COCTABJIEHUH 3aBelllaHus MO0 COOTBEeTCTBYowero akta. K popmam
3aBeljaHus OyAeT, UCX0as U3 cMbIca cTaTbu 1224 T'K PO, npuMeHATHCA TakKe MpaBo MecTa
COCTaBJIEHUS 3aBelL]aHUsA JIMOO aKTa.

CTtouT oTMeTUTH, 4YTO 0AHOM cTaTbu B 'K PO, perynupytouel Bonpockl Hacjle[0Ba-
HUS IBHO HEJOCTATOYHO. B 4aCTHOCTH, OTCYTCTBYeT TaKOe MOHATHE KaK Hac/eACTBEHHbIN
CTaTyT U KpYyr BONPOCOB ero o6pasywouuxl. B 1oKTpuHe BbIpabOTAHO MOHSATHE «HACJE]-
CTBEHHBIM CTAaTyT» — 3TO ONpeJesisieMOe Ha OCHOBAaHUHN KOJIJIM3UOHHOW HOPMbI IPaBO, NOJ-
Jiexxallee IpUMEHEHHUIO KO BCEW COBOKYIHOCTH HAC/A€ACTBEHHbIX OTHOLIEHUH, CBA3aHHBIX C
MHOCTPAaHHBIM NpaBonopsagKkoM. OHO peryjupyeT, B 4aCTHOCTU: MOMEHT U MeCTO OTKPbITUSA
Hac/le/CTBa; JIML, NPU3BaHHBIX K HAacC/JAeJ0BaHUIO; Ka4eCcTBa, KOTOPbIMU JOJDKHBI 006J1a/jaTh
HacJIe[JHUKH; OCYLeCTBJIEHHE BJIAJIEHUS UMYILECTBOM, OCTABLIUMCS NOCJEe yMEPLIEro; ycJo-
BUS U NIOCJI€ICTBUSA NPUHATHUSA HaCJe[CTBA UJIU OTKa3a OT Hero; npejesbl OTBETCTBEHHOCTHU
HacJIeJHUKOB 10 HACJeACTBEHHOMY NaCCHUBY; CylleCTBEHHbIE YCJI0BUSA 3aBellaHUs, U3MeHe-
HUEe WJIK OTMEHY 3aBelllaTeJIbHOT0 pacnopsi>)KeHus, a TakKe 0coOble OrpaHUYEeHMs MpaBa 3a-
BellaTh WM NIPUHUMATh 3aBellaHHOE U JIP.

OTcyTcTBUE TaKUX MOJIO)KEHUH TOBOPUT O HEJOCTATOUHOW NPOPabOTAaHHOCTU BOMPO-
COB MEX/JyHapOoJHOTO HacJeJ0BaHUS B POCCUMCKOM 3aKoHoJaTeabcTBe. TakuMm o6pa3oM, B
ctatbe 1224 T'K P® ckyaHO npeacTaB/ieHbl KOJIJIM3UMOHHbIE HOPMbI, perjiaMeHTUpYIole
paccMaTpUBaeMbld BUJ, TPABOOTHOUIEHUH.

CTOUT OTMETHUTD, UTO B MOJAABJIAIOILEM OOJBIIMHCTBE CTPAaH UMeET MECTO paclierie-
HUe HACJe[CTBEHHOrO CTaTyTa — 3aKOHOJATeJ b YCTaHABJIUBAET Pa3BeTBJIEHHbIE LIENIOYKHU
KOJIJIN3UOHHBIX HOPM, IPUMEHUMBIX K Pa3/IMUHbIM aclleKTaM Hac/1eCTBEHHbIX OTHOLIEHUH.
fABreHne «MHOKECTBEHHOCTU KOJIJIM3UOHHBIX MPUBA30K» O0COOEHHO XapaKTepHO [Jifl pery-
JINPOBaHUS HAC/E/ICTBEHHbIX OTHOILLIEHUH, CBSI3aHHbBIX C MHOCTPAHHbBIM NIPABOMOPSIKOM?Z,

«KackazgHasi» cucteMa KOJIJIM3MOHHBIX IPUBSI30K Npe/IoJiaraeT 3aKpelnjeHue KoJau-
3WMOHHBIX HOPM B ONpe/ieJIeHHOM NOCJeJ0BaTeJbHOCTH, Ipe/noJararouie HeCKOJbKO Bapu-
aHTOB pelleHUs1 KOJJIM3UMOHHOTO BONPOCA, B 3aBUCHMMOCTH OT CYILECTBA MPAaBOOTHOLIEHMUS,
ero crnequdUKU U Jarouiasi BO3MOXXKHOCTb NPAaBONPUMEHUTEJI0 WJIM UHBIM 3aMHTEPECOBaH-
HbIM JIMI]AM BbIOPATh /ISl yperyJUpoOBaHUs CBOMX MPABOOTHOLIEHUH JIMOO /sl pa3pelleHus]
criopa ONTUMaJbHYIO [iJIs1 HUX MoJesb3. [[puMepoM «KackaZHOW» MOJesiu NPaBOBOr0O pery-
JIUPOBaHUS B POCCHUUMCKOM 3aKOHOJaTeJbCTBe BbicTynaeT cT. 1221 'K P®, ognako, faHHas
CTaThsl HE 3aTparuBaeT BOMPOCOB HACJIeJ0OBAHUS.

B HacneAcTBeHHbIX MPAaBOOTHOLIEHUSX BCe 4allle MPOSBJSEeTCH 001as TeHJeHLUs
pacuMpeHusi IpUMeHeHUs] aBTOHOMHUM BOJIA CTOPOH. Bo MHOrMX CcTpaHaxX yCTaHOBJIEHO, YTO
HacJie[jo/laTesib MOXKET yKa3aTb IPaB0, KOTOPOe NO/JIEXXUT NPUMEHEHUIO KO BCEMY €ro UMY-
mectBy. OZJHAaKO B HAC/J1€ICTBEHHbIX OTHOLIEHUSIX aBTOHOMHUS BOJIU JIOBOJIbHO PEJIKO MOXKET
MMeTb HeOTpaHUYEHHbIN XapaKTep.

[Ipu BbI6OpE MPHMEHHUMOTO MpaBa BO3MOXKHO:

1. aJIbTEPHAaTUBHOE NPUMEHEeHUe 3aKOHa rPpaK/JaHCTBA U 3aKOHA JOMUIIMJIHUA 110
yKa3aHUI0 HacaepodaTess: «JIMLo MOXKeT yKa3aTh AJs peryJMpoBaHuUs B 1jeJIOM HacJie[0Ba-
HUS IOCJIe HETO HA 3aKOH KaKOro-JK00 rocyZjapcTBa; 3TO YKa3aHUe UMeET JeiCTBUE, TOJIbKO
€CJIU JIUI0 HA MOMEHT CMePTH 06J1a/1a/10 TPAXKAAHCTBOM 3TOr0 rOCyJapCTBa UM UMEJIO TaM
CBO€ MECTO >XUTEeJNbCTBA. JTO YKa3aHUe JOJPKHO OBbITh BbIpaXKEHO B KAKOM-JIMOO0 3asIBJIEHUH,
obJsiedeH HOM B QOpMy pacnopsikeHHs Ha ciay4dau cmeptu» (cT. 1044 Kopekca BypkuHa-
daco);

1 Jlapuna T.0. KossnsnoHHOe mNpaBOBOe peryJdpoBaHHWEe HACAE[CTBEHHBIX OTHOIIEHUH B
MeXyHapoJHOM YyacTHOM npaBe // [Ipo6JsieMbl poccuiickoro 3akoHoaaTenbcTBa. 2023. Ne3. C. 58.

2 T'erbmaH-IlaBsioBa, U.B. MexayHapoaHoe yacTHoe npaBo. ToM 2: y4eOGHUK AJisI BY30B. — 6-€ U3[,,
nepepab. u fon. — M.,: FOpaiit, 2023. C. 389.

3 Jlapuna T.I0. KosnusuoHHoe mpaBOBOe peryJaMpoBaHUEe HacCJeACTBEHHBbIX OTHOLIEHHWH B
MeX/IyHapoAHOM YacTHOM npaBe // [Ipo6sieMbl poccuiickoro 3akoHoaaTeabcTBa. 2023, Ne3. C. 58.
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2. aJibTepHaTUBHOE NIPUMEHEHHe 3aKOHA IPaXKJaHCTBa, 3aKOHA JOMULU/INA U 3a-
KOHA MeCTa HaxOXJeHUs HeJBHKMMOTO HMMYILECTBA [0 YKa3aHUI0 Hacjaexpozarens: «Jlumo
MOXeT yKa3aTb B 3aBelllaHUM NpaBo, IPUMEHHUMOE K HacJeJOBAHHUIO ero UMYyILecTBa, IpU
YCJI0BUH, YTO 3TUM NIPAaBOM fIBJISIETCA NPAaBO CTPaHbl €ro rpakJlaHCTBAa UJIH €ro AOMULUINSA
Ha MOMEHT OCYIeCTBJIeHUs BblOOpa MpaBa MJM HAa MOMEHT ero CMepTH JIM60 MpaBO MecCTa
HaX0XKJeH!s NpUHaAZJIeXallero eMy HeJJBUXKUMOI'0 UMYILLECTBA, HO JIMIlb IPUMEHUTENBHO K
Hac/Je0BaHUIO 3TOr0 HeZBMKUMOro uMmyniecta» (cT. 3098 I'K KBebeka);

3. aJbTepHAaTUBHOE IpUMeHeHUe 3aKOHa FPaXKJaHCTBa, 3aKOHA JOMULM/IUA U 3a-
KOHa, IPUMEHUMOTO0 K PEXXUMY CYNPYKECKON COOCTBEHHOCTH, 10 yKa3aHUIO HacJle[0aTe s :
MOXeT ObITb ONpeJie/IeHO, YTO MPHMEHHWMBbIM NpPaBOM fABJseTcs: (a) mMpaBoO rocyAapcCTBa,
rpaXkZJaHMHOM KOTOPOTrO fIBJSIETCS YMepIIMA Ha MOMEHT COCTaBJIeHUs 3aBelLjaTesIbHOIro
pacnopsi:KeHus WM B MOMEHT CMepTH; WiH (b) 3aKOH rocyzapcTsa, B KOTOPOM YMePLIHUH MO-
CTOSIHHO NPOXKMBaJl B MOMEHT COCTaBJIEHUS 3aBellaHusl UM B MOMEHT CMepPTH, WU TaM, IJie
JIUII0 MIOCTOSIHHO NPOXKMBAJIO paHee; C) eC/Id yMepIIUi COCTOs/ B Opake B MOMEHT COCTaBJie-
HUS 3aBelllaHUs], TO MOXET OBbITh YKa3aHO, YTO NIPUMEHUMBIM NIPABOM SIBJISIETCS 3aKOH ToCy-
JlapCTBa, MIPUMEHUMOTIO K PEXHUMY CyNpY>KeCKOW coO6CTBEHHOCTU» (pa3f. 6 . 26 Kozxekca o
HacsegoBaHuW OunHasaHauu (1228/2001))1.

Bomnpocel To/1KOBaHUA 3aBellaHUs, €ro AeUCTBUTEIbHOCTDb C TOYKU 3pEHUS COJlepKa-
HUS, BONIPOCHI IOPOKOB M YMaJleHUsl CBOOO/1bl BhIpaXKeHHS BOJIU (FOPUAUYECKUN aKT COBep-
IIEeH [0 OIIMOKe, BCJIeCTBUE COOOLeHUsI HEBEPHBIX CBeeHUM, 00MaHa, IPUHYXJeHUsA WU
HeJI0/DKHOTO BHUMAaHUs) NMpeJIoJiaraloT caMOCTOsITeJIbHOE KOJIJIM3UOHHOE peryJupoBaHue
JINOO Ha OCHOBAHUM CTAaTyTa HacJe[0BaHUs, JTM0OO0 M0 3aKOHY CTPaHbl FPaXKJAaHCTBA WJIU I0-
CTOSIHHOTO MEeCTO >XUTEJbCTBA, JIUOO aJbTepHAaTUBHO IO 3aKOHY CTpPaHbl Tpax<JaHCTBa
HacJief0aTesisl UM HA MOMEHT ero CMepTH.

@®opma 3aBellaTeJbHOTO pacnopsiKeHHUs MpejloJaraeT aJlbTepHAaTUBHOE KOJIJIM3U-
OHHOe perysiupoBaHue. C OJHOW CTOPOHBI, IeUCTBYeT 06llee NpaBUI0 — CTATyT, IPUMEHHU-
MBI K Hac/JeJJOBaHUIO B LieJioM, onpejesisieT U GopMy 3aBelllaTeJbHOro pacnopsbkeHus. C
JIpyroy CTOPOHBI, 3aBelllaHue MpPeJCTaBsAeT cCOO0M 0COObIM BHJ, OJHOCTOPOHHEHN Ipak/JaH-
CKO-IIPaBOBOM C/leJIKH, TI03TOMY HEOOXOMMO OOpalleHre K JpyroMy KOJJIM3UOHHOMY NPUH-
MIy — 3aKOHY MecTa coBepuieHud akTa (lex loci actus). Hanpumep, cornacHo ct.55 Kogekca
MeXX/IYHapOoAHOIr'0 4YacTHOTo npaBa TyHHca ¢opMa 3aBellaHUs NOAYMHSETCS 3aKOHY Ipa-
JlaHCTBA 3aBellaTeJsis UM 3aKOHY MeCTa, I'/le OHO COCTaBJIEHO.

OfiHaKo BO MHOTUX CTpaHax (ABcTpasivy, PyMbIHMU U [Jip.) yCTaHOBJIEHA pPa3BETBJIEH-
Hasl CUCTeMa KOJIJIM3WUOHHBIX MPUBSA30K, ONpeesrliux GopMy COCTaBJeHUs 3aBeljaHUs:
IpaBO MeCTa COCTaBJIEHUS 3aBelllaHUs; IPaBO CTPaHbl IPaXK/laHCTBA 3aBellaTessl HA MOMEHT
COCTaBJIEHUSI 3aBeL]aHHs WJIM Ha MOMEHT CMepPTH; MpaBO rocyJapcTBa MecTa *KUTeJbCTBA
3aBelaTesisi HA MOMEHT COCTaBJIEHUS 3aBellaHWs UJIU Ha MOMEHT CMepTH; MpaBo rocyzaap-
CTBa MeCTa NpebblBaHUS 3aBelaTesisi HA MOMEHT COCTaBJIEHUS 3aBelaHUsl UM HA MOMEHT
CMEepTH U AP.

[lesib 3aKpenJ/ieHUs] MHOTOYHCJEHHbIX KOJIJIN3UOHHbBIX MPUBSA30K [JIs1 YCTAHOBJIEHHUS
bopMBblI 3aBeljaHUsl — 3TO peavu3alus NPUHLMIIA IPE3yMIIUU B 0JI1b3Y [eCTBUTENbHOCTU
3aBeljaHusZ. PerysiMpoBaHue aKTOB OTMEHbI 3aBelaHUS UM €er0 U3MEHEHUs IPOU3BOJUTCS
Ha OCHOBe TeX e KOJIJIN3UOHHbIX HavyaJl, 4YTO U ¢popMa 3aBelaHHUsl.

HecMmoTpsi Ha To, YTO Hac/iejoOBaHUE MO 3aKOHY MpPe/CTaBJsAeT COO0U CyOCHAMapHOe
OCHOBaHHe HacJie[JoBaHUs, 0/IHAKO, B peasIbHOM KU3HU HacJe/l0BaHUE 110 3aKOHY UMeeT Me-
CTO 3HAUMUTEJIbHO Yallle, YeM HacJeloBaHUE M0 3aBElIaHUI0.

B MexayHapoJHOM 3aKOHOJATeJbCTBE 3TOT BHJ, HAcJeJJ0BaHUS NOAPOOHO He pery-
JIUpyeTcsA. BOJMBIIMHCTBO BONPOCOB HAacJeOBaHHUSA M0 3aKOHY MOJAYUHEHO 0OLIEeMY CTaTyTy

1 I'etbMman-IlaBnoBa, U.B. MexayHapojHoe yacTHOe npaBo. ToM 2: y4eGHUK [JJisi By30B. — 6-€ U3[,,
nepepab. u fon. — M.,: Opaiit, 2023. — C.390.
2 Tam xe. C.392.
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Hac/leJ0BaHUA — JIMYHOMY 3aKOHY HacsaegogaTesss. O4HO U3 HEMHOTUX UcKIoYeHun — Ko-
nekc o MUIT Bosarapuu (ct. 89 «HacnemoBanue no 3akony)?.

[Ipu paspelieHUH KoIU3UH B chepe HacleCTBEHHbIX OTHOILEHUM MOXXeT BO3HUKATh
npo6sieMa o6paTHOM OTChLIKU. Hanpumep, corsiacHo cT. 78.2 Kogekca MUII Beabruu ycra-
HOBJIEHO, YTO HacCJie[JoBaHUE HEJIBXKMMOUN COOCTBEHHOCTH PeryJupyeTcs NpaBoM rocyjaap-
CTBa, HA TEPPUTOPUM KOTOPOTO HEJBMXKUMOCTb pacnoJiokeHa. OZJHAKO eC/JIM UHOCTPaHHOe
IpaBO OTChbLIAET K MPaBy rocyZapCcTBa, HA TEPPUTOPUUA KOTOPOTO YMEPIIUN UMeJl OCTOSAH-
HO€ MECTO >KUTeJIbCTBA BO BpeMS CBOEN CMEPTH, TO MOCIeHee NOJEKUT NPUMEHEHNI02,

K ToMy ke, aHT/IMHACKOMY NpaBy U3BeCTHA CMCTeMa JIBOMHOM 0O6paTHOW OTCBLJIKH, KO-
TOpas He NIPUMeHAeTCd HU OJHOU Apyrou ctpaHoil. O6paTHas OTChLJIKA K aHTJIMHUCKOMY Mpa-
By O3HA4yaeT BO3MOXKHYI OOPATHYI OTCbLJIKY K aHIJIMMCKUM KOJIIM3UOHHBIM HOpMaM, CO-
3/lal01yI0 BTOPYI0 OOPaTHYI OTCBLIKY, T. €. IBOMHYI0 OTCbIJIKY K OJJHOMY U TOMY € HHO-
CTPAaHHOMY NpaBy. AHTJIMHACKHE CYJAbl YaCTO HUCHOJb3YKT OTCBHLIKY JAJisI TOr0, YTOObI MpPU-
3HATb AEUCTBUTEJbHOCTDb 3aBelaHUsl, HEeJIEHCTBUTENbHOTO 10 HOPpMaM MUHOCTPAHHOTO Ma-
TepUaJIbHOTO MpaBa, K KOTOPOMY OTChbIJIaeT aHIJIMKCKas KOJJIN3MOHHAsA HOpMa, HO IeUCTBU-
TeJIbHOTO M0 MaTepuaJbHOMY MpPaBy, K KOTOPOMY OTChbLJIAeT MHOCTPAHHAs KOJIJIM3UOHHas
HopMa3.

Takum o6pa3oM, MpaBOBOe peryJUpOBaHMe HAC/JeJCTBEHHBIX OTHOIIEHUW B MEXAY-
HApOJHOM YaCTHOM IpaBe HEOJHOPOJHO, MHOTHE BOINPOChl AOCTATOYHO CJIOXKHbI B CBOEM
paspelleHUH JJid IpaBonpuMeHuTess. K ToMy ke oTMedaeTcs HeJ0CTaTO4YHas IpaBoBas pe-
rJaMeHTalMsl BOMPOCOB HAcJ/eJ0BaHHS B 3aKOHOaTebcTBe PP, koTopass Morja 6bl ObITh
pellieHa Ipy MOMOLIY MeXAYHapO4HOT0 MPaBOBOr0 ONbITA PEryJIMPOBaHUSA JaHHOW cepbl U
BHECEHHUS COOTBETCTBYIOLIUX U3MEHEHHUH B JlecTByoIuM 'K PO.

MHCTUTYT BPAYHOI'O JOTOBOPA B POCCUICKOM
U MEKIYHAPOJHOM IIPABE

A. A. bojiceHoaa,

cmydenm Opuduyeckozo uncmumyma

Anmatickozo 2ocydapcmeeHH020 yHU8epcumema, 2. bapHaya.
HayuHblil pykosodumenbs: K.1.H, doyeum E. 0. KosaseHko.

OfHMM M3 HanboJiee UHTEPECHBIX MHCTUTYTOB YaCTHOTO MIpaBa, COBMeEILAIOLIETo B Ce-
651 NIpU3HAKHU KaK rpaXkJaHCKOTO, TaK U CeMeNHOro NpaBa, ABJaseTcs 6padyHbii gorosop. Kak
OTMEYalT NPaBOBe/bl, B OTEYECTBEHHOM NPAaKTHKe JaHHOe COTJIallleHHe He IMOJYYUJI0 0CO-
601 nmonyssgpHocTy. B. P. /IBopeukuii, aHa/iu3upyss NPUYMHBI 3TOTO, BbIJE/JUJ TaKUe, Kak
HU3KUW YPOBEHb MaTePHAJIbHOTO JIOCTaTKa HAaCeJIEeHUS; OTCYyTCTBUE TPAAUIUMN 3aK/I0YEHUS
6payHbIX IOTOBOPOB; CI0KHAA NPOlielypa 3aK/II0YeH sl TAKOT0 Po/ia corialueHui.*

MHTepHaLMoOHa/IM3alUsl 0011ecTBa NMPUBeJa K TOMY, YTO OpPaKU CTaJU 3aK/I04YaThbCs
MEeX/y IpakJaHaMM pa3HbIX cTpaH. Kak ciejcTBUe, K UHCTUTYTYy 6GpPavyHOTO JIOrOBOpa MpH-
MEHSI0TCS HOPMbI KaK HallMOHAJbHOTO, TaK U MEX/JyHapOJHOrO U 3apybeXHOro 3aKOHO1a-
TeJIbCTBA.

1 I'erbman-IlaBsoBa, U.B. MexayHaposHoe yacTHoe nmpaBo. ToM 2: yyeGHUK AJs1 By30B. — 6-e U3/,
nepepab. u gon. — M.,: IOpaiit, 2023. — C.393.

2 3akoH besnbruu ot 16.07.2004 r. «O Kogekce MexxayHapogHOro YacTHOro npasa» // OpuiuanbHbIA
WHTepHeT-NopTaJ [DJIeKTPoHHbIH pecypc]: https://pravo.hse.ru/intprilaw/doc/041801.

3 l'erbMaH-IlaBsioBa, U.B. MexayHapoaHoe dyacTHoe npaBo. ToM 2: y4eOGHUK AJisI BY30B. — 6-€ U3[,,
nepepab. u fon. — M.,: Opaiit, 2023. — C.393.

4 JiBopeuxuit B. P. Bpaunbiit gorosop. - M.: Ocs, 2006. - 213 c.
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JleranbHoe omnpejeneHue 6payHoro Jorosopa 3akpenseHo B CemeitHoM Kognekce PO
(CK P®). CorsacHo cT. 40 CK P®, o 6payHbIM AOTOBOPOM MOHHUMAETCs «COTJIAllleHUe JIHII,
BCTYINalUIMX B Opak, WM COorJallleHhe CyNpyroB, ollpefeisioliee UMYLeCTBEHHbIE NIpaBa U
00513aHHOCTH CYIIpyroB B Opake U (U/IM) B cJy4yae ero pacTopkeHus». KosinsmoHHoe pery-
JIUPOBaHKEe HOPM, NOCBALEHHbIX 3aK/JII0YEHHI0 OpayHOro J0roBopa, yKasaHo B 4. 2 cT. 161
CK P®, cornacHO KOTOpPOU MpH 3aKJIOUYEHUHU OGPAvYHOTO JOr0BOpA CyNpyry, He UMewlre 06-
Iero rpakJaHCcTBa WA COBMECTHOrO MeCTa »KHUTeJbCTBa, MOTYT U30paTh 3aKOHOJATeJb-
CTBO, NOJJIexKalllee NPMMEHEHUIO /11 ONpeJie/IeHUs] UX NpaB U 0013aHHOCTEN M0 OpavyHOMY
floroBopy. B ciyvae, ecny cynpyryu He u3bpasv nojJjexkaliee NIpUMeHEHUI0 3aKOHOJATe b-
CTBO, K OpayHOMY [0r0BOPY PUMEHSETCS 3aKOHOJAaTeJIbCTBO FOCYAapCTBa, HA TEPPUTOPUHU
KOTOpPOTO OHU UMEIT COBMECTHOE MECTO XUTeJIbCTBA, a IIPU OTCYTCTBUM COBMECTHOTO Me-
CTa >KUTEeJIbCTBA 3aKOHOAATEJIbCTBO TOCyZapCTBa, HA TEPPUTOPUU KOTOPOr0O OHU UMeJIH NO-
clefjHee COBMeCTHOe MEeCTO >XUTesbCTBa. [lofiexxaT NpUMeHeHUI0 K OpayHOMY JJOrOBOPY U
apyrue otcytcrByoiue B CK PO, Ho cocpenoToyeHHble B pa3j. VI yactu Tpetbeid K PD
HOPMBI MeXJyHapOJHOT0 4YaCTHOTO MpaBa, OTHOCALIMECS K JIeMCTBUIO KOJIJIN3UOHHOW HOP-
Mbl, TaKHe KaK NpaBWJIa, YCTaHABJMBAIOLUe NPUHLMIIBI ONpe/esieHUs MoJAJIeXallero npu-
MEHEHHUIO NpaBa U HAJIM4YKS B MPABOOTHOLIEHUU HHOCTPAHHOrO 3jieMeHTa (cT. 1186 'K PD),
HOPMbl O KBaJIMQUKAIUK lOpuandecKux mnoHaTud (ct. 1187 'K P®), B3auMHocTtu (CT.
1189 I'K P®), a Takxe HEKOTOpPbIe APYrve HOPMbI, CBSI3aHHbIE C ONpeJesieHUeM MPaBa, NoJ-
JIeallero NIpMMeHeHHMIO K JJOTOBOPHBIM 06s3aTenbcTBam.!

B Teopuu MexayHapoJHOr0 4aCTHOTO NpaBa MoJ OpadyHbIM OrOBOPOM MOHUMAETCs
corjialleHhe MexJy cynpyramu (Takxe CoOAa BXOAAT JIMLA, KOTOPble TOJbKO TOTOBATCA
BCTYNUTHb B CyNpy»KeCcKHe OTHOLIEHHUS ), KOTOpOe YCTaHaBJWBaeT MpaBa U 00513aHHOCTU B OT-
HOIIEHUM UMYILIeCTBAa KaK C MOMEHTAa 3aKJ/I4YeHHs 6pavyHoro €orw3a, Tak U MOocJe ero pac-
TOpXeHHs B COOTBETCTBUH C MPOLe/lyPOH, yCTaHOBJIEHHOM 3aKOHOM.

MexyHapo/JHbIX KOHBEHLIUH, perjaMeHTUPYIOIIUX CIOPHble MOMEHTbI 6pavyHOro J0-
roBopa, HEMHOTo. B camyto nepByt oyepe/ib HEOOXOAUMO YIOMAHYTb [[aarcKkyt KOHBEHIIMIO
0 MpaBe, IPUMEHUMOM K PEXHUMY COOCTBEHHOCTH CynpyroB oT 14 maprta 1978 r. 3 JlaHHas
KOHBEHLUS BCTynuJa B cuiy 1 ceHTsA6ps 1992 r. ¥ Ha JJaHHBIA MOMEHT JeicTByeT A Hu-
fepsangoB, @pannuy, Jlrokcemobypra. [loptyranusa u ABcTpus Takxke nojnucanu KoHBeH-
[JMI0, HO N0 Ced JileHb He paTUduUIMpoBaiu ee. ['aarckasg KOHBEHIUS SIBJISIeTCS €UHCTBEH-
HbIM IPUMEPOM MeX/yHapO/AHO-A0TOBOPHOM YHUPUKALIMU KOJIJIN3UOHHOTO PEryIMpOBaHUsA
MMYILeCTBEHHbIX aclleKTOB OpayHO-CEMENHbIX OTHOLIEHUN Ha eBPONEeNCKOM KOHTHUHEHTE.
['oBops#a o Poccuiickor ®Pesepany, OHa B KOHBEHLIUN HE y4aCTBYeT.

['aarckasi KOHBEHIUS ONpeJiesisieT «IPaBo, MPUMEHsIeMO€e K peXXMMaM COOCTBEHHOCTHU
CYNIPYTOB, U He PaclpoCTpPaHSeTCs Ha aJIUMEHTHbIe 00513aTe/IbCTBA MEXAY CYNpyraMy; npa-
Ba, Kacamwluecs Hac/leJ0BaHUA MepeXUBIINX CYIIPYTOB U BOINIPOCHI, CBI3aHHbIE C IPaBOCIO-
COOHOCTBIO CynpyroB. B cooTBeTCTBUU €O CT. 3 KOHBEHIIUU PEKUM COOCTBEHHOCTH CyNpPyroB
peryaupyeTcsi BHYyTPpEHHUM NIPaBOM, BbIOPaHHbBIM CYyNpPyraMu 0 BCTYIJIeHUs B 6pak. [JlaHHas
KOHBEHLMSI UCMOJIb3yeT NMPUHIMII aBTOHOMHM BOJIM B Bbl6Ope mpuMeHUMoro mnpasa». Co-
IJIACHO CT. 4 OCHOBHOM KOJIJIN3UOHHOW MPUBA3KOU fABJIAETCH MECTO >KUTeJbCTBAa CyNpPYyroB
nocJsie BCTYIJIEHUS] B Opak, He UCKJ/I04Yasi BO3MOXXHOCTHU IPUMEHEHHUs B ONpeJieJIeHHbIX CIY-
yasx paBa CTPaHbl FPaX/AAHCTBA.

1 OTpenbHBIE BUABI 0653aTEJbCTB B MEXAYHAPOJHOM YaCcTHOM IIpaBe: MOHorpausi / OTB. peJ. A.10.H.
npod. H.I. lopouuHa) (M3gaHue TpeThbe, nepepad. U Jo1.). - UHCTUTYT 3aKOHOAATENbCTBA U CPABHUTETHHOTO
npaBoBeJeHus npu [IpaBuTtenbcTBe Poccuiickoit @egepauuu. - M., 2021. - 432 c.

2 AmmeB A.A. [Ipo6sieMbl MPUMEHUMOTO NpaBa K GpayHOMY JOTOBOPY B OTCYTCTBHE COTJIALIEHUS
CTOpOH // JkoHOMHKA U couuyM. 2023. Ne1-1 (104).

3 KonBeHLMs1 0 mpaBe, IPUMEHHMOM K peXHMaM COOGCTBEHHOCTHU CynpyroB (3akiitouyeHa B r. [aare
14.03.1978) // MexxayHapoaHoe YacTHOe mpaBo. C6opHHUK fokyMeHTOB. M.: BEK, 1997. - C. 694 - 699.
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Jozosopwl ¢ yaacTrueM Poccur (MHOTOCTOPOHHHUE U ABYCTOPOHHUE), €CIU U BKJIIOYAIOT
KOJIJIM3MOHHblE HOPMbI 00 MUMYLIECTBEHHbIX OTHOILIEHHUSIX CyNpYyToB, ClleljMaJbHbIX HOPM O
6payHoM dozosope He copepxkaT. Tak, MuHckasa koHBeHIUs cTpaH CHI' o mpaBoBo# momoiu
Y MPaBOBbIX OTHOUIEHUSIX MO FPAXKJAaHCKUM, CEMEWHBIM U YTOJIOBHBIM JleJlaM OT 22 siHBaps
1993 r. npepgycMaTpuBaeT B CT. 27, YTO UMyLleCTBEHHbIE [IPABOOTHOIIEHUS CylIpyroB oIpe-
JleJIIF0TCSA 10 3aKOHOJATeIbCTBY I'OCY[apCTBa, HA TEPPUTOPUU KOTOPOr0 OHU MMEIT COB-
MeCTHO€e MeCTO >KUTeJibcTBal. B cayyae pasfesbHOTO NPOKUBAHUS CYNPYyroB, UMEKIHUX 06-
liee TPaXkJaHCTBO, K X OTHOILEHUSM NPUMeHseTCs NpaBO CTPaHbl rpaxkAaHcTBa. B ciayyae
pas/ie/IbHOTO NPOXKMBAHUS CYNPYroB, HE UMEIIIUX 001 ero rpaXJaHCcTBa, UMYIIEeCTBEHHbIE
OTHOLIEHUsI CyIPyTOB ONpPeJessAI0TCs 10 MPaBy CTPaHbI MOCJeJHEr0 COBMECTHOI'O MECTa K H-
TeJIbCTBa. B c/iydyae OTCYTCTBHS TAaKOBOrO NMPUMEHSIETCH 3aKOHOJAATeJbCTBO CTPaHbl, yype-
KJeHue KOTOpOM paccMaTpHuBaeT Jieso. [IpaBOOTHOLIEHUs CYNpPyroB, Kacarmlidecs UX He-
JIBMPXKMMOTO MMYLIeCTBa, ONpeJe/sIl0TCs 10 3aKOHO/JaTebCTBY FOCYJapCTBa, HA TEPPUTOPUU
KOTOPOT0 HaxXoAuTcA 3To uMylectBo. Kacasch Poccun npernMyiecTBO HOpM MeXAYHaApO/ -
HOT'0 JI0TOBOpa Iepes MHbBIMM HOPMaMM HAlMOHAJbHOI'0 3aKOHOJATeJbCTBO yYaCTHUKOB
aToro jgoroBopa 3akpemsieHo B KoHctutyuuu P® (ct. 15), B JaHHOM cJiiydyae J0oroBapuBalo-
IMecst CTOPOHBI, 10 MOEMY MHEHMUIO, He HaMePEeBaJIUCh UCKJIIOYATh MPUMEHEHE aBTOHOMUHU
BOJIEU3'bSIBJIEHUS] CTOPOHAMHU MPU 3aK/JI0YEHHUU GPAvyHOro JI0roBopa XOTs O6bl MOTOMY, UTO B
MOMEHT 3aKJl4YeHUs MHUHCKOM KOHBEHIIMM HallMOHaJbHOE 3aKOHOJATeJbCTBO CTpaH-
y4aCTHHUI] HOPM 0 6payHOM JioroBope ellle He cogeprkasio (CK PO 6b11 npuHAT TosibKO B 1995
r.). B 3TOM KOHTeKCTe, KOHEYHO, CJlelyeT pacCMaTPUBATh BO3MOKHOCTb BbIOOpa CAMUMHU Cy-
IpyraMyd Ha OCHOBe HALlMOHAJIbHOTO 3aKOHO/|aTe/IbCTBA BO3MOXXHOCTb OCYIIECTBJISTh CBOU
MMYIIeCTBEHHbIe NIpaBa U 005S13aHHOCTH, JlaXKe eC/IM TaKasi BO3MOXXKHOCTb He IIpeAycMOTpeHa
MeX/[yHapO/HbIM JJOTOBOPOM.

UTo KacaeTcss opMbl coesauieHus CyNpyroB 0 BbIGOpe MpaBa, TO HaZl0 UMeThb B BUAY,
4YTO 6pauHblli do2ogop corsacHo cT. 41 CK PO 3aksoyaeTcss B nMcbMeHHOW GOpMe U MoJjJie-
KUT HOTapUaJIbHOMY yJl0CTOBepeHHUI0. [IocKoIbKY U3 061iero npaBuJa, BeipaxkeHHoro B 'K
PO (ct. 1209), BbITEKaET, 4TO PpopMa 6pauH020 002080pa NOJUUHSAETCS MPaBy MecTa ero co-
BeplleHUs, HaZl0 AyMaTh, YTO U ¢$opMa corJiallleHus CynpyroB 0 BblOOpe MpaBa JI0/KHA CO-
OTBETCTBOBATb 3TOMY NpaBy. [Ipu 3aK/II04YeHUU TAKOTO coz/1auieHus B Poccuu 10/KHbBI GbITh,
c/le[loBaTeJbHO, COOJII0/IeHbl Tpe6OBaHUs POCCUMCKOro 3aKOHOaTeabCcTBA. KpoMe Toro, ec-
JIU 6payHblll 002080p OBLI 3aKJ/IIOYEH 32 TPaHULIEN, OH He MOXKeT ObIThb MPU3HAH HeleUCTBU-
TeJIbHbIM BCJIeICTBHE HecoOJ/toieHUs1 GOpPMbI, eCIM COOJII0/IeHbl TPe6OBaHUSI POCCUMCKOTO
npasa (. 1 ct. 1209 T'K P®).

st Toro 4TOOBI 60JIee YETKO YSCHUTb OCOOEHHOCTH peryJiMpoBaHUs UMyLecTBa Cy-
IIPYroB 110 CPeACTBOM H6PAavHOTr0 JIOr0BOPA, 1eJIeco06pa3HO 06PaTUThHCS K CyieOHOM MPaKTH-
ke. Onpezesnenue BepxoBHoro Cyza P® ot 20.01.2015 N2 5-kr14-144, corjacHO KOTOpOMy
MCIIOJIHEHUE YCI0BUM 6pAavyHOTO AOTOBOPA HAYMHAETCS B MOMEHT pasjiesia UMYIIeCcTBa, OCy-
ILleCTBJ/ISIEMOr0 10 YCJOBUSAM O6pavyHOro JJ0roBopa, a MOMEHT HayaJla CpoKa UCKOBOM JIJaBHO-
CTH MO TPeO6OBaHUSAM O MPHU3HAHUU OPaYHOI0 AOTrOBOpa HeJeMCTBUTENbHBIM (10 OCHOBaHHU-
SIM HUYTOXHOCTU U OCIIOPUMOCTH) COBMAJ[AET C MOMEHTOM PACTOPKEHUsI 6paka Mex[y Cy-
npyramu - rpaxkgadaMmu P® Tak u c yqacTueM HHOCTPAHHbIX IPak/iaH.2

['oBOpS 0 MepCcrneKTUBAX PAa3BUTHUS UHCTUTYTA 6PAYHOTO JJOrOBOPA B MEX/AYHAPOJHOM
YacTHOM IpaBe, HEOOXOAUMO OTMETHUTD TO, YTO UJEU 0 HEOOXOJUMOCTH YHUPUKAIUU HOPM,
MOCBSIIIEHHBIX JJAHHOMY COIJIalleHHUI0, 06CY>K/Jal0TCsl M B HacTosillee BpeMs. K BO3MOXHbIM
nepcreKTUBAM Pa3BUTHUsS 6PAYHOTO JIOTOBOPA KaK B OTeYEeCTBEHHOM, TaK U B MEXAYHApO/I-

1 KoHBeHLHsI 0 NMpaBOBOW INOMOIIM M IPABOBBIX OTHOLIEHHSX IO TPaKAAHCKUM, CEMEWHBIM U
YroJIOBHBIM JlesiaM (3aksouyeHa B r. MuHcke 22.01.1993) // Co6paHue 3akoHozaTesbcTBa PO. 1995, Ne 17.
Ct. 1472.

2 Onpepenenue CK no rpaxpaaHckum aesam BepxoBuoro Cyza PO ot 20 suBapst 2015 r. N 5-KI'14-144
// CIIC «KoHcyabTaHTILIIOC».
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HOM 3aKOHO/aTeJIbCTBE MOXKHO OTHECTH: pacliMpeHHe npejgMeTa 6padyHoro A0roBopa; Nnpu-
HSITHe HOBBIX CHelMaJbHbIX HOPM, NOCBSIEHHbIX JAHHOMY UHCTUTYTY; YHUPUKALUA HOPM,
NOCBALLEHHBIX BOIIPOCAM UMYLeCTBa CYIIPYroB U Apyrve BaXKHble BONPOCHI.

OIILIMOH HA 3AKVIIOYEHUE OI'OBOPA KAK UHCTPYMEHT
KYIUVIA-TIPOJAAXH A0JIX B YCTABHOM KAIIMTAJIE
OBILECTBA C OTPAHUYEHHOW OTBETCTBEHHOCTBIO

K. B. bopesuy,

Mazucmpaum Opuduueckozo uHcmumyma

Hpkymckozo 2ocydapcmeeHH020 yHU8epcumema, 2. UpKymck.
HayuHbiti pykogodumeas: 0.10.H., npogeccop B. B. PogHblii.

JloroBopbl ONIJMOHHOTO THIA B POCCUWCKOM MpPaKTUKe TpakJlaHCKOro obopoTa Imo-
SIBUJIMCb OTHOCHUTEeJbHO HefaBHO, B 2015 r. B pe3sysnbTaTe pedopmMbl 0653aTEIbCTBEHHOTO
npaBa rjaBa 27 paxaaHckoro kojaekca Poccuiickoit @enepanuu 6bl1a JOMOJIHEHA HOBBIMU
ctaTbsiMU 429.2 «OnuuoH Ha 3ak/4dYeHHe aoroBopa» U 429.3 «ONLMOHHBIA AOTOBOP»
(a63. 73 cT. 1 3aKoHa 0 BHECEHUM M3MEHEeHHUU B yacThb nepByro ['paxkgaHckoro kojekca Poc-
cuiickoii ®epepanuul), 6y yud 3aMMCTBOBaHHBLIMH U3 aHTJI0-aMepUKaHCKOrOo MpaBa.

CyTb oniyoHa Ha 3ak/JilDYeHUe JI0roBopa (Jajiee - ONLIMOH) 3aKJ/IO4YaeTcs B Ipeno-
CTaBJIEHMH 3a IJIATy OJHOM U3 CTOPOH JAPYroi CTOpPOHe oroBopa 6e30T3bIBHON 0depThl Ha
IpaBO 3aKJ/YeHHUSI OCHOBHOTO JI0TOBOpa B OyAylLieM Ha yCJ0BUSAX, 0003HAYE€HHBIX B ONLU-
OHe.

OnuMoH Ha 3aKJIl0UeHHe 10roBopa Mo psZly IPU3HAKOB MIOX0X Ha paMOYHbIN JJOr0BOP.
Kak 1 pamMouHBIi [0roBOp, ONILMOH Ha 3aKJ/YEeHHE JO0roBopa POJCTBEHEH KOHCTPYKLUU
npe/iBapuTeJAbHOTO Joropopa. O/JHaKo ONIIMOH Ha 3aKJIIDUeHHe J0roBopa Mo 061ieMy npa-
BUJIy SIBJIS€TCS BO3ME3/HbIM, YTO HeXapaKTepHO JijIs paMOYHOT0 ZI0roBopa.>

[lnaTa 3a npefocTaB/ieHHe ONMOHA NIpeycMoTpeHa NyHKToM 1 cratbu 429.2 'K PO.

OnuuroHHas npeMus siBjaseTcs AJis opepeHTa CBOEro pojia CTpaxoBKOM, KOMIIEH callu-
el 3a HaxOX/lIeHUe B «I0/|BELIEHHOM» COCTOSIHUM, TaK KaK B JAHHOU JOTOBOPHOW KOHCTPYK-
MU TOJIbKO odepeHT (nmpogaBel, odepThbl) MpuobpeTaeT 006f3aHHOCTb MO HUCHOJHEHHUIO
yCJI0BUH OMNIIMOHA, B TO BpeMs KaK aKLleNTaHT (oKymnaTesab opepThbl) NpruobpeTaeT NpaBo Ha
3aKJIlDYeHHe OCHOBHOTO JJ0r0BOPa, KOTOPbIM MOXKET U He BOCHO0JIb30BaThCSl, B 3aBUCHMOCTHU
OT CBOMX UHTEPECOB, CJOXXHUBUIMXCS Ha OCHOBE KOH'bIOHKTYPHOU, 3KOHOMHUYECKOH, MOJUTH-
YeCKOU U IPOYMX CUTyallUl Ha PbIHKE B IIepUO/, AeUCTBUS ONLIUOHA.

Cdepa noTeHIIMA/ILHOTO IPUMEHEHUS TOJJOOHOTO PO/ia IOTOBOPOB JJ0BOJIBHO 061U P-
Ha, HaubOJIbIIUI UHTEPEC UMEIOT TaKUe CAEeJIKH, KaK: KyIJIg-poJaxa akiuu, oeil 6usHe-
ca, CAEeJKU CAUSHUSA U norJyoileHuss (M&A), BeHUypHOe MHBECTUPOBAHHE, B OAHKOBCKOU
chepe npu KpeJUTOBAaHUM OM3HECA WM NpPeOCTaBJIEHUM OAHKOBCKOW rapaHTHUH, B KOpIO-
paTUBHOM NpaBe NMPH BO3SHUKHOBEHHUM «TYMHUKOBBIX» CUTyallMi (pa3Horjacuil Mo KaKoOMY-
JINO6O BOMPOCY pa3BUTHS, HAPYLIEHUU KOPIIOPATHBHOTO JIOTOBOPA, Xe/PKUPOBAaHUE PUCKOB).

OnuMoH Ha 3aKJ/II0UeHHe C1eJIOK KaK MHCTPYMEHT KYTJIU-NPOJaXKH 10U (YacTH [0J1H)
B YCTAaBHOM KalUTaJle 0611ecTBa IMPOKO NpuMeHsieTcs B Poccuu.

HUcnosib3ys ONLMOH, CTOPOHBI [IOrOBOpa KYIJIM-NIPOJIaXKK J10JIM OHM3Heca pellalT Ta-
KHe HeNpoCThble 33/jlaul, KaK: a) nepexo/; NpaBa COGCTBEHHOCTH Ha /|0JI10 B OU3Hece K MOTeH-

1 ®epepanbHbiil 3akoH oT 08.03.2015 N2 42-®3 «O BHeceHMH U3MEHEHUH B 4acTh nepByto ['paxaaH-
ckoro KoJekca Poccuiickoit @efepanun» // Cobpanue 3akoHogaTeabcTBa P@. 2015. N2 10. Ct. 1412

2 l'anesa E. 0. PamouHBI{ AOTOBOP M CMeXHbIe JOTOBOPHbIE KOHCTPYKLUUU // AKTyasbHble TPO6IEMbI
JIOTOBOPHOTO MpaBa: yuebHoe nocobue / mox pen. B. B. PoBHoro - UpkyTtck: U3paTensctBo UT'Y, 2023. C. 47
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[JMaJIbHOMY MHBECTOPY, PYKOBOJUTEJIO NPU JOCTHKEHUMU ONpeJesleHHbIX NPOU3BOACTBEH-
HbIX JIN60 PHUHAHCOBBIX MOKa3aTesel; 6) BbIX0J, Y4aCTHHUKA 06LeCcTBa NPHU HapylleHUH UM
KOpPINOPaTUBHOTO JI0r0BOpPA; B) BbIXOJ, M BO3BpallleHHe y4yacTHHKa 00lecTBa, ONABLIEro B
CaHKIIMOHHBIM CIMCOK CTpaH 3anaja.

OdepeHTOM ONLMOHA MOXKET ObITH JI0OAsk CTOPOHA — NpPOJABeL, UM NOKyNaTesb 10
OCHOBHOMY J10TOBODY.

PaccmoTpuM npumep. B obuiecTBe fABa y4yacTHUKA C PaBHBIMM J0JISIMH, OJUH U3 HUX
(YyacTHUK A) pelins1 BpeMeHHO BBIMTH U3 001 eCTBa U llepe/ilaTb KOHTPOJIb HaJZl 061L1eCTBOM
BTOpOMYy (YuacTHuK B). B Takom ciy4ae, mosiyuuB npaBa Ha J10J110, YYacTHUK b noanuceiBaeT
JIOKyMeHT (0depTy), 10 YCJOBUAM KOTOPOro MPeAOoCTaBAseT YYaCTHUKY A NpaBo MPOBECTH
0OpaTHbBIM BBIKYN J0JIM B YCTAaBHOM KamHWTaJse 00l1eCcTBa MO 3apaHee COrJIACOBAHHOM IEHE.
TakuM o6pa3oM, YuyacTHUK b BeicTynaeT npojaBioM (0opepeHTOM), TO eCTb 06sI3aHHbIM JIU-
1I0M, JieJIalollMM [pe/JIo’KeHre O 3aK/IIYeHHUU B OyAylleM 0roBopa KyIJIA-NPOJaXKHU 10U
0011ecTBa, a YYaCTHUK A — moKynaTesieM (aKLeNTaHTOM) — JIMLOM, KOTOpOe BIIpaBe, HO He
0653aH0 3aKJI04aTh forosop.’

Jlns 6ecnipensITCTBEHHOI'O UCIIOJIHEHHS ONILMOHA CTOPOHBI COTJIallleHUs J0/KHbI MaK-
CMMaJIbHO KyIUPOBaTbh PUCKU. JlJis1 3TOro He06X04UMO B ONIMOHE Ha 3aKJIlDYeHHUe 40roBopa
KYIJIM-TIPOAAXKH [0JM B YCTaBHOM KanuTaJsle 00lLecTBa JeTajJbHO 0003HAYUTh CYyIleCTBEH-
Hbl€e YCJIOBHS OCHOBHOI'O JJOrOBOpaA.

CorsiacHo 1. 1 cT. 432 'K P® cyiecTBEHHbIMM SIBJSIOTCS YCJA0BHS O MpeaMeTe J0ro-
BOpa, YCJIOBHS, KOTOPble Ha3BaHbl B 3aKOHE WJIM UHbIX IPABOBBIX aKTaX KaK CylleCTBEHHbIE
WJIM Heo6XoJUMble [Jis JOTOBOPOB JJaHHOTO BU/A, a TAKXKE BCE Te YCJIOBHS, OTHOCUTEJNbHO
KOTOPBIX 110 3as1BJIEHUIO OJJHON U3 CTOPOH JIOJKHO ObITh IOCTUTHYTO COTJIalleHHUE.

[IyHKT 4 cT. 429.2 TK P® rnacuT, 4To OMNIIMOH HA 3aKJIOUYEHHUE JJ0roBopa A0JKEH CO-
JlepKaTh YCJI0BHUS, O3BOJISAOLNE ONpeJe/IMTh NpeJMeT U JIpyrue CylleCTBeHHbIe YCI0BUS
Jl0r0BOpa, MO/JIexKallero 3aKJIUYeHHUI0.

Kpome Toro, n. 11 ct. 21 ®egepanbHoro 3akoHa oT 08.02.1998 Ne 14-®3 «06 ob1e-
CTBax C OrpaHUYEHHOW OTBETCTBEHHOCTbIO» 3aKpEIJIEHO, UTO C/eJIKa, HalpaBJeHHas Ha OT-
Yy>K/JleHHe J0JIM UJIM YacTH JI0JIM B YCTABHOM KanuTaJlle 0611eCTBa, MOAJIeXUT HOTapHuaIbHO-
MY YJIOCTOBEPEHUIO yTEM COCTABJIEHUS OJHOTO IOKyMEHTa, IO IMCAaHHOr0 cTopoHaMmu. He-
cobJII0/leHre HOTapualbHOU GOpPMBI BJievyeT 3a COO0U HeJleCTBUTENbHOCTb 3TOU CIEJIKH.

CornacHo 1. 11 ct. 21 ®epepanbHoro 3akoHa ot 08.02.1998 N 14-®3 "06 obuiecTBax ¢
OTPaHWYEeHHON OTBETCTBEHHOCTBIO" «...C/leJIKa, HallpaBJieHHas Ha OTYYXX/leHUe JI0JIU UJIU Ya-
CTH [l0JI1 B YCTAaBHOM KallMTaJsle 061ecTBa, BO UCIOJHEHHUE ONIMOHA HA 3aKJII0UeHHe J10T0-
BOpa MOXeT ObITh COBeplleHa MyTeM OT/eJbHOI0 HOTAapUaJbHOr0 yA0CTOBEpeHUsi 6e30T-
3bIBHOM 0QepThI (B TOM YHKCJIe IyTeEM HOTApPUaJIbHOIO Y 0CTOBEPEHHUS COTJIallleHUsI O MpeJio-
CTaBJIEHMHU OMNIIMOHA Ha 3aKJIDUeHUe JJ0TOBOPa), a BIIOC/I€ICTBUM HOTAPUAJIbHOI'O Y 0CTOBE-
peHUs aKLenTa».

JlaHHas HopMa obecrnevyusia aBTOMaTU3alMI0 Mpoliecca nepexo/ja Aoau (4acTH J10J1H)
obuiecTBa. B TakoM ciiy4yae He noTpebyeTcs NIpUCyTCTBUE 0dpepeHTa NPU HEMOCPEICTBEHHOM
odopMJIeHHU Nlepexo/ia MPaB Ha [,0/11 aKLeNTaHTy.

[TomrMo npegMeTa K CyLeCTBEHHBIM YCJI0BHSAM OINILIMOHA OTHOCATCS CPOK JJIsl aKLen-
Ta ¥ pa3Mep ONLIMOHHOUW NpeMuH (1/1aTa 3a ONLUOH), €C/IM OHU PONKUCAHbBI B COTJIaleHWU Ha
npeaoCTaBJeHUE OMIMOHA.

YKa3aHUe KOHKPeTHOI0 CpoKa /Jis akuenTa odpepThl (jaTa, COObITHE (OTMEHUTE/bHOE
WJIU OTJIaraTeJIbHOE YCJI0BHE)) 1leJ1ecC000pa3HO NPU AJSAILIUMXCS OTHOILIEHUSX CTOPOH (6oJee
O/IHOTO T0/ia), B CBSA3WU C HEpPaBHbIM I0JIOXKEHUEM CTOPOH CJEJKU: 0KUJAaHUEe CO CTOPOHBI

1 llenkoB B. H. YiiTH, 4T0Gbl BEpHYThCA: 3a4EM HUHOCTPAHLbl NIPOAAIOT OGU3HEC TON-MeHEeKMEHTY /
B.H. llenkoB, U. A. BycanoBa. - Tekct : asektpoHHbli // Iloptan PBK.IIPO : [caiiT]. - 2022. - URL:
https://www.yurlov.ru/bureau/press/04-19-09-2022/?ysclid=lvh6f16hsg144641019. - /[laTa mnoy6/JUKaLUU:
14.09.2022.
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https://www.yurlov.ru/bureau/press/04-19-09-2022/?ysclid=lvh6f16hsg144641019

opepeHTa U BOJIEU3bsBJIEHUE aKlenTaHTa. /laHHOe yC/JI0BHE CHU3UT IMCUXOJOTHUYECKYIO
Harpy3ky Ha odepeHTa U He MO3BOJIUTH 3JI0OyNOTPEO/ATh aKLENTaHTy CBOMM NpaBOM 3a-
KJIIOUUTD CAEJKY B JII0OON MOMEHT.

YTo KacaeTcs pa3Mepa ONIIMOHHON MpPeMHUHU, TO OHA J0JKHA 6bITb 060CHOBAaHHOMU U
COpa3MepHOM PUCKY He 3aKJ/II0UeHHs] OCHOBHOTO J10T0OBOpa.

CornacHo 1. 3 cT. 429.2 T'K P® nsaTa 3a onuuoH no o6uieMy npaBU/ly He 3aCUUThIBaA-
eTCsl B CUET IJIaTeKa 10 OCHOBHOMY JI0T0OBOPY, €CJIM MHOE He MPOIMKUCAHO B COTJIAllEHUH, U He
MO/JIEXKUT BO3BPATY MPU OTCYTCTBUU aKI|eNTa.

OnuuroHHas MpeMUsi MOXKeT ObITh yKa3aHa B GUKCUPOBAHHOM pa3Mepe J1M60 Ke B BU-
Jie bopMysibl AJ1s1 ee pacyeTa, YYMTbiBasi pUHAHCOBbIE, OMEepallMOHHbIE MOKa3aTeau 0ble-
CTBa, CPOK J,eMCTBUS OMLMOHA |0 €r0 aKLeNnTa U Npouue YCA0BUS.

[ToMHMO pacCMOTpPEHHBIX BhIIIE CYIIECTBEHHBIX YCIOBUU OT/e/IbHOE BHUMaHUE CTOUT
0OpaTUTDb Ha LleHy aKTHUBA, lepelaBaeMoro 1o 0OCHOBHOMY /10T OBOpY.

Tak, ieHa akTHBa J0/’KHA ObITh YETKO MpomnucaHa. Hanpumep, B ciydyae npojaxu J0-
JiU (4acTHu [0J1M) B YCTAaBHOM KanuTaJjie obiiectBa B pa3amepe 100% (npeameT aoroBopa, ak-
THUB) LleHa aKTHMBa MOXeT ObITh ONpe/iesieHa TpeMs ClI0co6aMu:

a) B pa3Mepe ero HoOMMHa/JbHOU cToUMOCTU (10 ThIC. py6. - MUHUMaJIbHbIA pa3Mep
ycTaBHoro kanuTana 000 (cT. 14 3akoHa 06 000Y);

6) B pasmepe 10% (ycs10BHO) CTOMMOCTH YUCThIX aKTUBOB UK 5% (ycs10BHO) 6asaH-
COBOM CTOMMOCTH aKTHBOB OOLIECTBA HAa MOCJEJHIOI OTYETHYI JaTy (KBapTasibHbIM ba-
JIAHC)

B) B JIDOOW PUKCHPOBAHHOM cyMMe, HanmpuMep - 100 Thic. pyo.

[l rapaHTUPOBAHHOTO MOJIOXKUTEJNBHOI'O pe3yJsbTaTa IO 3aK/JIYEHHI0 J0roBopa
KYIJIM-TIPOAAXU 10U (4acTH J0J1K) OOIeCcTBa C MOMOIbI0O UHCTUTYTa OMNIMOHA BaXKHBIM
IIaroM sIBJISIETCS 3aBepeHUe CAEJKU HOTApUYCOM.

B cnyyae, eciv 6e30T3bIBHAs opepTa coBeplleHa M0/, OTMEHUTEJbHBIM MJIM OTJara-
TeJIbHbIM YCJI0BUEM, aKLENTaHT NpeJCTaBasieT HOTapUyCy, YA 0CTOBEPSIOLIEMY aKLeNT, /10-
Ka3aTeJIbCTBa, MOATBEpXK/alolliMe HeHACTYIJIEeHHe HWJIM HACTyIJIEeHHEe COOTBETCTBYIOIIErO
ycaoBus (a63. 6 . 11 cT. 21 3akoHa 06 000).

Takue yc/ioBUSI — TPUTTEPHI /IS HOTAPHUAJIBbHOTO 3aBepeHUs aKILeNnTa J0/KHbI ObITh
YeTKO MPOIMHUCAHbI, 6€3 BO3MOXXHOCTH UX PA3HOUTEHHUs] CTOPOHAMH CJIeJIKM U yKa3aH Iepe-
YyeHb JOKYMEHTOB, MOATBEPK/JAILUX HACTYIJeHHE/HeHACTyNJeHue JaHHBbIX TPUTTEPOB.
JlanHast uHpopMaLusi, TIOMUMO MPOYUX 06513aTEbHBIX JJOKYMEHTOB, MOATBEPKAAIIUX Mpa-
BOCIIOCOOHOCTD 0OIIECTBA, €r0 YIEeHOB, MpeAycMOoTpeHHbIX 3akoHOM 06 000, 6yeT ClyKUThb
JIJIs1 HOTapuyca CUTHAJIOM /IJ1s1 3aBepeHUs aKLenTa.

PaccMOTpeB MHCTUTYT OMNIMOHA Ha 3aK/IYEHHE JO0TOBOpPAa OTHOCUTEJBHO C/EeJIOK
KYIJIM-TIPOAAXHU 0JIM B YCTABHOM KaluTaJie 0611eCTBa C OTPaHUYEHHOU OTBETCTBEHHOCTBIO
CYUTAIO 11eJ1eCO06PA3HBIM U 060CHOBAHHBIM BBIJIEJIUTh CJIe/IyI0lIHe CyllleCTBEHHbIE YCI0BUSA
JloroBopa:

e IpeiMeT;

® CPOK [/l aKLeNTa;

® pa3Mep ONLIMOHHON NPEMUY;

* [leHa aKTHUBa, epe/laBaeMoro o 0CHOBHOMY JJ0TOBOPY;

® YCJIOBUS — TPUTTEPHI /I HOTAapHUaJbHOTO 3aBepeHUs aKIeNTa.

Hecob6utoieHne cylecTBEHHBIX YCJA0BUM J0r0BOpa KYMJU-NPOJAXKU J0JM 06LiecTBa
MOXKeT NPUBECTH K HENPUSATHBIM MOCJeICTBUAM: IPU3HAHUE OTOBOPA HE 3aK/0YEHHbIM.

[IprMepsl cy/1e6HON IPAKTUKU:

1 ®enepanbubiit 3akoH oT 08.02.1998 Ne 14-P3 «06 o61ecTBax C OrPaHUYEHHON OTBETCTBEHHOCTBIO»
// Cob6panue 3akoHoAaTebcTBa P®. 1998. Ne 7. Ct. 785.
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- OTCYTCTBUE YE€TKOI'0 ONMCAaHUSA NpeMeTa JOroBopa NPUBeJOo K 0TKa3y B YA,0BJIETBO-
penun Tpeb6oBaHuil 000 «B3IK-OOUC KOHCAJIT» k 000 "BUOPAPMALEBTUYECKHUE MNH-
BECTHULIMHU PBK" o moHyAeHHUU K 3aKJHYEHUIO AOTOBOpPA KYMJIU-NPOAAXKU A0JU B YCTaB-
HoM KanuTase 000 "Jk30ATsieT" U yA0BJAEeTBOPEHHIO BcTpeyHoro TpeboBaHuss 000 "BUO-
GAPMAIEBTUYECKUE HWHBECTULIMU PBK» k 000 «B3K-O0OUC KOHCAJIT» 0 npu3HaHUHU
COTJIallleHHs O MPeAO0CTaBJeHUH ONLMOHA Ha 3aKJIDYeHHe J0r0OBOpa KyIJIM-NIPOJAKU J0JIU B
ycraBHOM KanuTtasie 000 «3Jk30-AtseT» oT 30.12.2016 He3aKJ4YeHHbIM.

- HecobJ1I0/jleHre HOTapuaJbHOW GOpPMBI J0r0oBOpa NPUBEJIO K 0TKa3y B y/0BJIeTBOpe-
HUU TpeboBaHuM CokosieHko A. [1. Kk MouceeBy C. B., Macnennukosy O. b., /ly6y Xoaauur Jlu-
muTe/, o0 nepeBo/ie Ha CokosieHKO A. [1. mpaB 1 006513aHHOCTEN MOKYyNaTeJ s B OTHOLIEHUH [0-
sy B yctaBHOM KanuTazne 000 «TanTakcu» (20,41%) 1 nepesayu 04 B yCTaBHOM KalUTa-
Jie 00111eCTBa U YI0BJIETBOPEHUIO BCTpeuHoro Tpe6oBanud [lyoy Xoaaunr Jlumurten k Coko-
seHko A. I1., MouceeBy C. B. 0 npu3aHaHUM HeJleCTBUTEJNbHON (HUYTOXXHOM) CAeJIKOU corJia-
meHusa Mexay CokosieHko A. 1. 1 MouceeBbiM C. B. ot 10.01.2016 0 npefocTaB/ieHUH ONLUO-
Ha B OTHOILIEHMH Jiosiell B ycTaBHOM KanuTasne 000 «TanTakcu» (20,41%)2

KOHKYPEHIIMA BEHHIHOI'O U OBA3ATEJIbBCTBEHHOI'O CTATYTOB IIPH
PET'YJINPOBAHUY OTHOIIEHWHA COBCTBEHHOCTHU C UHOCTPAHHBIM
3JIEMEHTOM

K. B. Bvicoyxas,

cmydenm Opuduueckozo uHcmumyma

Anmaiickozo 2ocydapcmeeHH020 yHU8epcumema, 2. bapuaya.
HayuHblitl pykogodumev: k.10.H, doyenm E. 0. KosaseHKo.

Kak nmpaBuJ/i0, 10/, KOHKYpeHIUeN BELHOTO U 00513aTeJIbCTBEHHOT0 CTAaTyTOB MOHMU-
MaeTcs CUTYyallusl, BOSHUKAIOLAA B CBA3U C BO3MOXXHOCTBIO BbIOOpA CTOPOHAMMU 1paBa, NpHU-
MEHHMOTO0 K BO3BHMKHOBEHHUIO (MIpeKpalleH o) MpaBa COGCTBEHHOCTH Ha JIBUXKMMOE UMYIlle-
cTBO 1o goroopy (m. 3 ct. 1206 'K P®). [IpoucxoauT paclienyieHve NpUMMeHUMOTO MpaBa:
BO3HUMKHOBeEHMe (Ilepexo/) paBa COGCTBEHHOCTH NMOJAYUHEH 003aTeJIbCTBEHHOMY CTaTyTY,
B TO BpeMs KakK OCylleCTBJIeHHe U 3alyTa NpaBa COOCTBEHHOCTH ONpeJeloTCs OCHOBHOU
KOJIJIM3MOHHOM MPHUBSA3KOU BELIHOI0 cTaTyTa - lex rei sitae («3akoH MecTa HaXx0XJeHUs Be-
wu»). [Ipy 3TOM noAuMHEHMe Nepexo/ia IpaBa COGCTBEHHOCTHU Ha UMYLeCTBO IIpaBy, NpUMe-
HHUMOMY K ZIOTOBOPY, OFPaHUYE€HO OrOBOPKOM «6e3 yiiep6a A/ IpaB TPeTbUX JIUI, T.e. che-
pa AelcTBUA 0053aTe/IbCTBEHHOTO CTATyTa BKJIIOYAaeT TOJIbKO OTHOLIEHUS MeX/y CTOPOHa-
MU 0TOBOPA.

[IpyumHOM NleraspbHOrO 3aKperJeHUs KOJJIM3NOHHOU HOPMBI, ONOCPeAYI0Iel KOHKY-
PEHIMIO0 CTaTyTOB, SABJSETCS CTpPeMJIeHHe 3aKOHOo/jaTe s 06ecreYuTb eJMHCTBO NpaBa, pHU-
MEHMMOTO K Ilepexo/ly IpaBa COGCTBEHHOCTH, U NIPaBa, PeryJUpyoLlero J0roBOpHoe npaBo-
OTHOLUEHHe, B paMKaxX KOTOPOr0 OCYLIeCTBJISIeTCS Mlepexo/, npaBa COOGCTBEHHOCTH, YTO CO-

1 TMoctaHoBeHWe ApOGUTpakHOro cyza MockoBckoro okpyra ot 19 ¢en. 2019 mo geny Ne A40-
207820/17 // URL: https://ras.arbitr.ru/Kad/PdfDocument/cdbdf85f-5cd1-410b-871d-
€63e992b5158/4d9786a7-34bb-40a2-9330-9ad7f35f07c5/A40-207820-2017_20190219.pdf (maTa
obpamenus: 18.04.2024).

2 Pemenue ApbGurpaxHoro cyga Yamyprtckoit Pecny6auku ot 01 ¢deB. 2019 no geny Ne A71-
16567/2018 // URL: https://ras.arbitr.ru/Kad/PdfDocument/2def59d6-f4a2-4903-baed-
f60f26bf92a2/2c26416b-0f03-441d-bf41-e3e2189fb4a9/A71-16567-2018_20190201.pdf (maTa obGpalieHus:
18.04.2024).
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3/1aeT 6J1aronNpUsTHbIE YCJIOBHUS JJs1 BHEIIHETOProBo# AesTenbHocTU!. Tak, mo MHeHu0 0.
basezoBa, moixo, CBI3aHHBIN C IpUMeHeHUeM lex rei sitae B IpaBOBOM peryJMpoBaHUU OT-
HOIIIEHUM COOCTBEHHOCTH U CY>XeHHOU cpepoll NpUMeHeHUs NMpUHLUIA (paBuJa) aBTOHO-
MHUH BOJIU CTOPOH, CJIO)KHO COBMECTHM C MOJAXO0/J,0M, IPUMEHUMbIM B IPaBOBOM peryJMpoBa-
HUM JOTOBOPHBIX OTHOLUIEHUH U NpeAINo/araloiliuM LIMpOKoe IpUMeHeHUe 3TOr0 NPUHLUIIA.
Y noCKoJIbKY IPUYMHOM 3aK/I04eHUs1 60JIbILIOr0 YKCJIa KOHTPAKTOB ABJsAETCHa 0popMJieHue
nepexo/ia nNpaBa COOCTBEHHOCTH, TO HECOOTBETCTBHE MY NPaBOBBIM peryJMpOBaHUEM
JIOTOBOPHBIX OTHOLIEHUI U OTHOLIEHUH COOCTBEHHOCTH BbI3bIBaeT ONACeHHUs 2,

Heo6x04MO OTMETUTBH, YTO HE KaXKJbIU CJy4all IpMMeHeHUs NPUHLUIIA aBTOHOMUHU
BOJIM CTOPOH IpU peryJIMpOBaHUM Ilepexoja IMpaBa COOGCTBEHHOCTHU IO JOTOBOPY BJIeYET
BO3HUKHOBEHHE CUTYallMM KOHKYpPEHIMH 00643aTeJIbCTBEHHOI'0 U BEIHOro cTaTyToB. OHa
MeCTO TOJIbKO B TOM CJiy4ae, eCJI1 B KOJIJIN3UOHHOM IpaBe TrocyZapCcTBa 3aKpenJieH NoAX0/, B
COOTBETCTBUM C KOTOPBIM CTOPOHBI BIIpaBe NOJYUHUTH NEPeX0/] MpaBa COGCTBEHHOCTH INpa-
By, IpUMeHUMOMYy K goroBopy (P®, Hupepsanzpl). B npoTUBHOM c/yyae CTOPOHBI MOTYT
BbIOpATh MPaBO JIIOOOro APYroro rocylapcTsa, NyCcTh AaX<e U He CBA3aHHOTO C JOTOBOPOM, 110
KOTOpOMY nepexoAuT npaBo cooctBeHHocTU (KHP). B aTOM ciyyae cienyeT roBopuTh 0 KOH-
KYpPEeHILIMHU BELIHOr0 CTaTyTa C MPaBOM, U30paHHBIM CTOPOHAMHU J0rOBOpPAa B KayecTBe MpHU-
MEHHUMOTr0 K Iepexo/ly IpaBa COOCTBEHHOCTH.

[Ipy 3TOM NpPaBOOTHOIIEHUSI COOCTBEHHOCTH MOTYT ObITb MOJYHWHEHBI 00s3aTesib-
CTBEHHOMY CTaTyTy U BHe CUTYallU¥ ero KOHKYPEeHIUU C BEIIHbIM CTaTyTOM. TaK, COrJIaCHO
ct. 132 'K Hupepnauzos 2011 r., eciu Belllb BbIObLJIA U3 BJIaJleHUSI COOCTBEHHUKA MTOMHUMO
ero BOJIM, a NPUYMHEHHbIA COOCTBEHHUKY yliep06 ObLI MOKPBIT CTPAaxOBbIM BO3MELIEHHUEM,
BO3MO>HOCTb Ilepexo/ia NpaBa COOCTBEHHOCTHU Ha 3Ty Belllb K CTPAaXOBLIUKY peryJupyeTcs
IpaBoOM, IPUMEHUMBIM K BbIIIJIaTE€ CTPAXOBOT0 BO3MellleHUs3.

[lToMuMo ciy4yaeB, Korja K OTHOIIEHUSM COOCTBEHHOCTH NpPHUMeHseTcs 006s3aTesib-
CTBEHHBIW CTATyT, BO3MOXHA U 0OpaTHasl CUTYyalus, IPpU KOTOPOW BeLIHbIM CTATyT MpUMe-
HSeTCS K JJOTOBOPHBIM NPAaBOOTHOUIEHUSM, OCJIOXKHEHHbIM UHOCTPAaHHBIM 3jeMeHTOM. Co-
raacHo n. 1 ct. 1213 'K P®, npu oTCyTCTBUM corJyalleHHe CTOPOH O MpaBe, MOAJexalleM
IpPYMEHEHUIO K JIOTOBOPY B OTHOLIEHUM HEJBMXXUMOTO UMYIECTBa, MPUMEHSETCS MpPaBo
CTpaHBbl, I/le HaXOAWUTCA HeJBH:KMMOe uMyllecTBO. [I[puMeHeHHe 3aKOHA CTpaHbl MeCTOHa-
XOX/JIeHUsl Belld B JAHHOM CJy4ae O3HayaeT pacnpocTpaHeHUe cdhepbl AeUCTBUSL BELIHOTO
CTaTyTa B 06J1aCTH JJOTOBOPHOTO PeryJaupoBaHHUS.

[Ipu pery/ivMpoBaHUMM NPABOOTHOLIEHWH COOCTBEHHOCTH, OCJA0KHEHHBIX WHOCTpaH-
HbIM 3JIEMEHTOM, MOTYT TaKXe NPUMEHSTbCS KOJIJIN3UOHHbIE NMPUBS3KH, COJeprKalhecs B
KOJIJIM3MOHHBIX HOPMax, ONpeJle/IIIIUX JUUHbBIN cTaTyT. K npuMepy, B pOCCUICKOM KOJIJIU-
3MOHHOM IIpaBe NpHUBS3Ka K IMYHOMY 3aKOHY IPUMEHSIETCS IPU YCTaHOBJIEHWU NIPaBa, pery-
JIUPYIOILET0 NpaBO COOGCTBEHHOCTH HA MMYLIECTBO JIMKBUJUPYEMOTO HOPUJHUYECKOrO0 JIUIA
(nm. 2 ct. 1202 TK PD).

TakuM o6pas3oM, B mHpolecce MPaBOBOrO PeryJUpoBaHUs MpaBa COOCTBEHHOCTH,
OCJIO)KHEHHOTO MHOCTPAHHbIM 3JIEMEHTOM, UCHOJb3yIOTCS He KOJIJIM3UOHHAsA NMpHUBs3Ka lex
rei sitae U ee MoAMPUKALIMHY, HO TaKXKe U JIMUHBIM 3aKOH U IPaBO, IPUMEHUMOE K JJ0TOBOPY.
Cdepa AelcTBUS BELHOTO CTaTyTa He BKJIOYAET B ce6s1 BCHO COBOKYMHOCTb MPAaBOOTHOIIE-
HUH COOCTBEHHOCTH, OCJI0KHEHHBIX HHOCTPAHHbIM 3JIEMEHTOM, OJIHAKO MOXET pacnpocTpa-
HATHCS 3a MpeJesibl IPAaBOOTHOIIEHUW COOCTBEHHOCTHU (HampuMep, B 06J1aCTU HaC/IeICTBEH-

1 CyspaneBa A. /I. KoHKypeHIIUsI BEIHOI0 U 00653aTEJbCTBEHHOTO CTAaTyTOB HPU PETyJTHPOBAHHUH
nepexojia INpaBa COOCTBEHHOCTH IO TPAHCTPAaHWYHBIM cJeskaM // AKTyaibHble NpPOGJEMBI NPaBOBOTO
peryJimpoBaHHs U HOTapUaJbHOTO yA0CTOBepeHUs caeiok B PO. - 2019. - C. 64-66.

2 Basedow ]. Lex situs and Beyond-the Case of Movables // Korea Private International Law Journal. -
2016.-T.22.-Ne. 2. - C. 436.

3 Tpaxpanckuih koaekc HwupgepsangoB. Kuura 10. MexayHaponHoe dyactHoe mpaBo // URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=INT&n=57121#75pg0tT6dQCWIT2f2.
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HbIX NpaBoOTHOIIeHUH). Cdepbl AeHCTBUSA CTATyTOB HE COBNAJAAIOT € 060C06eHHBIMU ce-
paMHy 06LIeCTBEHHbIX OTHOIIEHUNW — MHCTUTYTOB OCOOEHHOW YacTU MeXAYHapOAHOI0 4acT-
Horo npaBa. boJsiee Toro, cooTHoumeHue chep JeHCTBUA BEIIHOIO, 0653aTeJbCTBEHHOIO U
JIMYHOTO CTaTyTOB He COBMaZaeT B IpaBe pa3J/IMUHbIX rOCYyAapCTB. [Ipy 3TOM BBIOGOP B MOJIB3Y
NpUMEHEHHUS TOr0 UJIM UHOIO CTAaTyTa NPU PeryJMpOBaHUM OTAEeJbHbIX aCIEKTOB MPABOOT-
HOIIIEHUM COOCTBEHHOCTH ONpejiesIsieTcsl HallMOHAJbHbIM 3aKOHO/laTe/leM B COOTBETCTBUH C
HOpMOOOpa3ywIUMU $aKTOpaMHy, Npeo0d/1aJal0IlMMU B TOM WJIM MHOM CJly4dae, — GpaKTopa-
MU, ONOCPeyOLUIMMHU UHAMBHU/IyalbHble KOJIJIN3UOHHbIE HHTEPeChl MO0 UHTepeckl 060poTa
(MHTepechl BceX TpeTbUX JuIL)L.

KoHKypeHIIMI0O BelHOTO U 0043aTeJIbCTBEHHOr0 CTAaTyTOB HEOOXOJAMMO IMOHHMMAaTh
lIMpe, 4yeM MPOCTO CUTYaLHI0 pacliellJIeHUs IPUMEHHUMOr0 NIpaBa, 3aKpelJIeHHY0 B paMKax
e/IMHOU HOpPMBI O INepexoJie NMpaBa COOGCTBEHHOCTU MO JOroBopy. KoOHKypeHLUs CTaTyTOB
MOXeT BbIPAXXaTbhCA TaKXXe B IBJIEHUU KOHKYPEHL WY KOJIJIM3UOHHBIX HOPM, PETYJIUPYIOLUX
nepexo/i mpaBa cO6CTBEHHOCTH. Tak, B COOTBETCTBUHU C M. 4 cT. 38 MUHCKON KOHBEHLIUU O
NpPaBOBOM MOMOILU M NPABOBbIX OTHOILIEHUSAX MO TPaKJaHCKHUM, CEMEWHbIM U YTOJIOBHBIM
fenaM 1993 r., BO3HUKHOBeHMe (IpeKpallleHHe) NpaBa COOCTBEHHOCTH HAa MMYLIECTBO, SIB-
Jigo1eecs NpejMeToM CAeJKH, TOJYMHEHO 3aKOHY CTPaHbl MecTa COBepIIeHUs CAEeJKH, TO
eCcTb 00513aTe/JIbCTBEHHOMY cTaTyTy2. [lo poccuiickoMy npaBy BO3HHKHOBEHHME U MpeKpale-
HUe TIpaBa COOCTBEHHOCTHU B 3TOM CJy4yae peryjupyeTcsd C TMOMOLIbI MPUBSA3KU-
Moaudukanuu lex rei sitae (. 1 ct. 1206 'K P®). Takum 06pa3oM, KOHKYpeHIMSl BELHOTO U
06513aTe/IbCTBEHHOI'0 CTAaTYTOB 3/1€Cb HOCUT TEPPUTOPHUA/IbHBINA XapaKTep, MOCKOJbKY OT-
HOLIEHHWS 0 NepexoAy NpaBa COOCTBEHHOCTU MeX/JAYy POCCUUCKMMH YAaCTHBIMU JIMIIAMU U
YACTHBIMHU JIMIIAMHU CTPaH-y4acCTHUIL, MUHCKOW KOHBeHUMHU 1993 r. O6yAyT peryyjiMmpoBaTbCs
006513aTe/IbCTBEHHBIM CTAaTYTOM, a B CIIOpax C YaCTHbIMHU JIMI]JAMU BCEX UHBIX TOCYyJapCTB —
BELHbIM.

OfHako B TOM CJy4yae, eC/iM NpaBO COOCTBEHHOCTHU HAa UMYILECTBO NePeXOJUT MO J0-
roBOpy B MOMEHT, KOT/[a 3TO UMYLIECTBO HAXOAUTCS B MyTH, BbIOOP MPHUMEHHUMOTO MpaBa B
X0/le KOHKYPEHI|UU BELIHOTO U 00513aTe/IbCTBEHHOI'0 CTaTyTOB He SIBJISIETCS CTOJIb OUYEBU/I-
HbIM. CorJiacHo 1. 2 cT. 1206 T'K P®, Bo3HMKHOBEHME NpaBa COOCTBEHHOCTHU IO CJIeJIKe, 3a-
KJII0UaeMOU B OTHOLIEHWU HaXOJsAUIerocs B MyTH JBMXKUMOI0 UMYLIECTBA, ONpPeesIsI0TCs 10
IpaBy CTpPaHbl, U3 KOTOPOM 3TO MMYILECTBO OTIPABJIEHO, ECJIM UHOE HE NMPeJyCMOTPEHO 3a-
KOHOM. C 0JHOM CTOPOHBI, HOPMa, [TOCBSAILLeHHAsA TOBapaM B NIYTH, ABJIAeTCA CIelMaJbHOM 110
OTHOLUEHUIO K HOpMe, 3aKpelJieHHOM B MUHCKOU KOHBeHI|UY 1993 1., a 10TOMY MMeeT NpHro-
puteT. C Apyrol CTOPOHBI, MOJIO)KEHUS MEXAYHAPOJHbIX JIOTOBOPOB MPUMEHSOTCS IPUOPHU-
TEeTHO M0 OTHOIIEHHUIO K HAlJMOHAJIbHO-TIPAaBOBBIM HOPMaM.

KoHKypeHIUS1 KOJJIM3UOHHBIX HOPM, PEryJIUPYIOUIMX Nepexo/ NpaBa COOCTBEHHOCTH
0 JIOrOBOpPY, B psijie C/lydyaeB MOXKeT O03Ha4yaTh TaKKe KOHKYPEeHLUI0 pa3/IMYHbIX CIOCOO0B
3aKpelJieHUs] COOTHOILEHUS BEIIHOT0 U 00513aTeJIbCTBEHHOTO CTaTyTa. Bbi6op Mex 1y AByMs
KOHKYPHPYIOIIMMHU CIOCO6aMU pa3rpaHuyeHus coep AelCTBUSA CTaTyTOB, 3aKpeMNJieHHbIMU B
3aKOHO/IaTe/IbCTBE, 10 CYyTH, 03HAa4aeT He0O6X0AUMMOCTb 3aHOBO YCTAHOBUTb 3TO pa3rpaHu-
yeHue. PemieHue [aHHOW MpoOJsieMbl elije He BbIpabOTaHO JOKTPUHOM MEXJYyHapOJHOTO
4YacTHOTro mpaBas.

CienyeT OTMETUTDh, YTO JOMUHHUPYIOLLEW B POCCUUCKOW NMPABOBOM HayKe ABJISETCHA
TOYKa 3pEHHUs] O TOM, YTO BelHbIH CTATyT e€CTb NPaBO, IPUMEHUMOE K OTHOLIEHUSIM COO-

1 AcockoB A. B. Hopmoo6Gpasyiomue ¢GakTopbl, BAMAKLIME Ha COZepKaHUE KOJIJIM3MOHHOTO
peryJIMpoBaHUs JOTOBOPHBIX 00513aTeJIbCTB: AUC. ... I-pa I0pUA. HayK. - M., 2011. - 545 c.

2 KoHBeHIMsI O NpaBOBOM NOMOIIM M NPABOBBbIX OTHOIIEHHUSAX MO TPAXKAAHCKHUM, CEMEHHBIM U
YrOJIOBHBIM JlenaM (3aksrouena B T. MuHcke 22.01.1993) // URL:
https://www.consultant.ru/document/cons_doc_LAW_5942/.

3 CysganeBa A. /l. KoHkypeHIUsl BEIIHOTO U 006513aTe/JIbCTBEHHOT'O CTATyTOB MPHU PeEryJUpOBaHUU
nepexojia IpaBa COOCTBEHHOCTH MO TPAHCTPAHUYHBIM cJieikaM // AKTyasbHble NpoGJieMbl MPaBOBOTO
peryJMupoBaHus U HOTapUaJbHOTO YA0CTOBepeHUs cliesiok B PD. 2019. C. 70-72.
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CTBEHHOCTH, OCJI0’KHEHHbIM WHOCTPAHHbIM 3jieMeHTOM!. Bbljie/sisieMblii B MeXAyHapOHOM
YacTHOM IpaBe CTaTyT CTaBUTCS B COOTBETCTBHE «060C06€HHBIM 06/1aCTSIMH YaCTHONPABO-
BbIX OTHOILIEHUI»Z, TO €CTh OT/AEJbHbIM HHCTUTYTaM MeX/IyHapO/HOTO YaCTHOTO IpaBa.

OfHaKo ec/y MOHATHUE CTAaTyTa HANPSMYIO CBA3BIBAETCH C KOHKPETHBIM UHCTUTYTOM
B CCTEME MEX/IYHAPOJHOT'0 YaCTHOI0 MpaBa, TO pa3rpaHudeHue cdhep JedCcTBUS BELHOTO U
00513aTe/IbCTBEHHOI'0 CTaTyTOB Mpe/ACTaBJsseT CO60U 3a4a4y KBaJUUKaL UM IPAaBOOTHOLIe-
HUS, OCJI0O’3KHEHHOTO UHOCTPAaHHBIM 3jieMeHTOM. OfHaKO KBalMPpUKaL U NPaBOOTHOUIEHHUH B
KayecTBe /IOTOBOPHBIX JINOO BEILHbIX HE 03HAa4YaeT 00s3aTeJIbHOT0 MPUMEHEHHUs K HUM, CO-
OTBETCTBEHHO, lex rei sitae uau npasa, onpenesseMOro B COOTBETCTBUU C KOHIeNUEN pe-
IIA0ILEero UCIOJHEHUS.

Kak cnipaBegyiviBo otMmevaet A.Jl. Cy3paneBa, oJ «CTaTyTOM» CJelyeT IOHUMATh Mpa-
BO, IPUMEHUMOE K OTHOLUIEHUSIM C MHOCTPAHHBIM 3JIEMEHTOM, OOpallleHhe K KOTOPOMY 00y-
CJIOBJIEHO KpUTepueM (KpUTEepHUSIMH), COOTBETCTBYIOLUM ONpeJeJIEeHHON 1LieJM MPaBOBOTO
peryqupoBaHus3. B JaHHOM ciydae mpo6seMa KOHKYpeHIUH CTaTyTOB y»Ke He CBsi3aHa C
npo6eMol KBaJIMPUKALIMM CIIOPHBIX MPABOOTHOIIEHWM, a MpeAroJiaraeT BbIOOp MeXay
KOHKYPHPYIOIIMMHU 1IeJIIMU TPAaBOBOT0 PeryJIMpOBaHUSI.

Tak, ocHOBHas 1le/ib IPaBOBOT'0 PeryJMpOBaHUsI OTHOIIEHUW MOCPELCTBOM BELIHOTO
CTaTyTa 3aKJ/JI04aeTcs B TOM, YTOOBI 00eCreuyuTh 3alUTy UHTEPECOB BCEX TPETbHUX JIUL, KO-
TOpble MOTEHIIMAJIbHO MOTJIK Obl CTaTh CTOPOHOW OTHOLIEHWH, BO3HUKAKUIMX MO MOBOAY
UMY eCTBa, HAXOSIIerocs B npejeax TEpPPUTOPUHU ONPeeJIEeHHOTO roCyapCcTBa. A KpuTe-
pUeM yCTAHOBJIEHUSI BEIIHOr'O CTATyTa, COOTBETCTBYIOIIUM JIaHHOM LieJIU, ABJSETCS TEeppH-
TOPHAJIbHbIM MPUHLMUI ONpeJe/ieHUs] NPUMEeHUMOro npaBa (KOJIIM3MOHHAs MPUBS3Ka «3a-
KOH MeCTa HaX0X/|eHUSI BEL[U»).

B To ke BpeMs 1]eJibI0 IPABOBOI'0 PEryJIMPOBaHUS MOCPEJICTBOM 06513aTE/IbCTBEHHOTO
cTaTyTa fIBJseTCcs obecliedeHUe 3allUThl UHTEPECOB OJHOW U3 CTOPOH YK€ 3aKJIYeHHOU
CIeJIKM C TIOMOIUIbI0 OTChIJIKK K HauboJiee 6JIM3KOMY [1Jis1 3TOM CTOPOHBI NMpaBy (MpHBsS3Ka K
MeCTy MPOKUBaHUSA JIMOO OCHOBHOTO MeCTa JAeATeJbHOCTH CTOPOHBI, OCYLIeCTBJSOILEN pe-
matollee vcnoJsiHeHue no gorosopy (m. 1 ct. 1211 I'K P®)), 1mbo obecneyeHue 3aujUuThl UH-
TepecoB BCeX JIMII, 3aKJHYAKLUX CAeJKU B Npejesax TePPUTOPUM OJHOTO rocyJapcTBa
(npuBfsI3Ka K MeCTy 3akJ4yeHUs caeskut). [lepBast U3 ykasaHHbIX KOJJIN3UOHHbBIX NPUBSI30K
COOTBETCTBYET KOJUJIM3MOHHBIM HHTepecaM OT/eJIbHbIX YYaCTHUKOB NPaBOOTHOIIEHUH,
OCJIO)KHEHHBIX UHOCTPAHHbBIM 3JIEMEHTOM (MHAUBU/yaJbHbIM KOJIJIM3UOHHBIM MHTEpecaM),
BTOpas, SABJSASCh TEPPUTOPUATBHON GOPMYJION NPUKPENJIEHUS], OIOCPeAYET UHTEPECHI 000-
poTta. OjHaKO MpUMeHeHUE MPUBSI3KU «3aKOH MeCTa 3aKJIIOUEHUs C/IeJIKU» He CIOCOOCTBYEeT
YCTOMYHMBOCTH MPABOBOr0 TUTYJIa B OTHOLIEHUH Belld. Tak, MOTeHIUAJbHBIA MOKyNaTe b
Bellly, MpoBepss TUTYJ NPOJaBLa, IPUOOPETEHHBIN UM B YCI0BUSAX IPUMEHEHUS 3aKOHA Me-
CTa 3aKJIIYEHUS CJleJIKHM, CTOJIKHETCS C 3aTPyJHEHUSIMH, NOCKOJbKY JO0CTOBEPHO YCTaHO-
BUTb MECTO 3aKJ/IOUEHUS CAEJNKU 3a4acTylo CJI0XKHee, YEM MECTOHAXO0XJeHHe UMYLIeCTBa B
MOMEHT 3aKJII0YEeHHUS 3TOU cJleJIKU. MeCcTo 3aK/II0UeHUs CAENKH Jerye U3SMeHUTb Ui cdasib-
cupUIIMPOBATD, YEM MECTO HAXOXKAEHHS UMY ECTBA.

YTBepKJieHHe O TOM, UTO BelllHble NPAaBOOTHOLIEHHUSI UMEIT NMPEUMYIIECTBO Nepes
00513aTeJIbCTBEHHBIMHU, HeJIb3sI MeXaHUYeCKH IePEeHOCUTD B 06J1aCTh KOHKYPEHI[UH CTAaTyTOB
B MEX/IyHapO/IHOM YaCTHOM IpaBe, @ UMEHHO YKa3blBaTh B CBSI3U C 3THUM, YTO BELHbIN CTa-
TYT UMeeT NPUOPUTET MO OTHOLIEHUIO K 00513aTeIbCTBEHHOMY. Be/ib B IepBOM cJiydyae peyb

1 MexyHapoiHOe YacTHOe npaBo: yueO6HuK / noa pea. I. K. Imutpuesoit. - M.: [IpocnekT, 2018. C. 257.

2 3pikuH U. C. K Bommpocy 0 COOTHOIIEHHUH BEIIHOTO B 00513aTe/IbCTBEHHOT0 cTaTyToB // ['paxkgaHcKoe
npaBo coBpeMeHHOH Poccun/Coct. 0.M Ko3bipb 1 A.Jl MakoBckuil. - M.: CtaTtyT. - 2008. - C. 45-57.

3 CysganeBa A. /[l. Oco6eHHOCTH KOJIJIN3UOHHO-NIPABOBOTO  PEryJIMPOBAaHUS  OTHOLIEHUH
COGCTBEHHOCTH, OCJIOKHEHHbIX MHOCTPAHHBIM 3JIEMEHTOM: JIUC. ... KAHJ. OpUJ. Hayk. - M., 2020. - C. 156.

4 Kosiv3voHHasi NpHUBA3KAa «3aKOH CTPaHbl MecTa COBepPLIEHUs CHAeJKU» INpPUMeHseTcs MpHU
onpe/ie/IeHUU NPaBa, IPUMEHUMOI0 K BOSHUKHOBEHHIO U ITpeKpallleHHIo ITpaBa COOGCTBEHHOCTH Ha UMYILECTBO,
SIBJISIFOIIIEECsI TpeAMETOM cAeqKH (1. 4 ct. 38 MuHCcKoM KoHBeHIMH 1993 1.).
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UJIeT 0 Cy6O'beKTUBHBIX NIpaBax, B TO BpeMs KaK CTaTyT NpeAcTaBJsieT co60i onpe/iesieHHbIN
NpaBONOPSAA0K, KOTOPOMY NOJYMHEHO CIIOPHOE MPAaBOOTHOLIEHHE.

BMmecTe ¢ TeM BelHbIH CTAaTyT [ €HCTBUTEJNbHO JOJ/KEH UMEThb OOJIbUIYIO CUJIY IO
CpaBHEHHUIO C 00513aTeJIbCTBEHHbIM CTAaTyTOM B Ipoliecce pa3pelleHHs] Npo6JieMbl KOHKY-
pPEHLUH CTATyTOB MPU PETYJUPOBAHUM Iepexo/ia NMpaBa COOCTBEHHOCTH Mo JioroBopy. Tak,
paBO COOCTBEHHOCTU NpeJHAa3HAYEHO pa3rpaHUYMBATh HHTEPECHI HEONPEJEJIEHHOT0 Kpyra
JIUI, B OTHOIIEHUH 0/iHOM Bewu. Cjie0BaTeNbHO, IpaBUIa TAKOr'0 pa3rpaHUYeHHUs JODKHBI
OBbITb €/JUHbI U OYEBU/AHBI JJIs1 BCEX TPETbUX JIUL], a Iepexo/i MpaBa COOCTBEHHOCTU JI0/KEH
COOTBETCTBOBAaTb HMHTepecaM 060poTa. B cUTyaluu OC/NI0XXHEHHUsI MPaBOOTHOLIEHUs CO6-
CTBEHHOCTHU MHOCTPAHHBIM 3JIEMEHTOM KOJIJIN3UOHHbBIE MPUBS3KH, COZeprKalhecsl B KOJJIU-
3MOHHBIX HOpMax, ONpeJle/IS0IUX BEUIHbIA CTATyT, — lex reisitae u ee mogudukauuu - B
HauOboJIbLIEN CTENEHH COrJIACYIOTCS C 3TUM TpeOGOBaHUEM.

B cMTyauuy KOHKYpPEHIIMU pa3/IMYHbIX CIOCOO0B 3aKpenseHusl COOTHOIIEHUs CTaTy-
TOB NPU pPETyJMPOBAHUU Nepexoja MpaBa COOCTBEHHOCTU BELIHBIA CTATYT TaKXe J0JKEH
UMeTb MPEeUMYyIeCcTBO. B ToM ciyyae, Korzia KOHKYpEHIIMs BELIHOr'0 U 0653aTe/IbCTBEHHOTO
CTAaTyTOB He NpeAyCMOTpPeEHA 3aKOHO/aTesieM, HE00X0AMMO OT/laBaTh NpeANoYTEHHUE TOMY
crnoco0by pa3rpaHudyeHust chep AeUCTBUS CTATYTOB, rJe chepa NpUMeHEeHHUs BELHOTO CTaTy-
Ta IIUpe, 2 IPUMeHeHHe MPUHIMIIA aBTOHOMUU BOJIU CTOPOH B 60JIbIIEN CTeNeHU OrpaHUYe-
HO. [TocKO/IbKY HEM3BECTHO, KaKasi U3 KOHKYPUPYIOIIUX KOJJIU3UOHHBIX HOPM /I0/’)KHA ObITh
INpHYMeHeHa IPUOPUTETHO M0 OTHOIIEHUIO K APYroM, TO BbIGOP Clocoba pasrpaHUYeHuUs CTa-
TYTOB B 110J1b3y 60Jiee LINPOKOTO MPHMEHEHHUs MPUHIIMIIA aBTOHOMUHU BOJIU CTOPOH (U, COOT-
BETCTBEHHO, 00513aTeJIbCTBEHHOTO CTaTyTa) MOXET MPOTHBOPEYUTb UHTEpecaM 060pOTa,
COOTBETCTBUE KOTOPBIM SIBJISIETCS BOXKHOM 3a/iaueil MpaBOBOro peryJMpoBaHus OTHOLIEHUH
COOCTBEHHOCTH, OCJI0’KHEHHBIX HHOCTPAHHBIM 3JIEMEHTOM. B TO BpeMs Kak BbIGOp B MOJIb3y
cokpalleHus: chepbl NPUMEHEHUS] MPUHILIMIIA aBTOHOMHUHU BOJIM CTOPOH B He YperyJupoBaH-
HbIX B 3aKOHO/IATeJIbCTBE CJAy4Yasix XOTS U He CIOCOOCTBYET CO3/[aHUI0 6GJIAarONpUSTHBIX
YCJIOBUM /11 BHEIIIHETOPTOBOM J1eITeJIbHOCTH, HO COOTBETCTBYET UHTepecaM 060poTa.

[IpropUTeT NpUMeHEeHHUs] BELIHOr0 CTATyTa 10 OTHOIIEHHUIO K 0053aTeJbCTBEHHOMY
JIOJDKEH 10 TEM >Ke NMPUYMHAM MUCHO0JIb30BAaThCS B TeX CAydasX, KOTZa HEBO3MOXXHO paspe-
IIUTh NMPOo6JieMy KOHKYPEHLHMH KOJIM3UOHHBIX HOPM, PEeryJupyoUidX OTHOLIEHHUsS CO6-
CTBEHHOCTH, IIyTeM MPUMEHEHHUs YKa3aHHbIX Bblllle 06X MPUHIMIIOB. Hanpumep, B cuTya-
I[1UM, KOTr/Jla 06e KOJIJIN3MOHHbIE HOPMbI O TPaBe COOCTBEHHOCTH 3aKpelnJeHbl B TEKCTE OJJHO-
r'0 ¥ TOT0 K€ aKTa, HU 0/lHA U3 YKa3aHHbIX HOPM He SIBJISIETCS ClelHaJbHON N0 OTHOIIEHHUIO K
JIpyroi U B 060C06/I€HUM 3TUX I'PYIII He MPOSIBJISIeTCS MyOJIMYHbIA HHTepec. Bbi6op B M0Jb3y
KOJIJIM3MOHHOW HOPMBI, CoJiepaKalllell NpUBA3KY lex rei sitae uiu ee Moaudukanuio B 60J1b-
el CTelneHU COOTBETCTBYET UHTEPeCcaM TPETbUX JIUILI.

Takum 06pa3oM, C yCI0KHEHMEM 9KOHOMUYECKUX OTHOIIEHUN MOBBIIIAETCS YPOBEHD
«CIeluaInu3anuu» KOJJIM3UOHHOTO PeryJMpoBaHUs OTHOLIEHHWNW COGCTBEHHOCTH, YTO MPU-
BOJIUT K MHO>X€CTBEHHOMY pacllieNJeHHI0 HOPM U BbIJIeJIEHUI0 HOBbIX KATETOPHUM 00'bEKTOB
npaBa COGCTBEHHOCTH B MeX/yHAapPOJHOM YacTHOM MpaBe. Pa3BuTHe mpoiiecca KOJJIU3UOH-
HOT'0 PEeryJIMpOBaHUs JIOJPKHO YYHUTHIBATb OCOGEHHOCTH 3TUX OOBEKTOB M MPOOJIEMBI, IMO-
poXJaeMble UX BblieJIeHUEM, B YaCTHOCTH, NPO6JIeMbl KOHKYPEHIIUU KOJIJIM3UOHHBIX HOPM O
npaBe COGCTBEHHOCTH.

OHOBpEMEHHO C 3TUM MPOUCXOAUT TMpOllecC paciiupeHuss chepbl NPUMEHEHHUS
NPUHIMIIA aBTOHOMHU BOJIU CTOPOH IMPH PEryJMpoBaHUM OTHOIIEHHWW COOCTBEHHOCTHU H,
CJIe/I0BaTeJIbHO, 3aKpeNJIeHUs] Pa3JIMYHbIX CIIOCOG0B COOTHOIIEHHS] BELU[HOr0 U 06s13aTesb-
CTBEHHOTO CTAaTyTOB MPH Ilepexo/ie paBa COGCTBEHHOCTH M0 J0TOBOpY. UX coueTaHue Npu-
BOJIMT K 3aKpeIJIEHHWI0 TEKCTe OJJHOTO MPAaBOBOTO aKTa Pa3/IMUHbIX CIOCOOOB pa3rpaHUye-
HUsA chep NpUMeHEeHHUSs BELHOTO U 0653aTe/IbCTBEHHOTO CTATYTOB, KOHKYPUPYIOLIUX MEXAY
coboM.
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PaspelieHrie npo6sieMbl KOHKYPEHIIMH KOJIIM3UOHHBIX HOPM, OCJOXKHEHHOW KOHKY-
peHIMeN BEeLHOro U 06513aTeJIbCTBEHHOTO CTATyTOB, IPU PETYJIMPOBAHUM OTHOLIEHUH CO6-
CTBEHHOCTH MNpPEACTAB/SET COOOH BaKHYI0 3aZiady, MOCKOJIBKY 4Ype3MepHOe YCJIO0XHEeHUe
KOJIJIN3MOHHOTO PEryJIMpOBaHUsl OTHOIIEHUH COGCTBEHHOCTH, OCJIOXKHEHHBIX HHOCTPAHHBIM
3JIEMEHTOM, HETaTUBHO CKA3bIBAETCsI HA IPABONPUMEHUTEBHOMN MPAKTHKE.

I[TPOBJIEMA COOTHOIIEHHUA AOTOBOPA IIOAPAAA U ITIOCTABKU B
IMPAKTUYECKOH JEATEJIbHOCTH

E. H. l'ony6w,

cmydenm Opuduyeckozo uHcmumyma HayuoHaibHO20 uccn1edo8amenbCckozo
Tomckoeo 2ocydapcmeeHHo20 yHU8epcumema, 2. ToMck.

HayuHblil pykosodumens: K. 1. H.,, doyenm B. A. ToHuaposa.

B nmeAaTenbHOCTH WPUAUYECKHX JIUL, CYLIECTBYyeT NMpPaKTHUKa 3aKJI4YeHHs J0roBopa
IIOCTaBKU 06OpYyZ0BaHUS C MOCJAEYIOLUMM OKa3aHUEM YCAYr WJIMU BbINOJHEHHEM pPaboT.
HanpumMmep, nocraBka MOXXeT CONMPOBOXKJATbCS BbINOJHEHHMEM pPabOT MO0 MOHTaXy 060pyzo-
BaHMUsl, €ro TeCTUPOBAHUIO, Pa3pabOTKOM MPOEKTHOU JJOKyMeHTaluu U T. 4. [Ipu aToMm cTou-
MOCTb 000pYZI0BaHMSI MOXKET B HECKOJIbKO pa3 MpeBbILUIATh CTOUMOCTb paboT/ycayr, U npu
3aKJIDYEHHUU [JOTOBOPOB CTOMMOCTD He BbIJIeJISIeTCs, a N0 pa3yMeBaeTcCs B LieHe Jorosopa. B
TaKOW CUTyallMU Cy[y NPU PAacCMOTPEHHUM CIOPOB, BbITEKAWIIUX U3 JAAHHOrO J0Tr0oBOpA,
Heo6X0JMMO OlleHHWBATh OIJIAUMBAJICS JIU 110 JOTOBOPY M3TrOTOBJIEHHBIN TOBAp WJIU Ke pabo-
ThI 110 €r0 CO3/JaHMI0, a TaKXKe «0XBaTbIBAJICS JIU NMPOLECC CO3/AaHUsA 000pyZ0BaHUS YCI0BU-
sIMM JIOTOBOPA WJIK MPOCTO B €ro TEKCTe OblJIM OTOBOPEHBI €ro TpebyeMble TEXHUYECKUE T1a-
pameTpbi»l. Bo3HHKaeT BONpOC 0 paCCMOTPEHUH 11€1eCO00PA3HOCTH 3aMeHbl OCTaBKU MO/I-
pPs/I0M U OLleHKU PUCKOB HEBEPHO BbIOPAHHOI'0 BAapUaHTAa.

[lo foroBopy NOCTaBKM MOCTaBIIUK-TPOJABel], OCYUIeCTBASIOUUNA NpeAnpUHUMA-
TeJIbCKYI0 [leITeJIbHOCTb, 00513yeTcCsl lepeiaTb B 00YCJIOBJIEHHBIN CPOK UJIM CPOKU NPOU3BO-
JIUMble WJIM 3aKylaeMble UM TOBapbl MOKyNaTeJl0 [iJil MCIO0JIb30BaHHUS B MpeANpUHUMA-
TeJIbCKOM [J1eITeJIbHOCTU WJIM B UHBIX 1leJIIX, HE CBSI3aHHBIX C JIMUHBbIM, CEMEWHBIM, JOMall-
HUM W MHBIM NOJO0OHBIM HcHoJib30BaHUeM (cT. 506 I'paxkaaHckoro Kojekca Poccuiickoit @e-
nepauuu ((nanee — 'K P®)). B coorBeTcTBUM co cT.702 'K P® no goroBopy nojpsjaa ojiHa
CTOpOHa (MOApPAAYUK) 0053yeTcsl BBIMOJHUTH MO 33aJaHUI0 APYroll CTOPOHBbI (3aKa3duKa)
omnpe/ieJIeHHYI0 paboTy U cJlaTh ee pe3yJibTaT 3aKa34yMKYy, a 3aKa3uUK 0053yeTcsl NPUHSATH
pe3yJbTaT paboThl U OMJIATUTH ero. CX0ACTBO IOTOBOPOB NPOSBJSETCS B TOM C/y4ae, Korjaa
10 JOTOBOPY NOCTAaBKU NepefaéTcs Belllb, IPOU3BOAMMast MOCTABIIMKOM, TaK KaK 3TO JOMy-
CTUMO W N0 TMOCTaBKe, U Mo noApsay. [loMMMo cxoXecTdu npeameTa, 06a JOroBOpa MOTYT
npeAycMaTpUBaTh NEPUOJUYHOCTb CAAYU TNPOAYKIMU U3TCOTOBUTEJIEM MoJjydaTesto (co-
raacHo cT. 508 u ct. 708 TK P®).

Haub6oJsiee BaXKHbIM KpUTEPUEM pa3TrpaHUYEHUsT PAa3HBIX THUIIOB JJOTOBOPOB SIBJSETCS
npeaMeT, COOTBETCTBEHHO €ro MNOHUMaHHUe, UCX0/iS U3 TEKCTa JI0TOBOpa, U OYIeT onpeses-
rouM. U B JaHHOM ciiyyae Heo6X0JMMO CMOTPETh Ha CBOMCTBA UTOTOBOTO U3/le/ius. B oT/u-
4yye OT NMOAPSAAHOro 060py/l0BaHUSA, U3/e/ive, IepejlaBaeMoe M0 AOTOBOPY MOCTAaBKH, He Oy-
JleT UMeTb WHJUBU/yaJIbHO-ONpPeIeJIEHHBIX XapaKTEPUCTUK U He Oy/JleT BBINOJHATHCS MO
3aJlaHUI0 3aKa34yuKa. ToT ke BbIBOJ ObL1 cPOPMYIMPOBAH U B CyJleOHOM NpakTHKeZ. Kpome
TOTO, B IPAaKTHUKe ObLI CAeJIaH BbIBOJ, O TOM, UTO IpeJMET J0roBopa No/ipsi/ia He MOXKET ObITh

1 BorganoB /I.E. /loroBop mojpsiia U [JOroBOp IMOCTaBKU: NMPOGJEMbl pa3rpaHUYEHUsT B HayKe U
NpaBONPUMEHUTEIBbHOM NpaKTUKe // 3aKOHOAATeNbCTBO U 3KOHOMUKA. 2017. Ne 3.

2 TloctaHoBneHue CenbMOro apOUTPAKHOTO ame/siMOHHOro cyza ot 11.12.2019 Ne 07AIl-
10098/2019 no pesny Ne A03-20259/2017.
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M3rOTOBJIEH 0e3 3aKasa, IpU NoJps/ie Belllb U3roTaBJAMBAETCA M0/ KOHKPETHOro Npuobpe-
TaTeJis, B TOM YMCJIe U3 ero MaTepuasoBl.

[Ipy aToM jiga noApsza SKOHOMUYECKUH UHTepec MMeeT NMpPOLecC U3rOTOBJEHUA U
OCyllleCTBJIEHHME KOHTpPOJISI 32 HUM, a He MPOCTO Nepejaya pesyabraTa. «Ecau nokynaresb
MMeeT HaMepeHUe NPUOOPECTH TOBAp, a KOMILJIEKC YCAYT MO NepepaboTKe, MOHTAXY U T.[.
JlJIs1 HETO BTOPOCTENEeHEeH, TO 3TOT JOrOBOP C/eJyeT OTHECTH K OCTaBOYHBIM. [Ipu npeob.ia-
JlaHWUY Ke MHTepeca NoKymnaTess K paboTaM, HeXeJld K 00beKTy, JOTOBOP NPU3HAETCA MOJ-
PAHBIM»3

«[lompsag - 3TO «AByXnpeaMeTHBIU» OTOBOP, T. K. K IpeAMeTy OTHOCUTCA KaK caMma
paboTa, Tak U ee KOHEYHBIN pe3ysabTaT»% B ciydyae BO3MOXKHOTro criopa npu KBaJuduKauu
JloroBOpa CyJ, 6yZleT uccaef0BaThb, ABJASAETCSA JIM CO3/JaHUeE NPeJJoCTaBJIeHHOr0 060pyJ0BaHUSA
OOBIYHOU MPAKTUKOW MOCTaBIIMKaA / NOAPALYNKA, ABISAETCA JM IPOU3BOJACTBO CEPUMHBIM, a
TaK)Xe HaCKOJIbKO [TOJpOOHO B JJOr0OBOpe perjaMeHTHpyeTcs Mpolecc co3faHusa oobekta. 06
9KCKJIIO3UBHOCTH 0060pYZA0BaHUSA MOXKET CBUZETEJbCTBOBATh U BO3MOXHOCTD €€ peasiM3aluu
TPETbUM JIMLIaM°. A UMEHHO, B COOTBETCTBUH C BbIBOJIAMU U3 CY/leOHON NPAKTHUKU «U3TrOTOB-
JIeHHO€e B paMKax JIoroBopa nozpsjaa o60opy/0BaHue JO/HKHO UMETb OTPEOUTENbCKYIO 1eH-
HOCTb UCKJIIOUUTEJIbHO [IJ11 3aKa34MKa, peajn3alusl ero MHbIM KOHTpareHTaMm J0JI’KHa OBbITh
3aTPyAHUTEJbHON WM HEBO3MOXKHOU»®. Cy/ Ipy pacCMOTPEHUH NOJ00HbBIX CIOPOB y/esseT
BHUMaHUeE NePBUYHBbIM JOKyMEHTaM OYXTraJITEPCKOT0 ydyeTa X031MCTBeHHOU onepanuu. [Ipu
IIOCTaBKe 3TO OyAyT TOBapHble HaKJaJHble, JIOBEPEHHOCTH Ha NOJIyuYeHUE TOBapa, CyeTa-
bakTypel, a IpU NOApPAAe: aKThbl CAAYU-NIPUEMKH pabOT, CIPaBKU O CTOMMOCTH BbINOJIHEH-
HbIX paboOT U 3aTpaT’.

Takxe KpuTepueM pasrpaHUYeHUs] B HAyKe CUMTAETCA U TO, YTO paboTa o JOroBOpy
NOAPAAA BbINOJHAETCSA CUJIaMU U CpeJiCTBaMU NOJAPSAYMKA U3 MaTepUaJioB 3aKa34yrKa, eciy
MHOE He peyCMOTPEHO A0roBOpoM. /lyig MOCTaBKU Nepejaya NOoKynaTejeM MaTepuasa AJjis
M3rOTOBJIEHUS Belly He xapakTepHa. OlHaKO Takol KpUTepul uMeeT paKy/IbTaTUBHbBIN xa-
paKTep, ¥ He MOXKET ObITh M0JI0XKEeH B OCHOBY pa3rpaHUYeHHUs OCTaBKHU U MOAPAAA.

Y4uThiBas, YTO CTOMMOCTb 00O0PYAOBaHUSA MOXKET BO MHOIO pa3 MpeBbILIATb CTOU-
MOCTb COIPOBOXK/JAIOIIUX €ro MOCTAaBKY YCJIYT, CTOPOH MO YCJA0BUSM B OoJiblied Mepe OyeT
MHTEepecoBaTb MMEHHO Nepejaya H3JeJiusl, eé yCTaHOBKA U TeCTUPOBAHHUE, KOTOpPOEe OCy-
IECTBJISIETC CUJaMH TOTO e NOCTaBIIMKa JJisi MPOBEPKU COOTBETCTBUS 000PYAOBaHMUSA
TEeXHUYECKHMM XapaKTepUCTUKaM. B ciydasx, korja nepesadya o60pyZ0BaHUsSI COIPOBOXK/AET-
csl IpOBeJleHHUEeM UHCTPYKTaXa COTPYAHUKaAM, pa3pabOTKON MPOEKTHOW WA KOHCTPYKTOP-
CKOW JJOKYMEHTAlLlUuHU [IJIs1 KOHKPeTHOr'0 00'beKTa MPOU3BO/ACTBA, Ha Hall B3IJIsA/, 11e/1eco06-
pa3Hee BCE-TaKW 3aKJIOYUTH JOrOBOP MOAPSAJAA U ONpPEAEJUTb YCJOBUS U MOPSALOK OCY-
1lecTBJeHUs paboT. B cyziebHOM MpaKTUKe OblLI cZieJlaH BbIBOJ, O TOM, YTO O0OCTOSITENbCTBO
TOro, YTO LleHa TOBapa BKJIIOYaeT B cebs pacxo/ibl O ero M3roTOBJIEHHIO, HEe CBUJETEJb-
CTBYIOT O CMELUIAaHHOM XapaKTepe NPaBOOTHOLIEHUN U HaJIMYUHU 3JIEMEHTOB J0OroBOpa No/-

1 AnensinnonHoe onpegenenne CK mo rpaxzaanckum jgenaM BepxoBHoro Cyna Pecny6svku MopgoBus
ot 07.11.2013 o pesy Ne 33-2174/2013.

4 Pomasern 10.B. CucteMa 10roBopoB B rpakJjaHCKOM NpaBe Poccun: MoHorpadus. 2-e usj,, nepepab. u
nom. M.: Hopma, Uudpa-M, 2013.

3 KykuHa T.E. [IpegmeT foroBopa noctaBku // [lpaBo 1 skoHoMuKa. 2001. Ne 1. C. 19-27.

4 OcokuHa A. A. [locTtaBka kak B/, ['paxkjaHcKo-mpaBoBoro Jorosopa // COOPHUK Hay4YHBIX TPYAOB
npenojaBaTesied, MaruCTpaHTOB M aCNHUPAHTOB opuaudeckoro ¢axynbtera CP MIIIY. Tom Beimyck 3. -
Camapa : MockoBCKHH ropo/icKoi efarornieckuid yuuBepcuteT Camapckuit usman, 2019. - C. 148-152.

5 Borpanos /I. E. /loroBop noZipsifia ¥ JOroBOP MOCTAaBKH: MPOGJIEMbl pa3rpaHUYEHUs] B HAYKe U NPaBo-
NPUMEHUTEJTbHON NpaKTHKe // 3aKOHOAAaTeJbCTBO U 9KOHOMHUKA. 2017. Ne 3.

6 TloctaHoBaeHue ®AC MockoBckoro okpyra oT 18.08.2015 r. Ne ©®05-9373/2015 no geny Ne A40-
115777/2014 // CIIC «KoucyabTauTIlaocy.

7 IlocraHoBneHue PepepanbHoro ApéurtpaxHoro Cyna Ypasnbckoro okpyra oT 05.06.2008 Ne ®(9-
4122/08-C4 no geny Ne A76-23793/2007-4-581/31.
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pszaal. BaXKHbIM KpUTepUeEM JJis CPaBHEHHS JOJ/KHA ObITh He 1|eHa, a IpeJMeT, KOTOPbIi OT-
pakaeT 5KOHOMUYeCKUM UHTepeC CTOPOH.

AKTya/IbHOCTb pasrpaHU4YeHHUs MIOCTAaBKU U MOJpA/a CBA3aHA C BO3MOXXHBIMM pHUCKa-
MU, KOTOpbIe TIOHeCEeT KOMIIaHUS, BbIOpaB HENOAXOAALIMN JOTOBOP N0/, KOHKPETHBIN MpeJ-
meT. A umeHHo 'K P® npespycmaTprBaeT oT/iM4Ma B HOpMax 06 OTBETCTBEHHOCTH 3a HEHa/l-
Jiexkalllee Ka4yeCTBO TOBApa/TOTOBOr0 U3JeJus, UYTO peryaupyercs craTbsaMu 518 u 723 'K
P®. OT/inuusa B nocaeACTBUAX 3aKJIK0YAIOTCA B TOM, UTO TpebOBaHHE BO3MeIlleHUsI pacXxo0B
Ha yCTpaHeHUe HeJJOCTaTKOB 110 JJOr0BOpY NoApsAa He 6e3ycsoBHOe. OHO BO3MOXKHO TOJIBKO
eCJI1 CTOPOHBI OTOBOPHUJIM 3TO B JoroBope. COOTBETCTBEHHO, HENPaBUJIbHAsA KOHCTPYKLHUSA
JlOTOBOpa U OTCYTCTBHE B JJOrOBOpPE YCJOBUS MOXKeT 3a6JIOKUPOBAaTh AJ MoJy4daTess 060-
pYyZOBaHUs OJMH U3 COCO60B 3a1uThl. KpoMe TOro, ocHoBaHus JJisi OZHOCTOPOHHEr0 OTKa-
3a OT J,0roBOpa NoApsja CylLleCTBEHHO LIMpe, YeM IIPU JOTrOBOpe MOCTaBKU. Tak B COOTBET-
ctBUM co CT. 523 'K P® ogHOCTOPOHHHUI OTKa3 OT UCHOJIHEHUS AOTOBOPA MOCTABKU A0MYC-
KaeTcs B CJly4ae IIOCTaBKU TOBAPOB HeHAJJIeXalllero KayecTBa ¢ HeJOCTaTKaMHU, KOTOpbIe He
MOTYT OBITh YCTPaHeHbI B IPHEeMJIEMbIH /IS TOKYNaTeJ sl CPOK, HEOJHOKPATHOI'0 HapyLIeHUs
CPOKOB IOCTaBKH TOBApOB, HEOAHOKPATHOI'0 HAapylIeHUs CPOKOB OIlJIaThl TOBAPOB, HEOLHO-
KpaTHOW HeBbIOOPKHM ToBapoB. OgHako, HanpuMep, cT. 712 'K P® npeagycmaTpuBaeT npaBo
3aKa34yMKa B JIl0O60e BpeMs [0 Cjauu eMy pe3yJibTaTa paboTbl OTKAa3aTbCSA OT UCHOJIHEHUS
JlOTOBOPA, YIIJIATUB NMOAPALYMKY YaCTh YCTAHOBJIEHHOW LieHbI IPONOPLMOHAIBHO YaCTHU pa-
60Thl, BBIIIOJIHEHHOM /10 MOJIy4YeHUs U3BelleHNs 00 0TKa3e 3aKa3yrMKa OT UCIOJIHEHUS 10T 0-
Bopa. To ecTh, MpaBoO Ha pea/U3aLMI0 OAHOCTOPOHHEr0 OTKa3a y 3aKa34MKa He CBA3aHO C Cy-
IleCTBEHHBIM HapylleHHueM J0roBopa CO CTOPOHBI NOAPAIHKA.

B ToM uuce, C10KHOCTH NPHU 3alllUTe B C/Iydyae HapyLUIeHHs A0roBopa CBS3aHbI C pas-
HbIM CPOKOM HMCKOBOM JJaBHOCTH. [lo MckaM 0 HeHajJiexalleM KayecTBe paboT 1o JJ0roBopy
nojpsjia npeyCMOTpPeH IrOAWYHBIA CPOK MCKOBOM JJaBHOCTH, 3a UCKJIIOYEHWEM HeHa/Jjlexa-
Ilero Ka4ecTBa B OTHOLUEHUHU 3JjaHUU U coopyxkeHu (cT.725 'K P®). [lna nocraBku 'K PO
He yCTaHaBJIMBaeT ClelUPUYHOr0 CPpOKa JJaBHOCTH, COOTBETCTBEHHO, OH ONpeJeisieTCs Mo
npaBusam cT.196 'K P® u cocTaBsisieT Tpu roja.

KBanudukanuus rpax/aaHCcKo-NpaBoOBOro JOroBopa OCYLIECTBJISETCSA He NMyTeM yKa3sa-
HUS B 3aroJI0BKax ero Ha3BaHMUS, a MyTeM BbIpakeHHUS BOJIM CTOPOH MOCPeJCTBOM yCTaHOB-
JIEHUSI KOHKPEeTHbIX yca0BUU. [l03TOMy KpailHe Ba)KHO NpPU 3aKJHUYEHUU JO0roBopa Tlia-
TeJIbHO 0603Ha4YaTh CyllleCTBeHHbIe yca0BHUs. Tak Kak B 3aBUCUMOCTHU OT e ICTBUH, KOTOpPbIE
KOHTpPAreHT Jl0/DKEH COBEPILUTH MOC/e nepesadyd U3rOTOBJIEHHOT0 UM 060pyZ0BaHUs 10T 0-
BOP MOXXHO KBaJUPUIMPOBATbH MO-pa3HOMYy. BoJiblile BO3MOXHOCTEH JJisi YCTaHOBJIEHUS
IPaBOOTHOLIEHUHN U BO3MOXKHOM 3alllUThl NPeA0CTaB/IseT CMelIaHHbIN JJOTOBOP, UTO He 06-
X0AUTCS 6e3 BHMMaHUSA Ha NpakTHKe. K OTHOUIEHHSIM CTOPOH MO CMENIaHHOMY J0TrOBOPY
IPUMEHSIOTCA B COOTBETCTBYIOIIMX YaCTAX MpaBuJja O JOr0BOpax, 3J1eMEHTbl KOTOPBIX CO-
JlepKaTcsl B CMEIIaHHOM JIOTOBOPE, €C/IM UHO€E He BbITEKAET U3 COrJIallleHUs] CTOPOH WJIU CY-
1leCcTBa CMEUIaHHOT0 J0r0BOpa.

[Ipr 3TOM cMelIaHHBIM JOTOBOP TaKXKe MOXKEeT M0oJipa3yMeBaTh CJI0KHOCTH B CJ1y4ae, K
IpUMepy, eciyu 000pyA0BaHUeE ObLJIO NOCTABJIEHO, & YCAYyTra M0 €€ YCTAHOBKE U MOHTAXy He
OKa3bIBaJlaChb B TeUeHHUE HECKOJIbKUX JIET, IPU 3TOM FrapaHTUUHBIN CPOK MOXKeT ObITh NPUBS-
3aH K 3aBepLIeHHI0 MOHTAXHBbIX paboT. CMellaHHBIN JOTOBOP «(PaKTUUYECKU KOHCTPYyUpYyeT
JIOTOBOPHOE NPAaBOOTHOLIEHHWE KaK /iBa 00513aTe/bCTBA: B OJJHOM IMOCTaBUIMK 00si3aH nepe-
JlaTb TOBap, B JIpyroM NPUHUMaeT Ha ce0s1 0653aTeJIbCTBO BBINOJHEHUS paboT»2. 06s3a-
TeJIbCTBA, BbITEKAIIMEe K3 J0r0BOpa MOCTAaBKU ObLIM HaJJexalluM 00pa3oM HUCIOJIHEHDI,
HO MPOM30ILJI0 HapylleHHe 06s3aTesibCTBa B MOAPAAHOM 4acTh AoroBopa. [locTaBiiuk

1 IocraHoBieHue Ap6utpaxkHoro cyza Ceepo-KaBkasckoro okpyra ot 5.11.2015 r. Ne @08-
7754/2015 o geny Ne A32-39506/2014.

2 AuToHoBa A. B. [Ipo6JieMbl TPaBOBOT0 peryJMpoBaHUs MOCTABKU 060py0oBaHus // MexayHapo JHbIN
’KypHaJl TYMaHUTapHBIX U eCTECTBEHHBIX HayK. — 2022. - N2 11-3(74). - C. 19-22.
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npejnoJsaraeT 0TKa3aTbCA OT NOC/AeAYIOIIero UCIOJHEHHUS J0Tr0BOpa, COOTBETCTBEHHO, N0/
pasymeBaeTcs npuMeHeHue nosioxeHud 'K PO o nogpane. OcHoBaHMA BHeCyleOHOI0 OTKasa
OT Z0roBOpa NnoJpsjia NpefyCMOTPEHbI B CJy4yae HEBBINOJHEHUS 3aKa3YMKOM B pa3yMHbIU
CPOK [leMCTBHUM, HEOOXOAUMBIX [/ YCTPAaHEHUS 0OCTOATE/IbCTB, IepeYrC/IeHHbIX B II. 1 CT.
716 'K P®; HapylieHus 3aKa3uMKOM 00S3aHHOCTEMH, NpensATCTBYIOLlee HMCIOJHEHUIO J10TO0-
BOpa MOAPAAYMKOM, a TaKKe HaJlu4yrhe OOCTOATEeNbCTB, 0YEBUJHO CBUJETEJbCTBYIOLIUX O
TOM, YTO TaKUe 0013aHHOCTH He OyAyT UCIOJIHEHbI 3aKa34YMKOM B CPOK; HEBO3MOXKHOCTH HC-
N0JIb30BaHUs MPeJ0CTaBJeHHbIX 3aKa3YMKOM MaTepHuaJioB UM 060pyl0BaHus 6e3 yxyAle-
HUA KayecTBa BBINOJHAEMbIX Pab0T M OTKa3 3aka3yMvKa OoT uX 3aMeHbl. OgHako 'K PO He
npefycMaTpruBaeT 6e3MOTUBUPOBAHHBIM OTKa3 OT UCIIOJIHEHUs A0roBopa nojpaza. OcHoBa-
HUA /1 0TKa3a NoJApsAJYMKa OT UCIIOJHEeHUs J0roBopa NoApsAAa CBA3aHbl IPeNMYLeCTBEH-
HO C HEHCIIOJIHEHHEeM 3aKa3uMKOM IpeJlyCMOTPEHHOH JOTrOBOPOM 00f3aHHOCTH NpefocTa-
BUTb WJIM NIPU HEOOXOAMMOCTH 3aMEHUTb HEOOXOAMMbIe /ISl BBIIIOJHEHUS paboThbl MaTepu-
aJs, 000pyiOBaHUeE, TEXHUYECKYI0 AOKYMEHTALMI0 WU MOoJJiexallylo nepepabotke (obpa-
060TKe) Belllb.

«HepocTaTKy MCNO/b30BaHUS CMELIAHHOM KOHCTPYKLHUHU B JOrOBOpe NOCTaBKU 060-
PYZOBaHUs TaKXe NPOSABJAITCA B YCJAOBUAX OIJIATHI, KOTOpasg 06bIYHO NMPOU3BOAUTCA 4Ya-
CTSIMU B COOTBETCTBHUH C 3TallaMHU UCIIOJITHEHHUA 0043aTe/IbCTBA. TeM He MeHee, B 3TOM C/y4ae
NOCTaBLIMK, HEHa/JIeXKalllUM 00pa30M MCHOJIHUB OT/eJIbHbIM 3Tall, MOXKET COCJaThbCS Ha He-
HaJJleXallylo OIJIaTy MOKyIaTeseM, KaK CJeJCTBUe, 0TKa3aTbCAd OT MOC/AeyIoLiero UcloJ-
HeHUd JIM00 3asiBUTh BCTPEeUHOE TpeGOBaHUE O HeyCTOHKe» 1,

CyzaMy Takxe yKa3blBaeTCs Ha BO3MOXXHOCTb YCTaHOBJIEHUS B JOTOBOpPE YCJIOBUH,
IpY KOTOPBIX pacTOpKeHHe CMeLIaHHOI0 J0roBOpa 0 MOJHOI0 UCIIOJHEHUS 003aTesIbCTB
CTOPOHAMHU J0MYCKAeTCs TOJbKO UCKJIKYUTENbHO 110 PELIeHUI0 Cy/a2.

B cBsA3M ¢ 3TUM B JOKTpHUHe npejaraetcd perjamenTanus B 'K PO egunoro o6g3a-
TeJIbCTBA MOCTaBKU 060pyZi0BaHUs, oApa3yMeBarolleil JaJlbHEeHIINI MOHTAX, BbIIIOJIHEHUE
IyCKO-HaJIaZ04YHbIX paboT, a COOTBETCTBEHHO U CO3/laHHE HOBBIX HOPM C y4€TOM ClieqUPUKU
JIQaHHOT 0 JI0roBoOpa.

MMPOBJIEMbI PEAJIM3ALIUU CTATHHU 32 YKUJIUIIHOTO KOJAEKCA
POCCUMCKOH ®EJEPALIUU

C. M. EabHuKo8aQ,

cmydenm HOpuduveckozo uHcmumyma

Anmatickozeo 2ocydapcmeeHH020 yHU8epcumema, 2. bapHays
HayuHblil pykogodumenbw: K.10.H., doyeum E. 0. KosaseHKo.

HccnenoBaHue mo 0603HaYEeHHOW TeMe MpPeJICTaBJSIETCS aKTyaJlbHbIM MIOTOMY, UTO Ha
CEeroiHSIIHUMN eHb PU MpUMeHeHHUH 1. 8.2 cT. 32 XuauiiHoro kojekca Poccuiickoit Oepne-
panuu (gasee no tekcty - XKK P®), npeaycmatpuBaroiei u3bsTHE Yy COOCTBEHHHUKA KUJIOTO
IIOMeIlleHUs, pacloJIOX)KEHHOTO0 B MHOTOKBAapTUPHOM JIOMe, Cy/ibl HEO/JHO3HAYHO pellalT BO-
IIPOC O ee pacIpoCTPaHEHHUH HAa IPABOOTHOILIEHUs], BO3SHUKIIIHE /10 BBe/leHUs B JlelicTBUe Pe-
JlepasibHOTO 3aKoHa oT 27 fekabps 2019 r. Ne 473-®3 «O BHeceHHH U3MeHeHUN B XKuuii-
HbIH KoJiekc Poccuiickoit @enepanyu u PenepanbHbiii 3akoH «0 PoHjze cogeicTBUsA pedop-
MUPOBAHUIO KUJIHIIHO-KOMMYHAJIbHOT'O X03IMCTBa», B 4YaCTH NlepecesieHus rpak/laH U3 aBa-

1 AuToHoBa A.B. Ykas. cou.
2 IlocraHoBnenue PegepanbHoro ApoutpaxHoro Cyna Ypanbckoro okpyra ot 31.08.2010 Ne ®09-
6791/10-C5.
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puitHoro xuauuHoro Gpouja» (ganee no tekcry - ®3 Ne 473)L. Kpome Toro, mosoxeHus
4.8.2 cT. 32 KK PO He pery/supyrT NOpsi0K U3BATUSA KUJIOTO MOMEIEHHUs, IpaBO COO6-
CTBEHHOCTH Ha KOTOpPO€ BO3HUKJIO B pe3y/ibTaTe 3aK/JII0UYeHUs JOroBoOpa JapeHusl.

[log o6paTHOM CUJION 3aKOHA MOHUMAETCA peaju3alys ero HOpM NPUMEHUTEJbHO K
paHee BO3HUKIIUM NPAaBOOTHOIIEHUAM. [IpyHIIMI 06paTHOM CHJIbI NPUHATOrO 3aKOHA MpeJ-
noJlaraeT pacnpocTpaHeHUe ero JeicTBUs Ha «daKThbl U MOPOXKJEeHHblE MU MPAaBOBbIE MO-
C/1e/ICTBHS, KOTOpPble BO3HUKJIU 10 BBE/IeHUS B IeliCTBUE HOBbIX HOPM»Z. [1o 061ieMy npaBu-
JIy TPaXKJJaHCKO-IIpaBOBble HOPMAaTHUBHbIE aKTbl HE UMEIOT 0OPaTHOM CUJIbl U NPUMEHAITCA
TOJIBKO K TeM NPaBOOTHOIIEHUAM, KOTOpble BOSHUKJ/IM I0CJe BBeJleHUSl aKTa B JIeMCTBUE,
yTo cjaeayeT U3 4. 1 cT. 4 'paxkaanckoro kogekca P® (nanee no tekcty - [K PO) ny. 1 cT. 6
KK PO.

[Tockosnbky @3 N2 473 He npeAycMaTpUBaeT UHOM MOPSAJLOK NpUMeHeHHUs 4. 8.2 cT. 32
KK PO, HacToauve nosoxxeHus MoJJiexkaT IPUMEHEHHUIO TOJIbKO K XXUJIMLIHBbIM IPaBOOTHO-
IIeHHAM, BO3HUKIIMM MOCJIe BBeJJeHUS ero B [leMCTBUE.

[Ipu paccMoTpeHUM UCKOBOTO 3asiBJIEHUS 00 U3BATHUHU KUJIOT0 oMelleHus XKesesHo-
JIOPO>KHBIA PalOHHBIN cyj r. bapHay/ia He Halllesl OCHOBAaHUM /il IPUMEHEHUs MOJI0KEHUHN
4. 8.2 cT. 32 KK P® M ncxoaus M3 npaBoBOM onpeaeeHHOCTH U IPAaBOBOTO MOBEJEeHUs CTO-
POH, KOTOpble MPY NPUOOPETEHUHU KUJIOTO MOMEILEHUS B JOMe, IPU3HAHHBIM aBapUHNHBIM U
HoJJIeXaluM CHOCY, He MOIJIM MpeAo0JI0KUTb 06 U3MEHEHUSX B 3aKOHEe, KOTOpble He MO03-
BOJIAT UM peasn30BaTh NpaBa, pesycMoTpeHHble cT. 32 KK PP2,

PaccmaTpuBas anes/IILMOHHYIO XKaJ00y Ha pelleHHe pPaloOHHOro cyza ANTalcKUR
KpaeBOW CyJ, HAapOTHUB, PHIIEJ K BbIBOAY 0 HEOOX0AUMOCTH NpuMeHeHuUs 4. 8.2 cT. 32 KK
P®, ucxozs ¥M3 TOro, YTO OTHOLIEHHUS, peryJUpyeMble KUJIUIHBIM 3aKOHO/aTeJIbCTBOM, He-
peZiKo HOCAT JJISLMICA XapaKTep, U COOTBETCTBEHHO, IPaBa U 06513aHHOCTH CY6'b€KTOB 3TUX
OTHOIIEHMH MOTYT BO3HMKATb W IOCJe TOTO KaK BO3HUKJIO caMo npaBooTHomeHue®. Ilo
HallleMy MHEHMUIO, TaKas MpaBoBas MO3ULUsA IPOTUBOPEYHUT NMOJI0KeHUAM 4. 1 cT. 4 'K PO n
HapyllaeT [paBa U 3aKOHHbIe UHTepechl OTBeTYMKa. [Ipy paccMoTpeHUHM KacCallMOHHOM »Ka-
JIo6b1 BocbMO# KaccallMOHHBIN CY/J| TakK:Ke NPUXOJAUT K BbIBOJY O TOM, UYTO OOIIMM NMPUHIU-
IIOM JIeMCTBUSA HOPM »KUJIMIIHOTO IpaBa BO BpeMEHU 3aKOHOJAaTesieM ONpeJesieH NPUHLIHUI
NPAMOTO JIeiiCTBUS BO BpEMEHH .

Heob6xoaumMo paccMoTpeTh U TaKylo NpobJieMy, Kak Npob6ebHOCTb MOJIOXKEeHUH 11. 8.2
cT. 32 XK P®. [logo6Has HeyperyJupoBaHHOCTb IPaXKJJaHCKUM 3aKOHO/aTeJbCTBOM HEKO-
TOPBIX PAaBOOTHOIIEHUN MPUBOJUT K MpobieMaM peasid3allud KOHCTUTYLUOHHOTO IpaBa
rpakJaH Ha Npe/iBapUTeJIbHOE U PAaBHOLIEHHOE BO3MellleHHe U3bIMaeMOoro UMYILeCTBa.

1 O BHeceHuU usMeHeHu# B KunuiHbid kogekc Poccuiickoit @efepanuu u PefepaibHblil 3aKoH «0
@®oHze colelcTBUS pPePOPMHUPOBAHUIO KUJIHLUIHO-KOMMYHa/IbHOTO X03silicTBa»: PefiepasbHbIA 3aKOH OT
27.12.2019 Ne 473 // CobpaHue 3akoHoAaTeabcTBa PO. — 30.12.2019. - N2 52 (yactb 1). - Ct. 7791.

2 AnexceeB C.C. I[Ipo6seMbl Teopuu mnpaBa: Kypc saekuyuit. B 2 1. T.2 - CBeppJyioBck: H3j-BO
CBepAJI0BCKOTO I0puandeckoro uHctutyTa. 1973. C. 128.

3 Pewienue Xesie3HOA0p0OKHOT'0 palloHHOTO cyAa I. BapHaysa AnTtalickoro kpas ot 08.10.2020 o geny
Ne 2-282/2020. - TekcT: 31ekTpoHHBIN // ¥ese3HoA0poKHBIN palloHHBIN cy/ I. bapHaysia AnTalickoro Kpas. -
URL: https://zheleznodorozhny--
alt.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_id=224746076&case_uid=f453ad6
4-53fb-44a0-96b6-b37d3b4c1d17&delo_id=1540005&new=.

4 AneJUTAIMOHHOE ompe/iesieHre AsTaiickoro kpaeBoro cyza ot 13.01.2021 mo gesy Ne 33-125/2021. -
Tekcr: 3JIEKTPOHHBIN // Antanickuit KpaeBoH CynI. - URL: https://kraevoy--
alt.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_id=22792123&case_uid=0ca79e05
-2b6d-480£-9310-2469b527b5f0&result=1&delo_id=5&new=5.

5 KaccauunoHHoe omnpejiesieHde BocbMoro kaccaijdoHHOTO cya o6uieit opucauknuu ot 01.07.2021 no
ey Ne 88-10583/2021. - TekcT: a/ieKTpOHHBIN // BocbMoO# KaccalluoHHbIHN cyf o61elt opucauknuu. - URL:
https://8kas.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_id=24193706&case_uid=
2055bbd1-701b-45c0-8d6¢c-6b98f0087891&delo_id=2800001&new=2800001.
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Ha ocHoBaHuM pazbpsacHeHUH, NpuBeieHHbIX B 0030pe cye60HOM NPAaKTUKHU 110 JieslaM,
CBAI3aHHBIM C obOecrieyeHHeM KUJIHMIIHBIX [IPaB rpaXkJjaH B cjy4yae MPU3HAHUA KUJIOTO JoMa
aBapUMMUHBIM U MOJJIEXKALUM CHOCY WJIHW PEKOHCTPYKLMH, yTBepxJeHHOM lIpesunguymom
BepxoBHoro Cyaa Poccuiickoit ®@egepanuu 29 anpesns 2014 r., cieayeT, 4YTO BbIKYIIHas 1ieHA
M3bIMAEMOr0 >KMJIOTO TIOMeEIlleHUs OlpeJesseTcsd IO IpaBuJaM, yCTAaHOBJEHHBIM 4. 7
cT. 32 KK P®, 1 moMUMO pBIHOYHOM CTOMMOCTH BKJIKOYAEeT B ce0s YObITKH, NPUYUHEHHbIE
COOCTBEHHUKY €ro u3bsATHEM, CYMMy KOMIEHCAallMd 3a HENpPOU3BEeJEHHbIM KalnWTa/bHbIN
peMoHT. [loaTOMy HeBbIlIOJIHEHHE HallMojaTesieM O00S3aHHOCTU MO MPOU3BOJCTBY KalH-
TaJIbHOTO PEMOHTA [0Ma, B pe3yJibTaTe KOTOPOro MPOU30LIJIO CHUKEHUE YPOBHS HAJl€XKHO-
CTU 3/1aHUS, MOXET CJIY>KUTb OCHOBaHUEM JJIs1 IpeLbsABJIEHUSA COOCTBEHHUKOM >KUJIOTO I0-
MelleHus, IpUoOpeTIIMM NPaBO COOCTBEHHOCTH B MOpsAJKe NPpUBAaTU3aLUU JU60 0 UHOMY
OCHOBaHMIO, TPEOOBAaHUN O BKJIIOYEHHWHU KOMIIEHCAl|UM 33 HENPOU3BeJeHHbIM KallMTaJlbHbIN
PEMOHT MHOTOKBAapTHPHOTO I0Ma B BBIKYIIHYIO [JeHY KUJIOT0 MIOMeEILeHUS HA OCHOBAHHWHU Y. 7
cT. 32 XKK PO,

U3 4. 8.2 cT. 32 KK PD cneayet, 4To rpakzaHe, KOTOpble MpHOOpen MpaBo Co6-
CTBEHHOCTH Ha »KWJIOe MOoMelleH’We B MHOTOKBAapPTUPHOM JlOMe NOoCJe NMPU3HAHUA ero aBa-
PUMHBIM U NOJJIeKALUMUM CHOCY WM PEKOHCTPYKL MM, UMEIOT PaBO Ha BBIIJIATY BO3Mellle-
HUS 32 U3bIMaeMoe XUJioe MoMellleHUe, pa3Mep KOTOPOro He MOXeT NpeBbIIaTb CTOUMOCTh
nprobpeTeHUs UMM TaKOro KWJoro nomeujeHus. Ho HacToslee nosioxkeHWe He pacipo-
CTpaHSeTCd Ha Fpak/aH, IpaBoO COOCTBEHHOCTU Y KOTOPbIX B OTHOIIEHUH TAaKHX KUJBIX MO-
MellleHUi BO3HUKJIO B MIOPA/Ke Hac/1e0BaHUA>,

[IpencraBiasieTcss HeonpezeJeHHbBIM BOIPOC OTHOCUTEbHO PacIpoOCTPaHEeHUS] HOPMBbI
4. 8.2 Ha rpaxkJiaH, KOTOpble MOJIyYUJIU IPAaBO COOCTBEHHOCTH Ha KUJI0€e MOMellleHue 10 J10-
ropopy fgapenus. Ucxona U3 To/KOBaHMA NpPHUBeZEHHOU NPaBOBOM HOPMBI, pa3Mep BO3Me-
IleHUs] He MOXKeT NpPeBbIIIATh CTOUMOCTb IPUOOPETEHUS IPaXKAAHAMMU KUJIOT0 MOMeEIeHUs
1I0CJle IPU3HAHMA MHOTOKBAapTHUPHOIO 0MA aBapUMHBIM U NOAJexaluM cHocy. [Ipu aTowm,
JIOTOBOp JapeHus Ha ocHoBaHMM cT. 572 'K P® npeanosnaraet 6e3Bo3Me3HyI0 nepejady
UMY eCTBa OapsieMOMY.

[lepexos npaBa COGCTBEHHOCTHU MO JAOTOBOPY JapeHUs1 IPOUCXOJUT B OPAAKE CUHTY-
JIIPHOT'O MPaBONPEEMCTBA, TO eCTh IPEEMCTBA «B OT/EJbHbBIX MPABax U 00513aHHOCTSX», IPH
KOTOPOM NPOUCXOJUT «M3MEHEHHEe aKTUBHOI0 CyObeKTa NpPaBOOTHOLIEHUSI COOCTBEHHO-
ctu»®. TIpu 3TOM, MCX0/J M3 NMPHMHIMIA IPaXkJaHCKOTO PaBHOIpPaBUsA «06'beM MPaBOMOYMM
npuobpeTaTesisi He OTJMYaeTCcs 006 06'beMa MPaBOMOYMU oTuyxJaTesss». Ucxoaa us atoro,
rpakZiaHe, KOTOpble NPUOOpPEIIH KUJI0€e TOMelLeHre, HaXo/slleecss B MHOTOKBapTUPHOM /[10-
Me, IPU3HAaHHOM aBapUMHBIM, 110 JOTOBOPY AAPEHMs, UMEKT Te e NpaBa, 4YTO U MpejbIay-
IIMKA COOCTBEHHUK, HE3AaBUCUMO OT Mepuoja NpUuoOpeTeHUs] HeJBUKHMOI0 UMYLIECTBA, U
II03TOMY MOTYT NPETEHA0BAaTh Ha BBIIIJIAaTy BO3MELIeHU 3a U3bIMAaeMoe XXUJ10e NoMelleHHe,
pasMep KOTOporo omnpejesseTcs no npasuaam 4. 7 cT. 32 KK PO, uckiroyas npumMeHeHue
I0JIOXKEeHHH 4. 8.2 HacTod1ed CTaThH.

HUcxoas U3 aToOro, rpak/iaHe, KOTOpble MPHUOOpPEJH XKUJloe oMelleHUe, HaXoAs1eecs
B MHOTOKBAapTHPHOM /IOMe, IPU3HAHHOM aBapUMHbBIM, 10 JJOTOBOPY JlapeHHUs], UMEIOT Te Ke
npaBa, YTO U NpeJblAyIIMA COGCTBEHHUK, HE3aBUCUMO OT Neprojia NpuobpeTeHUs HeJBU-
Y)KUMOT0 UMYILECTBA, U NO3TOMY MOTYT NPeTeH/0BaTh Ha BbIMJIATYy BO3MeIlleHUs 3a U3bIMae-

1 0630p cy/Zie6HO¥M NPAKTHKU 110 Jies1aM, CBSI3aHHbBIM C 06eclieYeHHEeM KUJIUIHBIX MTPaB IPaKJaH B CIy-
Yyae NMPU3HAHUS KUJIOTO ZI0Ma aBapUHHBIM U TO/JIeXKALIMM CHOCY WJIM PEKOHCTPYKLUU: yTBepPKAeH [Ipe3unauy-
MoM BepxoBHoro Cyza Poccuiickoii ®epepannu 29.04.2014 // Bronnerens BepxoBHoro Cyza P®. 2014. Ne 7.

2 unuwHeiit kogekc Poccuiickoit @efepanuu: ot 29.12.2004 Ne 188-®3 // CobpaHUe 3aKOHOAATEb-
ctBa P®. 2005. N2 1 (vacts 1). Ct. 14.

3 YepenaxuH b. b. [IpaBonpeeMcTBO 10 COBETCKOMY I'pakJaHCKOMY npaBy. — M.: ['octopusgat, 1962. -
C.161.
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MOE€ KHJIOe MOMellleHre, pa3Mep KOTOPOro onpegesisieTcs no npaBuaam 4. 7 cT. 32 KK PO,
MCKJII0Yas IpUMeHeHHe MOJI0KEHUH 4. 8.2 HacTosALe!l CTaThbH.

[Tog06HbBIM Tpo6E B 3aKOHOAATENbCTBE MPUBOJUT K «4aCTUYHOMY» HEyperyJupoBa-
HUIO OOLeCTBEHHBIX OTHOLUEHWM, BO3HUKAIOIUX NPU U3BbATHU 3€MeJIbHOTO y4yacTKa JJs
roCyJapCTBEHHBIX WU MYyHMIUNAAbHBIX HyA'. U 3TO MOpokaaeT MPOTUBOPEYUs MeXIy
IPaBOBbIMHU MO3ULUSMHU CY/JIOB 00IEN HPUCAUKIIMY, PAaCCMATPUBAIOLUX OJ0OHbBIE CIIOPDI,
13-32 Pa3JIMYHOr0 NPaBONPUMEHUTENBLHOT0 TOJKOBAaHUSA HOPMBI 1I. 8.2 ¢T. 32 KK PO.

Uccnenys cyie6Hy0 NPaKTUKY, MOXKHO MPUUTU K BbIBOAY, YTO Cy/ibl I0O-Pa3HOMY UH-
TepNpPeTUPYIOT MOJI0KEHUS HACTOALelN cTaTbU. V3 npakTuku lleHTpasbHOTO pallOHHOTO Cy-
Ja r. bapHayJsia Mo>kHO nipuBecTH peuieHue oT 15.05.2023 no geny Ne 2-69/2023. E., saBasto-
11as1csl COOCTBEHHUKOM >XKUJIOT0 MOMEIIeHHUs1 B MHOTOKBAapTUPHOM JIOMe, 06paTU/iach B CyJ, C
MCKOM K KOMUTETY KUJHMILHO-KOMMYHa/IbHOT'O X0351McTBa I. bapHaysia 06 U3bATHUU KUJIOTO
noMeleHus. Ha ocHoBaHMM 3aKJ/IOYeHUs] MeXBeJOMCTBEHHOW KoMuccuu oT 22.12.2017
MHOTOKBAapTHUPHBIN AOM NIPHU3HAH aBaApUUHBIM U NOJJIEXKALUM CHOCY, YTO CJIelyeT U3 TEXHU-
yeckoro 3akawyeHusa 000 «KaMeHbKOMMYHIIpOeKT». PacnopspkeHueM aJjMUHUCTpPALMU T.
BapHaysa ot 18.01.2017 ycTaHOBJIEH CPOK AJs1 OoTcesieHUs1 prusndeckux Jjul go 22.12.2019.
[loctaHoBJieHHMEM agMUHUCTpaLKu I. bapHaysia ot 06.04.2020 npuHATO pellieHHe 006 U3bS-
THUU Y COOCTBEHHUKOB >XUJIbIX IOMEIIeHN MHOTOKBAPTUPHOIO J0Ma 3eMeJIbHOTO y4acTKa U
KUJIbIX NoMelleHUH. [Ipu 3TOM, yCcTaHOBJIEHHble OPraHOM MECTHOTO CaMOyNpaBJieHUs T.
BapHaysia cpoku cHoca JoMa U IepecesieHUs TpaXk[JaH UCTEKJIU, HUKAaKHUX Mep MO BBIKYIy
KBapTUPbl OTBETYUKOM Ha CETOAHSAIIHUHN JIEHb HE PeJNPUHATO, YTO IPUBEJIO K HAPYILIEHUIO
KUJIMIIHBIX NpaB UcTHA. [IoCKo/IbKY A0M Obl1 nmpu3HaH aBapukHbIM nocae 01.01.2017, B
KpaeByl0 aJipecHyl0 NpOrpaMMy NepecejeHHs MHOIOKBAapTHUPHBIHA oM He BKJIwodeHZ He-
CMOTPS Ha 3TO0, PU3UYECKUN M3HOC OCHOBHbBIX CTPOUTEIbHBIX KOHCTPYKI[UH NMPHUPaBHUBAET-
cs1 K 67,4%, 4TO clejyeT U3 TeXHM4eCKoro 3ak/aoueHusa’. [I0CKoIbKY COCTOSHUEe MHOTOKBap-
THPHOTO JloMa He MO03BOJISIET MPOKHUBATh B HEM, OH MOJJIEXXUT paccesieHUI0 BO U3bexxaHue
yrpo3bl IPUYNHEHUS Bpea *KU3HU U 3/J0POBbIO TPAX/IaH.

HcTten nprobpesia npaBo COGCTBEHHOCTH Ha XXUJIO€ NOMelleHUe, KOTOpoe ObLIo nepe-
JlaHO ee CYNpyroM Io AOr0BOPY JapeHUs Mocje NPU3HAHUS MHOTOKBApPTHPHOrO JAoMa aBa-
PUMHBIM U noAJiexxaluM cHocy. [Ipu paccMoTpeHnuu gena cyg, cecbliaetcs Ha [lucbmo Munu-
CTepCTBa CTPOUTEJILCTBA U KUJIUILHO-KOMMYyHaJIbHOTO X035icTBa Poccuiickont ®enepanuu
oT 17.04.2020 N 15026-ME/06 «O nepecesieHUU I'pak/iaH U3 aBapUHUHOTO XKUJIUIIHOTO POH-
Jla» (nasiee Mo TEKCTY - MUCbMO MMHCTpOs), HA OCHOBAaHHWM KOTOPOTO MO OTHOLUEHUIO K
rpakJlaHaM, KOTOpble He MOHEeCJU Pacxo/bl HA MPUOOPETEHHE XKUJIOTO NTOMEIlleHHs], HE MO-
»KeT ObITh IPUMEHEHO OTPaHUYEHHE 10 ONpe/ieJIEHHI0 pa3Mepa Bo3MellleHUs 3a U3bIMaeMoe
»KUJI0€e IToMellleHue, ycTaHoBJeHHoe 4. 8.2 ¢T. 32 KK P®* Hcxoas U3 TOro, 4TO HUCTeEL] He I10-
HecJla HUKAaKUX Pacxo/i0B, MOCKOJIbKY MOJY4YHJIa YKUJI0€e oOMellleHre Ha OCHOBAaHUHU JJ0r0BOpa
JlapeHus, Cy/i peln Y/10BJIETBOPUTb UCKOBbIE TPEOOBAHUS O BKJIIOUYEHUHU B BBIKYIIHYIO CTO-

1 BunbHsaHCcKu# C. U. TonkoBaHMe U MPUMEHEHHE TPAXKAAHCKO-IPaBOBbIX HOpM: MeToau4yeckue MarTe-
puasibl BIO3U. Bein. 2. - M., 1948. C. 42-61.

2 IllocranoBsienue [lpaBuTesbcTBa AnTatickoro kpas ot 01.04.2019 Ne 106 «06 yTBep>/jeHUU KpaeBoH
aJipecHol nporpaMmsbl «[lepecesieHue rpaxkJaH U3 aBapUHHOrO XuJauLiHoro poHAa» Ha 2019-2025 roawl» //
OduumanbHbIN MHTEPHET-TIOPTal MpPaBOBOM MHpOpMaIUH. - URL:
http://publication.pravo.gov.ru/Document/View/2200201904040002.

3 [lpuka3 l'ocysapcTBEHHOTO KOMHUTETA MO I'PAKJAHCKOMY CTPOUTEJNBCTBY M apXUTEKType npu ['oc-
ctpoe CCCP ot 24.12.1986 Ne 446 «BepoMcTBeHHbIE CTPOUTE/NbHbIE HOPMBI. [IpaBusia oneHKH PU3NIECKOTO
r3HOca xuJablx 3ganuit. BCH 53-86(p)» // CIIC «KoHcynbTaHTILIIOCY.

4 TlucbMo MUHHUCTEPCTBA CTPOUTEJBLCTBA U XUIUITHO-KOMMYHaJbHOT0 X03s1icTBa Poccuiickoit Pepe-
pauuu oT 17.04.2020 Ne 15026-ME/06 «O nepecesieHUU TpakAaH U3 aBapUHHOTO XUauLHoro doujga» // Odu-
I[UaJIbHBIA HHTEePHET-NMOPTaJ NpaBoBol HHopManuu. - URL: https://docs.cntd.ru/document/564898662.
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MMOCTb KOMIIEHCAllMU 3a HEeNpOU3BeJEeHHbIM KalUTaJbHbIA PEMOHT, CTOUMOCTb PHU3JITEp-
CKUX yCJIYT, YCAYT [0 Nepee3/y U3 XKUJI0ro NoMellleHUs B peJesax r. bapHay.al.

Heo6xo0a1M0 pU 3TOM OTMETUTD, UTO MPUBEJIEHHOE BbIllIe TUCbMO MUHCTpPOS He SB-
JIieTCs HOpMaTHUBHBIM NPAaBOBBIM aKTOM Mcx0/s U3 [locTaHoBieHUs npaBuTesbcTBa PO «06
yTBep:xKAeHUU [IpaBuJ NoJroTOBKM HOPMATHUBHBIX NPABOBbIX aKTOB dejiepajibHbIX OPTaHOB
MCIIOJIHUTE/JIbHOW BJIACTU U UX FOCYLapCTBEHHOM PErUCTPaLun» U, CJIelOBaTeJIbHO, HE UMeeT
HUKaKUX 0PUUYeCKUX 0C/AeCTBUI /19 IpaBoNpuUMeHUTeell Ipy ero HeucnoaHeHUKZ Ho
IOCKOJIbKY Ha NPaKTHKe HACTOSIIUK NPaBOBOM aKT NPHUMEHSETC MHOTUMHU CyJaMU o6Liel
IOPUCAUKIAY, KOTOPble PYKOBOJCTBYIOTCS €ro MOJIOKEHUSIMH, 3TO HepeAKO MPUBOAUT K
OCNIapUBaHUI0 Cy[eOHBbIX pelleHWH, IPUHATHIX Cy[aMy IepBOM MHCTAHLIMU, pacCMaTpHUBalo-
IIIMMM JIeJI0 110 CYLeCTBY, B IOpAKe alle/ISLIMOHHOTO U KaCCaljMOHHOT 0 IPOU3BO/CTBA.

Tak, mpu paccMOTpeHHUM anesJIIMOHHOW Kajo0bl Ha NpUBeJeHHoe pelieHue llen-
TpaJibHOIO cyja I. bapHaysa cyne6Has Kosuieruss AATalCKOro KpaeBOro Cyza, U3MEHUB pe-
lIeHUe CyJla NepBOM UHCTAHLMH, 00513a/1a KOMUTET KUJIUIIHO-KOMMYHAJIbHOI'0 X03MCTBa T.
BapHaysia BbINJIaATUTBh BO3MellleHUe 3a U3bIMAaeMOe XXUJI0e MOMelleHre, He BKJIIOUYUB B HETO
KOMIIEHCAllMI0 33 HEeNPOU3BEeJAeHHbIN KAallMTAJIbHbIA PEMOHT U NepeYyUCc/IeHHble B 4. 7 CT. 3
KK P® pacxonpbr’.

[lo pe3ysibTaTaM paccMOTpPEHUS KacCallMOHHOM »a00bl Ha omnpejeseHre AJTalCcKoro
KpaeBOro cy/ia nocjejHee 6bILJI0 0CTaBJeHO 6e3 u3MeHeHua”,

[Ipo6aembl npuMeHeHUs noJioxkeHuu cT. 32 KK PO B nporecce paccMoTpeHus cro-
POB, BO3HUKAIIIUX M3 KUJHUILHbIX NPAaBOOTHOUIEHUH, PAUOHHBIMU CYJaMH, PaCHOJIOXKEH-
HbIMU Ha TEPPUTOPUU ANTANWCKOTr0 Kpas, IpUBeJHU K HeOOXOAMMOCTU NMPOBeJeHUsA 0000111e-
HUS NIPAKTUKWA MPUMEHEHHUS CyJOM 4. 8.2 HACTOSIEN CTAaTbU NMPU paccMoTpeHUHW B 2021 .
pelieHUl, NPpUHATHIX KeJle3HOLOPOKHBIM PaUOHHBIM CyZ0M I. bapHayJsia Astaiickoro Kpas B
2020 r., mo KOTOpbIM AJITalCKUM KpaeBbIM CyZlOM OBLIW NPUHSATHI alleJUISLUMOHHbIE OIIpe/e-
JieHUs. PaccMaTpuBas npaBoBble MO3MIIMU, M3JIOKEHHbIE B alle/UIALMOHHOM ONpeJesleHUU
CyJleOHOM KOJIJIETHH 10 TPAXKAAHCKUM JiesiaM AJsTaiickoro kpaeBoro cyja ot 18.08.2021 no
neny Ne2-76/2021 u anennsauuoHHoM onpepeneHud ot 23.03.2021 no geny Ne2-803/2020,
MbI MO>K€M MPUKTH K BbIBOJY, UYTO IO OTHOUIEHHUIO K Fpak/laHaM, KOTOpble He MOHECJIU pac-
X0/lbl Ha NMpPUOOpeTeHHE KUJIOTO MOMELIeHUs, HAPOTUB, He MPUMEHEeHO OrpaHUYeHHe IO
ompe/ieJieHUIO0 pa3Mepa Bo3MellleHUs 3a U3bIMaeMoe KUJI0e IOMellleHre, YCTAaHOBJIeHHOe Ya-
cthio 8.2 ctatbu 32 KK, pasMep Bo3MelleHMA M3-3a OTCYTCTBUA UHOIO IPABOBOrO peryJium-
pOBaHMA GbLI ONpe/iesieH Mo O6IMM NpaBuaaM 4. 7 cT. 32 KK®.

1 Pemienue llenTpasbHOro paioHHOTO cyja r. bapHaysa Antaiickoro kpas ot 15.05.2023 no gesty Ne 2-
69/2023. - Tekct: 371eKTpoHHbIA // lleHTpasbHBIA paloHHBIN cyf r. BapHayna Anraiickoro kpas. - URL:
https://centralny--
alt.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=251938737&delo_id=1540005
&new=0&text_number=1.

2 [octanoBseHue [IpaBuTtenbcTBa Poccuiickoit @epepanuu ot 13.08.1997 Ne 1009 «06 yTBepKJeHUU
[IpaBUJa MOATOTOBKU HOPMATUBHBIX MPABOBBIX aKTOB ¢e/lepa/lbHbIX OPraHOB MCHOJHUTENbHOM BJIACTU U UX
rocyZapcTBeHHOU peructpauuun» // CobpaHue 3akoHoaaTeabcTBa PO. 1997. Ne 33. Ct. 3895.

3 Ane/uIAlMOHHOE omnpefiesieHe AsTalickoro Kpaesoro cyza ot 22.08.2023 mo geny Ne 2-69/2023. -
Tekcr: 3JIEKTPOHHBIN // Antanickuit KpaeBoH CynI. - URL: https://kraevoy--
alt.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_id=20151581&case_uid=1c2d3f56-
140b-4652-be79-847d7e70bc19&result=1&delo_id=5&new=5.

4 KaccanuoHHoe onpefeseHue BocbMoro kaccauuoHHoro cyza obueit opucaukuuu ot 09.01.2024 no
neny Ne 88-20/2024. — TekcT: 3/ieKTpoHHBIA // BocbMOM KaccamuoHHBIN cy[; obued opucauknud. — URL:
https://8kas.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_id=27284496&case_uid=
2b27cadc-1f90-497c-8bea-549fb3f8e3e8&delo_id=2800001&new=2800001.

5 O6o611eHHe TPaKTUKU MPUMEHEHUS CyA0M NyHKTA 8.2 ctaTby 32 XKuiuiHoro Kojekca Poccuiickoit
®epepanuu npu paccMoTpeHuu B 2021 rofly rpakJaHCKHUX JieJ1 0 B3bICKAHUU BBIKYITHOM CTOMMOCTHU 32 U3bIMa-
eMoe aBapuiHoe xuJibe Keyle3HOLOPOXKHOTO palkoHHOro cyza r. bapHaysa AnTtalckoro kpas. — TekcT: aJiek-
TpoHHbIM // KesnesHo#OpoKHBIM  pailoHHBI cyn r. Bapnayna Asradickoro kpasd. -  URL:
http://zheleznodorozhny.alt.sudrf.ru/modules.php?name=docum_sud&id=937.
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Uccnenysa cyfe6Hy0 MpakKTUKY UHBIX Cy0ObeKTOB P®, Mbl HaxoAuMM NpPOTHUBOpeYHeE C
NpUBeJleHHbIMU BbIlle NPAaBOBbIMU MMO3ULIUAMHU CYyZ0B 00IeN IPUCAUKIMU. TaK, Ha OCHOBA-
HUY [IpaBOBOU No3uLiMKA COBETCKOr0 paMOHHOTIO cyza I. TOMCKa, U3/10)KeHHOW UM B pelleHUH
oT 30.07.2020 no peny Ne 2-1317/2020, BOSHUKHOBEHHE NpaBa COOCTBEHHOCTHU MUCTIA HA
»KUJ10€ NTIOMellleHHe Ha OCHOBAaHUH JI0r0BOpa JAapeHUs nocje NpU3HaHUs MHOTOKBAPTHPHOIO
JlOMa, B KOTOPOM HaxOAMUTCA U3bIMaeMoe XUJI0e IIOMellleHHe, aBapUUHBIM HCKJII0YaeT «BO3-
MOXHOCTb BKJIIOUEHUSI B UTOTOBYIO BBIKYIIHYI0 CTOMMOCTb KOMIIEHCALlMU 32 HENPOU3Be/leH-
HbIM KalUTaJbHbIA peMOHT» .,

13 paccMoTpeHHOU CyleOHOU NpPaKTUKHU CJeAyeT, YTO CyAbl HEOJHO3HAYHO pelarT
BOIIPOC O MPUMEHEHUHU NoJioKeHHUH 4. 8.2 cT. 32 KK P oTHOCHUTE/IbLHO pacnpoCTpaHeHHUs ee
JIeCTBUSA Ha IpakJaH, KOTopble NpUOOpe/r NpaBo COOCTBEHHOCTU Ha KUJIO€ MOMellleHhe
1ocJie IpU3HaHUSA MHOTOKBAapTUPHOIO J0Ma, B KOTOPOM TaKoe NoMellleHhe HaxXOAUTCs, aBa-
pPUHHBIM 1O AOTOBOpPY AapeHus. [logo6HbIe NpeleieHTh IBISI0TCH CAeICTBUEM YaCTUUHOTO
HeyperyJMpoBaHUs OOLeCTBEHHbIX OTHOLIEHHH, CBSI3aHHbIX C U3BSITHEM KUJIOTO MoMelle-
HUS, HAXOAAIIEerocss B MHOTOKBAapTUPHOM [i0Me, IPU3HAHHOM aBapHUMHBIM U MOJJIeXalluM
CHOCY, 3aKOHO/laTeJsIeM, UTO IPUBOJUT K MpobyeMaM NPy NPUMeHEeHUHU N0JI0’KeHUH 4. 8.2 CT.
32 KK P® no aHasoruu, 4, Kak cjaeACTBUE, K IPOTUBOPEYHUBBIM CyZleOHbIM pelleHUsIM, YTo,
0 HalleMy MHEHHUIO, HapyllaeT KOHCTUTYLLMOHHOE MpaBO IpakJaHWHA Ha pPaBHOLlEHHOE
BO3MellleHHe MPU U3'bSATHUU y HEro MpUHaAJexallero Ha npaBe CO6CTBEHHOCTHU UMYILeCTBa.

[IpaBoBbie no3unuu BepxoBHoro Cyna Poccuiickoit @enepanyu 1 KOHCTUTYLIMOHHOTO
Cyna Poccuiickoit ®@enepany, HECMOTpPs Ha HaJMYWe HEONpeesIeHHOCTU B MPUMEHEHUU
noJiokeHu 4. 8.2 cT. 32 KK P®, Ha ceroHAMHUN 1eHb OTCYTCTBYIOT.

Ucxons u3 pe3ysbTaToOB NPOBELEHHOTO UCCIE€0BAHUSA MOXKEM IPUKTHU K BbIBOAY, YTO
Heo6X0JUMO Jia/ibHellllee COBEPLIEHCTBOBaHUE KUJIUILHOTO 3aKOHOAATE/IbCTBA B 00J1aCTU
obecredyeHus KUJIUIHBIX IIpaB rpaXkJjaH, UMEIIIUX IPaBO COOCTBEHHOCTU Ha »XUJIble TOMe-
IleHUs], MPU3HAHHblE HENPUTOAHBIMU [AJis1 MpOKHMBaHUA. [lpejcTaBiisieTcss He0O6XOAUMbIM
BHECTU u3MeHeHus B 4. 8.2 cT. 32 KK P®, npupaBHUBalolye nepexo/ npaBa COGCTBEHHOCTU
Ha >KUJIoe NoOMellleHre B Mopsi/iKe HacJleJoBaHUs U M0 JoroBopy AapeHus. [lockosibKy v npu
nepexo/ie paBa COOCTBEHHOCTH B MOpsi/iKe HAC/lel0BaHUsl, U IPU MOJYyYeHUH TaKOro npasa
110 JOTOBOPY JlapeHHus rpakJaHUH He HeceT HMUKAaKHUX pacxXxoJi0B Ha ero npuobpeTeHue, Mo-
JIOXKeHHUA 4. 8.2, mpeJycMaTpUBalolllMe OrpaHUYEeHUE N0 ONpe/ie/IeHUI0 pa3Mepa BO3MelleHUs
3a U3bIMaeMoe KuJioe MoMelleHHue CTOMMOCTbIO ero Npuo6peTeH s, He MOT'YT ObITh IpUMe-
HeHbl HU B TOM, HA B JAPYyroMm ciy4dasx. UHoe NpuBOJUT K HapyUIEeHWI0 KOHCTUTYLLUOHHO-
IpaBOBbIX HOPM, NOCKOJIbKY JIMLIAeT COOCTBEHHUKA NpaBa Ha pPaBHOLlEHHOe BO3MelleHHe
IpY U3BATUHU Y HETO IPUHA/JJIeXallero Ha NpaBe CO6CTBEHHOCTH UMYILleCTBa.

«KOMIIAHHMS OTHOT'O JIMIIA» B POCCUMCKOM ITPABONOPSAJAKE

A. H. Kaumoaa,

Mazucmpaum Opuduyeckozo uHcmumyma

Hpkymckozo eocydapcmeeHH020 yHUgepcumema, 2. Upkymck.
HayuHblii pykogodumenbw: K.10.H., doyeHm JI. A. Matioposa.

BBUAYy NOCTOSIHHOTO paculMpeHus [1eTeJbHOCTH NpeAnpUHUMaTeslell cpopMUpoOBa-
JIOCb MHOECTBO pasJ/IMYHbIX GOpPM NpeANpUHUMATENbCKON JesTeJlbHOCTH, KOTOPbIe HaXo-
JISITCS B MOCTOSIHHOM Pa3BUTHUH C y4eTOM OIpeJleJIeHHbIX 0CO6eHHOCTeW. B ToM uucie u
«KoMnanus oHOro JiMna», CyIHOCTb KOTOPOM [0JIr0e BpeMs He NPU3HaBaJ0 HU POCCUM-

1 Pemenue CoBeTckoro pailioHHoro cyza r. Tomcka Tomckoit o6sactu ot 30.07.2020 mo meny Ne 2-
1317/2020. - TeKcT: a7IeKTPOHHBIN // BaHK cyZeOHbIX pellleHHuH Cy10B 00Iel IPUCAUKIMNA U apOUTPaKHbBIX
cynoB. - URL: https://sudact.ru/regular/doc/qSACZRbTZIrq/.
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CKOe, HY 3apybekHoe 3aKOHO/AaTeJsbCTBO. /0 HAaCTOSAIEero BpeMeHU y4yeHble He NMPHUILINA K
e/IMHOMY MHEHHIO O CYIIHOCTH «KoMIaHUHU OZJHOTO JIHIIa».

«KoMmnanus ogHoro sinna» — 3To ¢popma npeAnprHUMATENbCKON JesTeJbHOCTH, IPU
KOTOPOH y4YpeaUTesieM U e€AWHOJUYHBIM HCIOJHUTEJIbHbIM OPTraHOM KOMIIAHUU SIBJSIETCS
TOJIBKO 0/1HO GpU3UYECKOoe WU I0pUJUIecKoe JUL0. B npeanprHUMaTebCcTBE TaKOW GOPMBbI
3a BCce puauiecKre U GrUHaAHCOBble KOMIIAHUM OTBEYaeT TOJIbKO OJIUH COOCTBEHHUK.

3akoHoaaTesbCcTBOM Poccuiickort Penepaliuu He NpeayCMOTPEHO HOPMATHUBHOIO MO-
HATUS «KOMNaHHUU 0HOTO JIIa», HO HECMOTPS Ha 3TO, MOJI0KEHUS O PEryJIMPOBaHUU JaH-
HOTO MHCTUTYTa MPOCJEKUBAITCA B HOPMAaTHBHO-NIPABOBbIX aKTax. TakK, HapuUMep, NyHK-
ToM 1 ctatbu 50.1 I'paxxaanckoro Kogekca Poccuiickoin ®Pepepauuul, ycTaHOBJIEHO, YTO
IOpUJUYEeCKOe JIMI0 MOXKEeT ObITh CO3/JaHO Ha OCHOBAHUHU pellleHUs y4YpeauTessi 06 yupe-
KJEHUU IPUJUYECKOTO0 JKIa; ab3aueM 2 nyHKTa 2 ctaTbu 7 PegepanbHoro 3akoHa «06 06-
IIEeCTBaX C OTPAaHUYEHHOU OTBETCTBEHHOCTbIO»2 ycTaHOBJEeHO: «OOIIEeCTBO MOXET ObITh
YYPEeX/AeHO OJJHUM JIMLIOM, KOTOPO€E CTAHOBUTCS €ro eJUHCTBEHHbIM y4acTHUKOM. O611eCTBO
MOXXET BIOCJIE[CTBUM CTAaTh OOILIECTBOM C OJHUM y4yacTHUKOM». CTaTbert 9 PenepasibHOr0O
3akoHa «006 aKIMOHEePHbIX 06IeCTBAX»3 MPEAyCMOTPEHO, YTO B C/Ay4Yae YYpexJeHHus oblie-
CTBAa OJIHUM JIUIOM pelleHHe O ero yuypeXxJeHHWU NPUHUMAETCS 3TUM JIMIOM eAWHOJIMYHO.
JlaHHbIe MpUMepbI MOKA3bIBAKOT, YTO POCCUNCKOE 3aKOHOATEIbCTBO BCE YKe PEeryJUpyeT UH-
CTUTYT «KoMIIaHUHU OZHOTO JIUIAa», XOTb U HE YKa3bIBaeT Ha HETO HANIPSIMYIO.

B IOKTpHMHAX pOCCUICKOro MpaBa HET €IMHOr0 MHEHHUS O CyIIHOCTU «KoMmaHuu of-
Horo singa». Tak, HannpuMep, W.C. llluTknHa noHuMaet noJ, «Kommnanuen oqHOro JuLa» 0puU-
JIn4ecKoe JIMLO0 WU XO03UCTBEHHOE 0011eCTBO, KOTOPOE COCTOUT U3 OAHOTO TOJIbKO y4acT-
HUKa. OHA CYMTAET, UYTO TAKHME OPraHM3alMU HEe HY>KHO BbIZIeJISATh B OTAEJbHYIO TPy, TaK
KaK OHU MMEIOT NPU3HAKHU IOPUAUYECKUX JIUII, XapaKTepHble APYTUM IOPUJUYECKUM JIUIaM
no kiaaccupukauuu, gercrByrwiied B 'paxkganckoM Kojekce Poccuiickoin @enepauunt. M.U.
Kysnarun cuutaetr «KoMmnaHuio 0JHOTO JIMIA» KOPUAUIECKUMU MYTaHTAMHU»>, YTO HABOJUT
Ha MbIC/JIb O TOM, UYTO TAaKHUX OPraHU3alUN He JI0PKHO ObLJIO CYLeCTBOBATb BBUAY TOTO, YTO
JIJ1S1 HACTOSIILEr0 IOPUANYECKOro JIULA JOJKHBI CYylLleCTBOBAaTh TaKUe OpraHbl Kak obluiee co-
O6paHue, MIpaBJieHHE, HO B TAKUX OPraHU3alMsIX OHU OTCYTCTBYIOT. E.A. CyXaHOB CYUTAET, YTO
«KomnaHusi ogHOro Jivia» MCNoJib3yeT TOJbKO KOPINOPAaTHUBHYIO 000JIOUKY, HA CaMOM /JeJie
He SIBJISISICb KOMITaHUek®,

«KoMnaHus oiHOrO0 JiMIla», KaK U Jiloboe Apyroe nNpaBoBoe siBJIeHHWE UMeeT NMPU3HAKH,
KOTOpble B CBOEH COBOKYNHOCTU OTJIMYAIOT JAaHHOe sIBJeHHe OT JApyrux. BBuay Toro, uto
«KommnaHusi 0JHOTO JiMIa» 3TO M0 CBOEMY CYIIECTBY HPUAHUYECKOE JIMI0, OHA UMEET 00lHe
NPU3HAKK IOPUJUYECKOTO JIMIIA, TaKHe KaK: UMYLeCTBeHHass 000C06JeHHOCTb, HAaJIU4YKe Op-
raHOB yNpaBJIeHUs], CAMOCTOSITe/IbHAsA UMYIeCTBEHHAs OTBETCTBEHHOCTD, BBICTYIJIEHUE B
rpakJlaHCKOM 000pOTe OT CBOEro MMEHH, a TAaKXKe B CyJie B KaueCTBe HCTL[A U OTBETYUKA,
BO3MO>HOCTb OT CBOEr'0 KMEHHU MPUOOPETATh U OCYLECTBJIATH IPaXK/JaHCKHUeE NIpaBa U HECTU
rpakJaHCcKUe 06s13aHHOCTU. K YacTHhIM MpU3HaKaM, MPUCYIUM TOJIbKO «KoMIaHUK 0JHOTO
JIUI[@» CTOUT OTHECTH CJIeAYIOIIHE.

1 I'paxxpaHckuil kogekc P®: yacth nepBas ot 30.11.1994 // Cobpanue 3akoHozaTeabcTBA PO. 1994,
Ne 32. Ct. 3301.

2 @®epepanbHbiii 3akoH oT 08.02.1998 r. N2 14-®3 «06 o6uecTBaX C OrpaHUYEHHON OTBETCTBEHHO-
cTbio» // CobpaHue 3akoHoAaTebcTBa PP. 1998. Ne 7. cT. 785.

3 ®depepanbHbId 3aKOH OoT 26.12.1995 Ne 208-®3 «06 akunoHepHbIXx obmectBax» // CobGpaHue
3aKkoHogaTtesbcTBa PD. 1996. Ne 1. cT.1.

4 IllutkuHa W.C. KopmnopaTuBHOe mpaBo : Y4eOHHUK JJs1 CTYAEHTOB BY30B, OOYYaIOIIUXCSI MO
HanpasJseHvio "Opucnpygennusa” u cnenuanbHocTy "lOpucnpynennus” / Abanaceesa E. . [u gp.]. - 3-e u3g, -
Mockga : KHoPyc, 2015. - C. 498.

5 Kysnarun M.U. U36paHHble Tpy/[bl N0 aKIMOHEPHOMY W TOpProBoMmy mnpaBy. U3x. 2-e, ucnp. - M. :
CraryT, 2004. - C. 123.

6 CyxaHoB E.A. CpaBHUTe/IbHOE KOpHOpaTUBHOe NpaBo - M.: CtatyT. 2014. - C. 262.

163



OCHOBHBIM NIPU3HAKOM JAHHOTO MHCTUTYTA ABJIAETCA OTPaHUYEHHe COCTaBa y4acT-
HUKOB OJHUM JIMLIOM, TO €CTb eJUHOJUYHbIM HCIIOJHUTEJNbHbBIM OPraHOM U y4YpeAuTeseM
SIBJISIeTCS OA4HO PpU3NYeCcKoe UM pUANYecKoe JuLo. Ecau faHHasg KoMnaHUs yypexxJaeTcs
OJHMM IOpUJMYECKHUM JIUIOM, TO CYLIeCTBYyeT OJHO UCKJIIDYeHHUe — 3aperucTpupoBaTh opra-
HU3ALUI0 C OJAHUM ydpeAuTesieM He IMOJIYYUTCH, eCJU IpUAUYecKoe JIMLO — y4YpeLUuTesb
TakKXe OblJIO YYpeXxeHO OJJHUM JIMLOM.

Cnenyromui npusHak «KoMmnaHuu oHOTO JML@» ABJAAETCA €JUHbIM YCTaBHbIU Kallu-
TaJl, TO €CTb YCTAaBHBbIM KalWTaJ OpraHU3allu{, KOTOPBbIKM He AeJIUTCA Ha JO0JIM, TaK Kak
YYaCTHUKOM SIBJISIETCSH OJHO JIULIO.

TpeTbrM, He MeHee BaXKHbIM INPU3HAKOM CYUTAETCH TOT (PAKT, YTO BO3HUKHYTH
«KoMnanus oAHOrO iMLia» MOXeT KaK IIyTeM CO3/LaHUs HOBOW OpraHU3alluHy, TaK U CTaThb Ta-
KOW B Ipolecce OCyLIeCTBJEHHUA CBOEMU [AeATeJbHOCTH, BBUJY yYMEHbIIEHHUA KOJIWYeCTBa
y4ypeuTesien 10 OJHOTO.

Ha ocHoBaHMM BCero BbILIEU3J0XKEHHOT'0, MOKHO cJlejlaTh BbIBOJ, 4TO0 «KoMmaHus
OJIHOTO JIMLIa» — 3TO TaKoe IpHUANYecKoe JIML0, KOTOpOe CO3/4aeTcsa U ynpaBJseTcs OAHUM
JULOM (PU3UYECKUM WM HPUAUYECKUM), IUOO e CTAHOBUTCS TAKOW MyTeM yMeHbLIeHUs
YYaCTHUKOB OpraHM3allMy [0 OJHOTO JIMLA, KOTOPBIM IPUHUMAET Ha cebs BClo GUHAHCOBYIO
Y I0pUANYECKYI0 OTBETCTBEHHOCTD 110 0053aTe/IbCTBAM TaKOW opraHusalMu. BeiBog o cyu-
HOCTHU «KOMIIaHUM OJHOTO JIMLa» MOXKHO CAeJIaTh UCX0[A U3 COBOKYITHOCTH XapaKTEPUCTUK
IOPUANYECKOTO JIMLA, TO3BOJIALIMX ONpe/le/IMTh KOMIIAHUIO B OTAebHYI0 chepy. Ecau uc-
X0JUTb U3 (GaKTUYECKOro ynpaBJieHUs OpraHU3allel, TO 3TO OyJeT HecaMOCTOSATebHbIN
YYaCTHUK TPaXKJAHCKUX NPAaBOOTHOLIEHUH, YYaCTBYIOIMH B INPAaBOOTHOLIEHUAX IOCPeJ-
CTBOM CBOUX IpejcTaBUTesed (YyYaCTHUKOB), OHAKO MCXOJS M3 3aKOHOJATEJIbHO 3aKpell-
JIEHHOTO TMOHSATHUS HpUAUYECKOTO Jula, «KoMmaHus OAHOrO Jvla» SBJSETCS CaMOCTOS-
TeJIbHbIM Cy60'beKTOM IIpaBa.

B cooTBeTCTBUU C POCCHUICKUM 3aKOHOJATEJNbCTBOM, aKLIUOHEPHbIE 06LIecTBa U 00-
1leCTBa C OrPaHUYEHHOM OTBETCTBEHHOCTBIO MOTYT ObITh CO3/laHbl OJJHUM JIMLIOM, COCTOSITh
M3 OJHOTO JIMLA B pe3yJibTaTe COBEPLIEHUS ONpe/ie/IeHHbIX JeMCTBUM YYaCTHUKOB JAHHOIO
IOPUAMYECKOTO JIMLA, B TOM YMCJIe U B pe3y/ibTaTe peopraHru3aliiy UJIU Ke B cjy4dae Npuob-
peTeHus BcexX aKLUH B aKLJMOHEPHOM 0011leCTBe OJJHUM JIULOM.

[Ipu co3panun «KoMnanvuum ofHOTO JIKL@», pellieHUe O ero yuypexJjeHUU NIPUHUMAaeTCs
ydypejuTesieM eJUHOJIUYHO. B JaHHOM pellleHUH, coryiacHO NyHKTY 3 ctaTbu 50.1 'paxaan-
ckoro Kozekca Poccuiickont @efiepanyy, yKasplBalOTCA CBeJleHUs 00 yupex/JeHUuH puiude-
CKOTO JINIL|A, MeCTe HaX0XJeHHUs I0OpUAUIECKOro JIMLA, YTBEPXKAEHHUHU €Tr0 YCTaBa, B TOM YUC/Ie
U TUIIOBOTO, a TaKKe QPUKCUPYIOTCS CBeJIEHUs O MOopsi/iKe, pa3Mepe, cnocobax, Cpokax obpa-
30BaHMA MMyLECTBA IOPUAAYECKOro JIMLA U U30paHUU opraHa opuaudeckoro auua. Ilocie
BbIHECEHHS JJAHHOTO pelleHHs coOUpaeTcsl onpe/ie/ieHHbIM NaKeT JOKYMEHTOB, COCTOSLIMU
U3 3asBJIEHUS, YCTaBa, pellleHUs] 0 Ha3HAa4YeHUU OpraHoB yNpaBJ/eHUs, KOTOPbIM NOAaeTcs B
opranbl PejiepaibHOM HAJIOIOBOU CYXObl, B 0613aHHOCTH KOTOPbIX BXOAUT NPOBEpKa JlaH-
HbIX JJOKYMEHTOB M perucTpanyd IPUAUYEeCcKOro JIMLA U BHECEHHWE HYXXHbIX CBEJEHUU B
e/IMHBIU TOCYJapCTBEHHBIN peecTp PUANYECKUX JIULI,

Ecin «Komnanusa opHoro sivna» nosBisgeTcsd B pe3yJsbTaTe JeUCTBUM YYaCTHUKOB
IOPUAMYECKOTO JIMLA, KOrZa M3 OO0JIbIIOr0 KOJIMYecTBa JIML, B XO3MCTBEHHOM O00LeCTBe
OCTaeTCs TOJIbKO OJJUH YYaCTHUK WJIM aKLMOHEeD, TO B JAHHOM CJlydyae U3MEeHEeHUs B eJUHbIN
roCyZlapCTBEHHbIA peecTp HPUAUYECKUX JIML, BHOCATCA HAa OCHOBAaHWUHM peLleHUN JaHHBIX
ydypeauTesiel UM Y4aCTHUKOB.

OpraHaMu ymnpaBJieHUs] IOPUJAYECKOr0 JIMLAa MOXeT ObIThb 00llee coOpaHHeE, COBET
JIUPEKTOPOB, KOJIJIETUAJIbHBIA HWCIOJHUTENbHBIA OpraH, €JUHOJMYHbIA HCIOJHUTEJbHbIN
OpraH, COOTBETCTBEHHO BCe BOIPOCHI pellalTcsa MyTeM NPUHATHUSA pelleHUs obuiero cobpa-
HUA WJIM UHOTO OpraHa IopuJHudecKoro juua. Beuay toro, 4yto B «KoMnaHuu ofHOro Jvna»
ydypejuTesieM fIBJASETCA TOJbKO OJHO JIMLO, BCe BOIIPOCHI, Kacalwluecs ynpaBJ/ieHus JaHHbIM
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IOpUANYECKHUM JIULOM, 0QOpPMJISAIOTCS pelleHUeM eJUHCTBEHHOr0 y4acTHHKAa 06LIecTBa C
OTpPaHMYeHHON OTBETCTBEHHOCTBIO WJIM aKLIMOHEpHOro obiecTBa. MicnosHuTenbHBIE opra-
Hbl «KOMIIaHKUM O0JHOTO JIMLA» OCYLIEeCTBJIAT CBOIO [eSTeJIbHOCTb B TOM e NOpAJKe, YTO U
MCIIOJIHUTE/IbHbIE OPTaHbl UHbIX IOPUUYECKHUX JIML, HO C HEKOTOPBIMU MCKJIIOYeHUAMHU. Tak,
HalnpuMep, B COOTBETCTBUHU C MYHKTOM 2 ctaTbU 81 ®enepanbHoro 3akoHa «06 akuuoHep-
HbIX 00IlIeCTBax», K 001[eCcTBaM, B KOTOPbIX BaajeblieM 100% akuuil aBjaseTcs 04HO JHUIIO,
KOTOPbIN OJHOBPEMEHHO UCNOJIHAET QYHKLUHU eJMHOJUYHOI0 UCIIOJIHUTEJBHOIO OPraHa, He
NpUMEHSI0TCS noJioKeHUsT PejlepaibHOTO 3aKOHA O CAEJIKaX, B COBEPIIEHUN KOTOPBIX €CTh
3aMHTepPeCcoOBaHHOCTh, a UMeHHO XI ryaBel fanHoro ®efepasibHoro 3akoHa. Takoe ke NMpaBu-
JIO COZlepKUTCA B MyHKTe 6 ctaTbu 45 PepepanbHoro 3akoHa «06 obliecTBax ¢ orpaHU4eH-
HOU OTBETCTBEHHOCTBIO».

CorsacHo ctraTtbe 273 TpynoBoro Kogekca Poccuiickont @enepanuul, mosoxkeHus, Ka-
caroluecsi 0COOEHHOCTENW peEryJMpoBaHUsl TpyZa PYKOBOAUTEJS OpraHU3ali U 4JE€HOB
KOJIJIETUAJIBHOTO HMCIOJIHUTEJbHOTO OpraHa OpraHu3aluy, PacnpoCTPaHAKTCA Ha PYKOBO-
JIUTeJlell OpraHrM3alui, 3a UCKJIIOUYEHUEM ONpe/ie/IeHHbIX C/ly4YaeB, B TOM YUCJe eCJIU PYKO-
BOJMTE/Ib OPraHU3alUU fABJSETCH eJUHCTBEHHBIM YYaCTHUKOM WJH yYpeAUuTeJseM, YJIEHOM
opraHusalnuy, COOCTBEHHUKOM ee UMyllecTBa. cxoasa U3 3TOro, eUHCTBEHHbIN y4aCTHUK
WJIU aKLIUOHEP, KOTOPBIU ABJASAETCA PU3NYECKUM JIMLIOM, MOXKET ObITh €IMHOJMYHBIM UCIO0JI-
HUTEJIbHBIM OPraHOM HpPUAUYECKOTO Jrula. Ha BONMpoc, CTOUT JiM 3aKJIK04YaTh TAKOMY JIMLLY
TPYAOBOU AOTOBOP C caMUM co60i, oTBeudaeT [lucbMo MuHucTepcTBa TpyAa U COLUATIbHOMN
3amuThl oT 29 utosia 2021 roga N I[II'/20827-6-1 u [Tucbmo PefepabHOM CAYKObI IO TPYAY
Y 3aHATOCTU OT 29 utosisa 2021 r. Ne [1I'/20827-6-1. AHaIM3UPys TEKCT AAHHBIX TUCEM, MOX-
HO cJeJjiaTb BbIBOJ, YTO [eAATEeJbHOCTb €UHOJWYHOTIO WCIOJHUTeJbHOro opraHa «Kommna-
HUU OJHOTO JIMLA» PETryJUpPyeT IPakJaHCKOe 3aKOHOJATeJNbCTBO U B TAKUX CUTYaLUAX, KO-
rla pyKOBOJUTEJb SBJISETCA €JUHCTBEHHbIM YYaCTHUKOM KOMIIAHWH, TPYZOBOW JOTOBOP C
HUM He 3aKJ/II04YaeTcsl, BBUYy TOTO $paKTa, YTO MO OTHOIIEHHIO K JUPEKTOPY OTCYTCTBYET pa-
6oTojaTesib. B Takux caydasix TPyAOBble OTHOLIEHUS €JUHCTBEHHOIrO yupeuTesis opopM-
JIIIOTCS TOJIbKO pellleHHWeM eJMHCTBEHHOTO yyacTHHKaZ. HecMoTpsa Ha ykasaHuss MuHTpyza
u PocTpy/ia, HasioroBast U TpyAoBash MHCIEKLMSA 4YaCTO CUMTAIOT, YTO TPYZOBOU AOTOBOP 3a-
KJII0YaThb C/le/lyeT Ha 00LIMX OCHOBAHUSX, B UEM UX NMOAJEPKUBAET CYJ, YTO MO TBEPK/AAETCS
Pemenunem [Ipumopckoro kpaeBoro cyza ot 22.09.2015 no geny Ne 7-21-1087.3

PaccmaTpuBast BONpoc JIMKBUAALLMU IOPUAAYECKOTO JIULA, CTOUT OTMETUTH, 4TO B Poc-
CUU eCTb JiBa Cllocoba NnpekpalleHus AesTeJbHOCTU OpraHu3alnuu, B ToM yuciae u «KoMmna-
HUU OJIHOTO JIUIAa»: JJ0OPOBOJIbHOE MpeKpalleHHue JeITeJbHOCTH MyTeM BbIHECEHUS pellle-
HUS €IMHCTBEHHOTrO yuypeauTe/isi KOMIAaHUW U IPUHYJUTEJbHOE NpPeKpalleHue esaTeJlbHO-
CTU OPUAUYECKOTO JIMIIAa HA OCHOBAHUM Cy/leOHOr0 pelieHusl.

Kaxxpass koMnaHus, KOTopas NPOXOAUT NMPOLEeCcC JUKBUAALUHM, IPOXOJUT yepes cJie-
Jyolhe CTaJlud: MPUHSATUE pelleHus M0 NMOBOAY JUKBUAALMU IOPUAAUYECKOTO JIMIA Ha OC-
HOBAaHHWM CaMOCTOSITEJIbHOI'O Cy/leOHOr0 pellleHus], Co3/laHue JIMKBUJIAIIMOHHON KOMHCCUH,
Co3/laHve JIMKBU/IAIIMOHHONW KOMHUCCHH, CO3/laHHe JIMKBUJAIMOHHOTO 6aJjiaHca, MOocje Yero
opraHusalnus J0/KHA OTBETUTD Mepe]; BCEMU KpeJUTOPaMHU [0 CBOUM 00513aTe/IbCTBaM U, B
cjy4ae, ecjiv IMOcCJe MCIOoJHEeHUs JaHHbIX 00513aTEeJbCTB Y KOMIAHUHM OCTaeTCsl Kakoe-1ub0o
MMYILIEeCTBO, OHO MepejaeTcs ero ydyacTHUKY. [locsie mpoxoxAeHus JaHHBIX MYHKTOB OCY-

1 Tpynosoii kogekc Poccutickort @enepannu ot 30.12.2001 N2 197-03 // CobpaHue 3aKOHOAATEIbCTBA
P®.2002.Ne 1 (u. 1).Cr. 3.

2 Mucemo Poctpyma ot 29.07.2021 Ne III'/20827-6-1 «06 0COGEHHOCTSX PETryJUPOBaHUS TpyAa
PYKOBOAMTEJIS] OpraHU3alMU - eJMHCTBEHHOr'0 y4acTHHKA ob1iecTBa» // HopMaTHBHBIe aKThl [J151 OyxrajaTepa.
2021.Ne18.ct. 1

3 Pemenue Ilpumopckoro kpaeBoro cyga ot 22.09.2015 no pgeny Ne 7-21-1087 // CIIC
KoncyapstanTIlntoc

165



IIeCTBJISIETCA JIMKBUAALUS YINOJHOMOYEHHBIMHA OpraHaMyd M BHOCHUTCS COOTBETCTBYHOILAS
MHbOpMaLs B eIMHBIN rOCYIapCTBEHHBIN peecTp IPUAUYECKUX JIUI,

Crnenyrouiyii cnoco6 npekpalieHus AeaTeJbHOCTH «KoMnaHuuM oHOrO JIMLa» 3aKJI10-
YyaeTcs B TOM, YTO KaKue-JIM60 JiMlja NOKyMalT UM NPOJAI0T J0JIM UM aKIMA B KOMIIAHUH.
[Ilpy nokymnke pgoJied WM aKLMi B OpraHu3alMy, KOJHWYECTBO YYAaCTHUKOB CTAHOBUTCS
0oJIbllle, YEM OJIMH, U COOTBETCTBEHHO «KoMmaHUsA 0/JHOTO JIULja» MEPeCcTAeT CyIeCTBOBATh
KaK TaKoBasi U CTAHOBUTCS CTaHJApPTHBIM IOPUAUYECKHUM JIMLIOM C HECKOJIbBKMMH YYaCTHUKA-
MU UJIM aKLIMOHEPaMHU.

Eme ogqHuM cnoco6oM, nocjie KoToporo «KoMnaHuy OAHOTO JiMla» nepecTaeT Cylle-
CTBOBATb, SIBJISIETCS ee peopraHM3alis, TO eCTb ee IpeoObpa3oBaHUe B APYyroe PUIUIECKOe
JUL0. JlaHHBIN CIIOCO6 MPOSIBASIETCS B CAUSHUU, BblEJIEHUH, IPUCOEIUHEHUH, pa3/ie/IeHUU
WM NIpeo6pa3oBaHUM. Peopranusanus Tak ke, Kak ¥ JIMKBUAL U MOKeT ObITh J0OPOBOJIb-
HOU Y MPUHYAUTENbHOU. [paxkJaHCKUM KOJeKCOM pa3peliaeTcs peopraHu3anusa npujude-
CKOTO JIMIIa C OlHOBPEMEHHBIM COYETAHUEM PA3JIUUYHBIX €ero GOopM.

[ v, 3aHMMAaKLKUXCS TpeJPUHUMATENbCKON AesTeJbHOCTbIO, TaKXe, KaK U AJid
JIOBIX APYTUX CYyO'bEKTOB MpaBa NMpelyCMOTPEeHbl OCHOBAHUSI BO3HUKHOBEHUS U MpeKpalile-
HUS TPaXKJAHCKOKW OTBETCTBEHHOCTH. ['parkJjaHCKO-MpaBOBasi OTBETCTBEHHOCTb HACTyIaeT
IpU HapYLIEHUHU IPakJJaHCKOT0 3aKOHO/IaTe/IbCTBA, B TOM YUCJIe IPU HapYLIEHUHU NIpaB Jpy-
IMX CyO'b€KTOB IPaXKAAHCKOTO MpaBa, IPY HEHAJJIeKalleM UCIIOJIHEHUU CBOUX 00513aTe/IbCTB
WJIY YKJIOHEHHUS OT MPeAyCMOTPEHHbIX 3aKOHOM UJIU IOTOBOPOM CBOMX 06513aTe/IbCTB.

Takue cyO'beKTHI IPaBa, Kak PUAUYECKHE JIUIA U UHAWBUYAbHbIE IPeANPUHAMA-
TeJIM OTBEYAKT 10 CBOUM 06513aTe/IbCTBAaM BCEM NPUHAAJIEKAUUM UM UMYIECTBOM, B COOT-
BeTCTBUHU €O cTaTbe 56 'K PD. Kpome TOro, CTOUT OTMETHUTD, YTO KacaTeJbHO OTBETCTBEH-
HOCTU HOPUAUYECKHUX JIUL, BbIJEJSAITCA TaKyl0 OTBETCTBEHHOCTb, KAK OrpaHHWYEeHHas U He-
OorpaHUYeHHas.

[lepBbIi1 THUI OTBETCTBEHHOCTHM O3HA4yaeT, YTO YYAaCTHUKU OpPraHU3alUH, KOTOpBIE
BKJIQZIbIBAIOT CBOM CPeJCTBA B YCTAaBHBIM KAaNUTaJ KOMIIAHWH, HECYT OTBETCTBEHHOCTb IO
006513aTeJIbCTBAaM HPUIUYECKOTO JIMIIA TOJbKO B IIpe/ieiaX CBOUX BJIOYKEHHU .

BTOpo# TN OTBETCTBEHHOCTH O3HAYaAET, YTO YYACTHUKU OPraHU3al|du HECYT OTBET-
CTBEHHOCTb HE TOJIbKO B IIpe/iesiaX CBOUX BKJIA/[0B, HO MU BCEM CBOUM UMY ECTBOM.

YT0 KacaeTcss OTBETCTBEHHOCTH UMeHHO «KoMIIaHHMHM OJHOT0 JIMIIa», TO B TAKUX KOM-
NaHUSAX YYaCTHUK HeCET OTBETCTBEHHOCTb TOJIbKO B pPaMKaX BJIO)KEHHOIO UM HMMYIEeCTBA B
YCTaBHBbIM KaluTaJ HPUAAYECKOTO JHMIA, a caMa KOMMAaHUS OTBe4YaTb MO J0JiIraM CBOEro
y4ypeauTesis He OyJieT, HO B C/Iy4yae, KOr/ia OpraHu3aluu Hy>KHO HECTH OTBETCTBEHHOCTbH Ile-
pena APYyTryUM JIMIOM U TaKas opraHu3alys Npru3HaeTcs 6aHKPOTOM, IPU 3TOM OyJeT JoKa3a-
HO, UYTO KOMIIaHU CTaJla HECOCTOATENbHOM 110 BUHE CBOEro yupeuTesis (y4acTHUKA), TO Ha
TAKOro y4aCTHHUKA, NMPU HEeJOCTATOYHOCTU CBOEro MMYIEeCTBa, MOXET B0O3JaraThCs CyOCH-
JiIuapHasi OTBETCTBEHHOCTb.

BBUAy TOTO, 4YTO IOpUUYECKOE JIUIO OCYLIeCTBJIseT CBOU MpaBa U 06513aHHOCTb HEMOo-
CpeJICTBEHHO 4Yepe3 CBOM HCIOJHUTEJIbHbIE OPraHbl, TO U OTBETCTBEHHOCTb 32 HeJ06p0Co-
BECTHOE HCIOJIHEHWe CBOUX 00513aHHOCTEM, /I0/KHBI HECTH UCIIOJIHUTEJ/IbHbIE OpTraHbl. 3/1eCh
paboTaeT TOT e MPUHLMII, YTO U MPU OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX, KOT/Ja po-
JIUTEJIM OTBEYAIOT 3a Bpe/l, IPUYMHEHHbIN TPeThbeMy MLy UX pebeHKoM. [Ipu aToM poauTe-
JIU B 6OJIblIIEN CTeNeHU OTBeYaloT UMEHHO 3a HeJI06pOCOBECTHOE UCIOJIHEHWE CBOUX POJU-
TeJIbCKUX 006siI3aHHOCTeH. B ciyyae ¢ UCIOJMHUTE/NLHBIM OPraHOM IOPUUYECKOr0 JIMIA OT-
BETCTBEHHOCTb HECET UCIOJIHUTEJbHbIM OpraH B CBSI3U C HEJOOPOCOBECTHBIM U HepalyM-
HbIM HCIIOJIHEHUEM CBOUX «POAUTENbCKUX» 06s13aHHOCTEN. COOTBETCTBEHHO, /IJ1S1 PUBJIeYe-
HUSI UX K OTBETCTBEHHOCTH, TpebyeTcs A0Ka3aTh UX BHHY 3a CBOW JEUCTBUS WU Ge3/eil-
CTBUS.

[IoBolOM A/ AWMCKYCCUHU SIBJISIeTCS TeMa IO MOBOJY OTBETCTBEHHOCTH Y4YaCTHHUKA
«KoMmnaHuu ofjHOTO JidIla» B TOM CJiy4ae, KOr/la OH MepecTal BHOCUTDb BKJIAJAbl B YCTaBHBIU
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KalnvTa/l KOMIIAHUU B YCTAaHOBJEHHBIM CPOK WJIM K€ CTaJl UCHOJIHATh CBOM 00513aTesIbCTBA
HeHaJyieXxaluuM o6pa3oM. Bornpoc Bo3HUMKaeT B TOM, KTO e J0JKeH MOTpPeboBaTh UCKJIIO-
YUTb €ro U3 KOMIIAaHWH, €CJIU JJaHHOe JINLO ABJISeTCA eJUHCTBEHHbIM y4acTHUKOM. [Ipuxo-
JIUT MBbICJIb, YTO B IAaHHOM CJly4ae MCKJIOUYUTb HEJJ0OOPOCOBECTHOTO yYaCTHHUKA U3 0011eCcTBa
HEBO3MO>KHO, TaK KaK TpPebOBaTh UCKJIYEHHUS B CyZleOHOM NOpsi/iKe BCe-TaKU MOXKET ObITh
TOJIBKO APYTrO¥ YYaCTHHUK TAKOTO OOLIEeCTBA, TAKXKE UCKJIYEHHUE eIMHCTBEHHOT0 yYaCTHHUKA
M3 COoCTaBa 00lecTBa BJieYeT JUKBUAALMIO HOpUAUYecKoro Jula. K ToMmy ke B ciaydae
HeoIJIaThl 0JIM, corjlacHo cTtaTbe 21 denepanbHoro 3akoHa «06 061ecTBaX ¢ OrpaHUY€EH-
HOM OTBETCTBEHHOCTbIO», TaKas [Jl0Jisl IePeXOJUT B COOCTBEHHOCTb IOPUAUYECKOTO JHIA U
NOJIJIEXXUT MOCJAeYI0IeN MPoJaXKe, HO OCYIeCTBUTh MPOAAXKY 3TOU J0JIU He Oy/IET BO3MOXK-
HbIM, TaK KaK y MCKJII0YaeMOro JIMLia HeT NpaB Ha OCYLLEeCTBJIEeHWEe TAaKOH JeATeJbHOCTH. C
MOMEHTA HEOMJIAaThl UJIM HENOJIHOW OMJIAThl CBOEH J0JIM, YYAaCTHUK JI0J>KEH HECTU COJIMap-
HYI0 OTBETCTBEHHOCTb [0 06513aTe/IbCTBaM 00111eCTBA B NIpejiesiax CTOMMOCTH HeOIJIaYeHHOM
YaCTH [I0JIM KaXX/A0T0 U3 YYaCTHUKOB. McxoAs U3 3TOro, MOXKHO CAes1aTh BBIBOJ, YTO OIJIAYU-
BaTb A0Ji10 B «KoMNaHHWKM OJHOrO JiMlia» CTOMT B HY»KHO€e BpeMsi, YTOObI yIIOJTHOMOYEHHbIE
OpraHbl He NOTPe6OBaIM NPUHYAUTEIbHON JUKBU/JALUU Yepes CyAl.

[logBOAs1 UTOTH, CTOUT OTMETHUTD, YTO NPAaBOBOE siBJeHUe «KoMIIaHUS OJHOTO0 JIULa» B
HacTosilllee BpeMsl UMeeT 60Jibllloe 3HAaYeHUEe B CBA3U C OTPOMHOM MONYJIIPHOCTbIO TaKUX
KOMITaHUH 10 BCEMY MHUPY, TaK KaK TaKOW BU/ MpeANPUHUMATENbCKOU AesTeJbHOCTU 6oJee
yA00€eH JIMIaM, KOTOPbIe XOTeJH 6bl UMETh IOPUIUYECKOE JIMI0 B CBOEM PACIOPSI)KEHUHU /IS
JIOCTUKEHUS NTOCTAaBJIEHHBIX 1lesied. BeposTHO, UYTO BBUAY TOTO, YTO «KOMNaHUX OHOTO JIU-
1ja» MOSIBUJIMCh TOJIbKO Ha pyb6exke XIX-XX BB., B COBpeMEHHOM MUpE JaHHOE MMPaBOBOE sIBJI€-
HUEe 10 CUX IOop MnojABepraeTcs 60OJIbIIOMY pPa3BUTUIO, MO3TOMY HM3y4deHHUe MOopsJKa OCy-
IIeCTBJIEHUS AeATeJbHOCTU «KOMNaHUK OJHOTO JIMLA» He JOJHKHO NpeKpauaThcs. 3HA4YHU-
MOCTb JJaHHOM chepbl B HAyYKe I'PaXKJaHCKOr0 NpaBa MOXKHO ONpeJle/IUTh, KaK OJHY W3 BaXK-
Helux chep U3ydyeHUs], TaK KaK JIeATeJbHOCTb I0OPUAUYECKUX JIUII, B TOM uuncie «kKoMnaHuu
OZJHOTO JIML|a» He yracaeT, a TOJIbKO COBEpPIIEHCTBYETCS, IO3TOMY M HAay4YHbIM HHTepecC K
JlaHHOMY BOIIPOCY He MC4Ye3aeT, a TaKXkKe 3acjJyXKHBaeT 6oJsiee NMPUCTAJIbHOTO BHUMaHUS U
KOHKPETHOT'O peryJiIMpoBaHuUs.

BEB-CKPAIIUHT (ITAPCUHT, KPOYJIUHT): IPABOMEPHOE
HUCIIOJIb30BAHUE UH®OPMALIUU UJIMU HAPYLHIEHHUE ABTOPCKOI'O
ITPABA?

/. A. KpanusuHa,

cmydenm Opuduueckozo uHcmumyma

Kemeposckozo 2ocydapcmeenHozo yHusepcumema, 2. Kemeposo.
HayuHblil pykogodumenbw: K.10.H.,, doyeHm B. A. Cvip6o.

MHdopManusa urpaet K/JI0O4YEBYIO POJib B }KM3HU YeJIOBeKa, obecreyrBasi ero BO3MOX-
HOCTbIO OOy4YeHHs, CAaMOPA3BUTHS U pa3BUTHSA 06ulecTBa B LiesioM. C MOsIBJIEHUMEM U COBEp-
IIEHCTBOBAaHUEM TIJI06a/IbHOM CeTH UHTEpPHET Hallla MOBCeJHEBHAas XU3Hb IpeTepresa He-
KOTOpble M3MeHeHHs. B 3py KOMNbIOTEpPHbIX TEXHOJOTHUU OTPOMHBIA MOTOK MHPOpMaLUU
OKpY>KaeT Hac NOBCIO/y, a JOCTYI K pa3JIMYHbIM pecypcaM CTaJl HAMHOTO NPOIIE, OCTATOYHO
JIUILb 33/]laTh UHTEPECYIOIIMKA BONPOC B TOUCKOBUKE U OTBET He 3aCTaBUT Ce6s JJ0JIr0 KJATh.
WHTepHeT nmo3BoJisieT MoJy4yaTb MHPOPMAIMI0 MOYTH MIHOBEHHO U3 JIIOOOW TOYKH MUpa,
peloCTaB/sIeT OTPOMHOE KOJIMYECTBO Pa3HOOOpPa3HbIX MUCTOYHUKOB MHPOpMALMU, YTO,

1 HeBHeceHHe eMHCTBEHHBIM y4peJUTeJeM YCTaBHOTO KanuTtanaa //Opuct komnanuu. - 2013. -
Pexxum nmoctyna: https://www.lawyercom.ru.
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HECOMHEHHO, TpeOyeT W pa3BUTHUA HOBBIX NOJXOJOB K 3allluTe HWHTEJJIEKTyaJbHOW CO6-
CTBEHHOCTHU. Tak, ¢ nosiBjieHHueM IMPPOBOro NMPoCTpPaHCTBA BCE 60Jibllle 06'BEKTOB aBTOP-
CKUX U CMEXHbIX, TO €CTbh HE CBSI3aHHBIX HANpPsAMYI0 ¢ GaKTUYECKUM aBTOPCTBOM, NIpPaB CTaJ-
KMBAIOTCS C yrpoO3aMy NHUPATCTBA U HE3AKOHHOTO UcNoJib30BaHu4. [log HapymeHueM aBTOp-
CKOT'0 WJIKM CMEXHOTO IpaBa NPUATO NOHMMAaTh HEIPAaBOMEPHOE YMBbIIIJIEHHOE 3aBJaJleHue U
MCII0JIb30BaHMe 00'bEKTOB aBTOPCKOI'0 U CMEXHOTO NpaBa 06e3 JO0/KHOr0 pa3pelleHus npa-
BooOJIaZiaTesieH, BJeKyllee NIPpUIMHEHME UM UMYLIeCTBEHHOr0 U (MJIM) JIUYHOTO HeUMylle-
cTBeHHOro Bpeja.! [Ipyu 3TOM OTBETCTBEHHOCTDb 3a HapylleHHe aBTOPCKMX U CMEXHbBIX IpaB
He Bcerja Oy/ZieT HECTH NpaB0o006JiaZaTesb CalTa, HAa KOTOPOM pa3MellleHa Ta WX UHas UH-
dbopmanua. UHopMaMoOHHBINA OCPEJHUK, TO €CTh JIMLO0, IPeAOCTaBAI0ILEe AOCTYN K UH-
dopManoHHO# ceTH, coraacHo cT. 1253.1 T'K P®, no ob61memy npaBujy, MOKeT ObITb NPH-
BJIEYEH K OTBETCTBEHHOCTH JIMILIb NP YCJIOBUM ero BUHbIZ. COOTBETCTBEHHO, BO3HUKAET BO-
IpoC O TOM, KTO JOJDKEH HeCTH OTBETCTBEHHOCTb 3a MOJO0OHOIr0 poJia MpaBOHApylIeHHUs,
MO>KHO JIM IIpHUBJIeYb K OTBETCTBEHHOCTH CaMHUX M0JIb30BaTeJiell UHTEePHET-PeCypCcoB, KONHU-
pyroLX UHPOpMaLUIo 6e3 HaJJjiexalllero Ha TO pa3pelleHus eé aBTOPOB MJIM UHBIX IPaBo-
obJsiazaTesien.

B cBf13U c yBesiMuMBalo1eNcs 3HAYMMOCTbI0 MH(POpPMaL U BONPOChI 0 TPaBOMEPHOCTH
BHE/JOTOBOPHOT'0 UCHOJIb30BAaHUS JAHHOTO 0O0'bEKTA HMCKJKYWTEJIbHOrO0 MpaBa CTaHOBSATCS
BCe aKTyaJibHee, IPOsIBJAsA Po6JieMy, KOTOpas He pa3pelleHa HOPMaTUBHO HanpsaMyo. Tak,
BOIIPOC O TOM, HAaCKOJIbKO JieraJbHO KOMMUPOBaHMUeE C MOMOUIbIO CllelMaJbHO pa3paboTaHHbIX
IporpaMM M MCHOJIb30BaHUEe B CBOMX MHTepecax MHPOpMalLuy, 10 CUX [Op OCTaéTcs Heype-
T'yJIMPOBaHHbIM.

Beb6-ckpanuHr (mapcuHr, KPOYJIMHT) — aBTOMaTU3MPOBAHHBIN MPOLLECC N0 NOUCKY U
BbISIBJIEHMIO HauboJiee NOAXOJSAIIMX I0J, 3alpoc NoJib3oBaTesiss GparMeHTOB TEKCTa, OCy-
LleCTBJIsIeMbli Ha OCHOBAaHUM 0COGBIX aJITOPUTMOB C TOMOIIbI0 60TOBS. B mpuHIMNe, U3BJIe-
yeHUe U KONMMpOBaHHWe MHPOpPMALUU MOTYT ObITb OCYIECTBJIEHbI MOJb30BaTeJNeM U Bpy4-
HYI0, OZJTHAKO, Yallle BCEro MNpuBeIeHHbI TEPMUH NPUMEHSIOT, UMesl BBU/ly UMEHHO aBTOMa-
THU3UPOBAHHOE BbISIBJIeHHE MHOPMaLMU C TOMOLIb KO/I0B, 3allpalliMBaIUX UHGOPMALMIO C
1ieJieBbIX MHTepHeT-pecypcoB. TakuM 06pa3oM, TEXHOJIOTHUS MIAPCUHTra caMa 1o cebe BJsieT-
CSl JIMIIb aBTOMAaTU3MPOBAaHHBIM HHCTPYMEHTOM IO CO0py UHPOpMaL UK, TOTAA KaK MocAra-
TeJIbCTBO Ha aBTOPCKHE WUJIM CMEXKHbIe MpaBa MOXET ObITh OCYLeCTBJIEHO U MIYTEM H3BJIeYe-
HUS COOTBETCTBYIOLEeN MHPOPMALMU BpYUHYI0. BOThI pa3paboTaHbl clieliuajbHO JJ15 onepa-
THBHOTO BbIIIOJIHEHUS OJHOTUIIHBIX KOMaH/, 110 COOpPY U cMCcTeMaTHU3aluud MHOpMaLMU, UC-
X0/l U3 KI4eBbIX ¢pas 3amnpoca. B cBaA3u ¢ 3TUM Ha $oHe co37aHus MOAOOHOr0 Poja UH-
CTPYMEHTOB KONMUPOBaHUsA MHGOpPMALUU MPOSBASAETCI U 0cobast aKTyaJlbHOCTb HEOOX0/U-
MOCTH 3alWAThl JAaHHBIX, TAK KaK TEXHOJIOTUS MAapCUHra pa3paboTaHa B LieJigX MacCUpPOBaH-
HOro c6opa MHPoOpMalLMH, YTO MOTEHHUAJBbHO CO3/AeT Yyrpo3y yBeJUYeHUsl KOJIUYeCcTBa U
3HAYUMOCTHU COOTBETCTBYIOLIUX HapylleHUU. Elje 0JHOW OTJIMYMUTEJIbHOM YEePTOU MapCUHTa
SIBJISIETCS TO, YTO KONMUPOBAHHUSA BCeH 6a3bl JJAHHBIX HE MPOUCXOJUT, 6OT JIMIIb MPOU3BOAUT
BbIeMKY He06X0AMMbIX ¢pparMeHTOB. Takke Ba?)KHO MOHUMATh, YTO B MOJO0OHBIX CIy4Yasax 4ya-
11le BCETO peyb UAET He O BbISIBJIEHUU MHOPMALIMU KaKUM-J1M60 HEIPAaBOMEPHBIM CIIOCOOOM,
a 006 UCM0JIb30BaHUM MaTepUaJioB, pa3MelléHHbIX HA OTKPBITBIX CAWTaX, TO €CTb HAXOSAIIUX-
csl B 0011€eM JI0CTYyTIE.

1 BopoxxeBud A.C. CKpanMHI CAalTOB KaK HapylleHHe: POCCUICcKas MPaBONpUMeHUTeIbHas TPpaKTUKa //
Hanmxect Ne4, Case #2: [locraHoBjseHHe [leBATOTO apOUTpPaKHOTO amnesIsiHOHHOro cyza Ne (09AIl-
31545/2021-TK mo pgeny Ne A40-18827/17 ot 08.07.21 // URL: https://legal-support.ru/information/blog/ip-
daidzhest/skraping-saitov-kak-narushenie-rossiiskaya-pravoprimenitelnaya-praktika/ (maTta  o6pameHus:
06.04.2024)

2 ®omuHa 0.H. [IpaBoBas npupoa 0OTBETCTBEHHOCTHU UHPOpPMALMOHHOT0 ocpeiHUKa // [paxkaaHckoe
npaBo. 2022. Ne 2. C. 33 - 35.

3 Kanarun B.0. B kakux mpejesiax MOXXHO HCIOJb30BaTh COJiep)KaHUe 0a3 JaHHbBIX: MPOGJEeMbl U
nepcrnekTussl // 3akoH. 2023. N2 5. C. 53 - 55.

168


https://legal-support.ru/information/blog/ip-daidzhest/skraping-saitov-kak-narushenie-rossiiskaya-pravoprimenitelnaya-praktika/
https://legal-support.ru/information/blog/ip-daidzhest/skraping-saitov-kak-narushenie-rossiiskaya-pravoprimenitelnaya-praktika/

O6BIYHO MeXaHM3M MapCUHTa BBIMJIAAUT CJAeAyHLMM 00pa3oM: mporpamMMa obpalja-
eTcsl K BeO-CTpaHMULaM LiesieBoro carTa, uspjekaetr HTML-kox, aHaniu3upyeT ero, UILeT He-
06x0MMy10 UH(pOpPMaIMI0, B HAUOOJIbILIEN CTEIEHU COOTBETCTBYIOILYIO 3aMPOCy MO0Jib30Ba-
TeJis, KOTOPYIO 3aTeM COXpaHseT B CBOeM 6a3e JaHHBIX. /laHHBIM MeTOZJOM MbI M0JIb3yeMCs
NOBCE/IHEBHO, HAIpUMeDP, paboTas ¢ TAKUMU MOUCKOBBIMU cUCTeMaMU, Kak Google u Yandex.

BBuay orpoMHOro MaccuBa UHPOpMaLUK 6OT B MpOLECCE OCYLIECTBJIEHUS MOUCKA U
BbleMKH MHQOpMaLMU aHaJIM3UpyeT He BCe CauThl. B CBAA3M € 3TUM ClelUaJuCThl peKOMeH-
JYIOT pa3MellaTh Ha calTax CUCTEMHBIM ¢aili robots.txt, ynpaBisomuyi JOCTYIOM K CalTy,
M UCIOJIb3YEMbIA B Ka4eCTBe CIEelHaJbHOr0 «IpUTJallleHus1» 60Ta Ha KOHKPETHBIA pecypc
JUIs1 IPOBeJleHUsl aHa/lM3a coZeprKallelcsa Ha HEM MHOpMalUM Ha NpeAMeT COOTBETCTBUS
3anpocy. OZHOBpEMEHHO C 3THUM robots.txt MoeT MCI0J1b30BaTbCA U, HAIPOTUB, AJI Orpa-
HUYeHUs JOCTyNa K TOH MM WHON HHPOPMALMK, cofiepsalleiica Ha caiite.! CiesoBaTe IbHO,
JlaHHBIX $allJl MOXKHO HCIIOJIb30BaTh B Ka4eCTBe CPeACTBA 3aUIUThl aBTOPCKUX U CMEKHbBIX
npas.

CynebHas mpakTHKa POCCUMCKUX CYZlOB He JJaéT YETKOr0 U OJHO3HAYHOrO OTBeTa Ha
BOIIPOC O IPAaBOMEPHOCTH UJIM HENPABOMEPHOCTH KONMUPOBAHUSA UHPOPMAIMOHHBIX 3JIEMEH-
TOB 0a3bl JAaHHBIX, ABJAAKOLIENCS 00bEKTOM CMEXHOro npasa. B aTol cBfA3u HcciefoBaTenu
3a4acTyto npuBoJAT npumep jesa BKontakte v. Double Data. Tak, 000 «BKonTakTe» noaa-
JIO MCKOBOE 3asiBJieHHe O MPU3HAHUU BbIEMKHU U MCI0JIb30BaHUS MHOpPMALMU U3 ero 6a3bl
JlaHHbIX HenpaBoMepHOH B oTHowieHUU 000 «/labs» 1 AO «HauuoHasbHOe 610OpPO KpeauT-
HbIX UCTOPUI», B OTHOLIEHUH KOTOPOIo B MOCJAEAYIOLIEM MPOU3BO/ICTBO 10 JieJly ObLIO Mpe-
KpallleHO BBUAY 3aKJII0YEeHHUS MeXAy CTOPOHAMHU MUPOBOTO COTJ/IalleHHUS.

HcTteln, 060CHOBBIBAJI CBOU UCKOBblE TPeOOBAHUSA TEM, YTO OH SIBJIsIeTCA 0bJiaZjaTesieM
CMEXHOT0 MpaBa Ha CO3/IaHHYI0 UM 06a3y JaHHbIX, SBJSAIOLIYIOCS Pe3yJbTaTOM 3HAUYUTEJb-
HbIX MaTepHUaJbHbIX, QUHAHCOBBIX U UHBIX BJ0XeHUH. OTBETUUK ke 0e3 MoJIyYeHHsl COOT-
BETCTBYIOIIEr0 pas3pelieHUsl OCyIeCTBJAN AeSITeJbHOCTh MO0 CO0PY U MOCTAEAYIOIEMY HC-
M0JIb30BAHUIO B CBOMX KOMMEPUYECKUX LieJisiX UHPOpMaIUH, coJiepKallieiics B 6a3e JaHHbIX, B
TOM UYMCJIe U IePCOHAJIbHBIX JIaHHBIX [10JIb30BaTe el coluaaibHOM ceTu «BKoHTakTe».

000 «/labs1» yka3bIBaJio Ha TO, YTO 3Ta 6a3a JaHHbIX [10 CBOEU CYTH SIBJISIETCS MOHOY-
HbIM NMPOAYKTOM pa3paboOTKH W MOCJeAYyIUlero MCIoJb30BaHUS CO3JAaHHOU UCTLOM COILH-
asbHOM ceTu «BKoHTaKTe», 4TO, 10 MHEHHIO 0O1IECTBA, yKa3blBaeT Ha TO, YTO UCTEL] He NPOo-
M3BO/IUJI 3HAUYUTENbHbIX QUHAHCOBBIX 3aTPaT Ha CO3/laHUE TAaKOW 6a3bl JaHHBIX. [Ipy 3TOM,
ctaTbs 1334 'K P® ykasbiBaeT Ha TO, YTO /i1 UHBECTULIMOHHOW 6a3bl JaHHBIX IPE3IOMUPY-
eTCsl BHECEHME CYyIeCTBEHHBIX 3aTpaT Ha eé co3zaHue. KpoMe TOro, oTBeTYMK yKa3biBaJ Ha
TO, YTO MUCTEl| He MPeA0CTaBUJ J0KA3aTeAbCTB, I03BOJISIOIIMX C YBEPEHHOCTbIO T'OBOPUTD O
TOM, YTO OTBETYUKOM OblIa U3BJeYeHa 3HAaUMTe/IbHas 4acTb MHQOpPMALMH.

JlaHHOe Jiesio 6bLJI0O PACCMOTPEHO B TPEX MHCTAHUUAX. CyJ MepBOM MHCTAHIUU OTKa-
3aJ1 B Y/IOBJIETBOPEHUM HCKOBBIX TPeOOBAaHUK HAa TOM OCHOBAaHHUH, YTO HCTLOM He OBLIU
HaJJIeXaliiM o6pa3oM JoKa3aHbl paKTbl BOSHUKHOBEHUS ¥ HET'O UCKJIIOUYUTENbHBIX IPaB HAa
CO3/IaHHY0 6a3y JJaHHbIX U HENPABOMEPHOI'0 HU3bSITHA 3HAYUTENbHOU YacTH MHPOpMaALUU
13 6a3bl JaHHBIX.

Cyn anesIsMOHHON WMHCTAHUMHW MPUIIES K BbIBOJY O HEOOXOAHWMOCTU YACTUUYHOIO
YA,0BJIETBOPEHUS aNeJISIIMOHHOMN aJylobbl, YKa3biBasd Ha Aoka3daHHOCTb 000 «BKoHTakTe»
TOTO, UYTO OH B J€UCTBUTEJbHOCTH SIBJSIETCS U3rOTOBUTEEM 6a3bl AaHHbIX, a 000 «/labi»
M3BJIEK HHOPMAIMIO 6e3 MOJIyYeHUs] COOTBETCTBYIOIEr0 HA TO paspelleHUs1 MpaBooo6iaja-
TeJs.

[Ipu paccMOTpeHUH JAaHHOTO JieJ1a B KaCCaljMOHHOM UHCTAHIUM Cy/J, COTJIACHUJICS JIUIIb
C JIOCTaTOYHOCTbhIO MpPeJ0CTaBJIEHHbIX J0KA3aTeJbCTB JJisl TOTO, YTOObI C/esJaTh BbIBOJ, O

1 PoxkoBa M.A. CKpanuHr / MapCUHI MHTEPHET-PECYPCOB — UTO 3TO TaKOe U 3aKOHHO Ju 3T0? //
3akoH.py. 2019 // URL: https://zakon.ru/blog/2019/12/30/skraping__parsing_internet-
resursov__chto_eto_takoe_i_zakonno_li_eto (gaTa o6pamenus: 06.04.2024)
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TOM, YTO NepBOHAYaJbHBIU UCTeEL, ABJSAETCA NpaBoob/afaTeseM CMeXHbIX npas. [Ipyu aTom
CYJ, He COTJIACUJICSA C TeM, 4YTO GaKT HEMPABOMEPHOI0 M3BJIeYeHHS] 3HAUUTE/IbHON YacTH UH-
dopmanuu U3 6a3bl JaHHBIX ObLI HaJJiexKaluldM 06pa3oM Joka3aH. B aToil cBA3u cyz, Kacca-
[MOHHOM WHCTAaHL MU OTMEHMWJ pelleHHe CyJa anesJISLUOHHOM WHCTAaHL UM W HaNpaBUJI
JIAaHHOeE JleJ1a Ha HOBOEe PacCMOTPEHUeE B CyJL IepBON MHCTAHLIUH.

B KOHEYHOM UTOTre MpPU MOBTOPHOM PacCMOTPEHHUU CIopa CyZOM NEPBOU MHCTAHLUU
CTOPOHBI NMPHUILJIM K MUPOBOMY coOrJlalleHUIo. /laHHBbIN 3aTSKHOW CyJeOHbIM IpoLecc He
IPHUBEJ K KAKOMY-JIMO0 3HAYUMOMY JJIs LieJield HAacTOsALero uccaefoBaHus pe3yabraty. Uc-
X011 U3 MOJIOXKEHUH 3aK/II0YEHHOTO CTOPOHAMU MUPOBOTO COrJIallleHUs], OTBETUYUK 00513aJ1cs
IPU OCYyLeCTBJIEHUU CBOEH [esITeJIbHOCTU He JOMyCKaTh HapylleHUW MpaB MCTLA KakK BJa-
Jlesiblia conuasbHOU ceTu «BKoHTakTe», IpU 3TOM CTOPOHBI YKa3bIBAIOT HA TO, YTO MO/MHU-
CaHWe JAaHHOIO COTJIalleHHs He MOXKeT TPaKTOBAaTbCS B KauyeCcTBe MPU3HAHUSA KaKOro-aubo
13 3asIBJIEHHBIX UCKOBBIX TPEOOBAaHUM UK caMoro ¢paKTa HapylleHUs CMEXHbIX IpaB UCTIIA,
a caMO CorJlalleHWe He MOXXeT MCIIOJIb30BaTbCAd HU B KadeCTBe J0Ka3aTeJbCTBA 110 WHBIM
CXO’KUM CyZleGHBIM CIOpaM, HU Kak IOJATBepKJeHne KaKux-1160 ¢paktoB.! Takoe Heo6bId-
HOe COoJiep>KaHhe MUPOBOI0 COTJIalleHue KaK MCX0/[, MPOAOJKUTENBHOr0 CyZe6HOro crnopa c
60/IBIION [0JIel BEpOATHOCTH YKa3blBaeT Ha OTKa3 00eUX CTOPOH OT MOMBITOK J0Ka3aTh
IpaBOTY CBOEX MO3ULUU MO0 BO3HUKILIMM B CIIOpe BOMPOCaM HapylIeHUs U 3allMThl IpaB Ha
MHboOpMalLMI0 MMeHHO Ha poHe mpobesia B HOPMAaTUBHOM PETryJHPOBAHUK U OTCYTCTBHUSA
onpe/esieHHOCTHU B Cyi,e0HOM MpaKTHUKe 110 BONPOCY O IPAaBOMEPHOCTH MJIU HENPAaBOMEPHO-
CTH Be6-CKpanuHra uHGopManuu.

O6paiasich K NpakTHUKe 3apy0eXXHbIX CYJO0B MO aHAJOTUYHBIM CIIOpPaM, MOXHO IMPO-
aHaJIM3UPOBATh PACCMOTPEHHOE aMepPUKAHCKUMHU cygaMu aey HiQ v. LinkedIn. /i Havasna
BaKHO OTMeTHUTh, 4TO B CIIIA HeTBopueckue 6a3bl JAaHHBIX HE IPU3HAIOTCSA 00'beKTaMU UH-
TeJIJIEKTYa/IbHOW COOCTBEHHOCTU U He HAxOJAATCH MOJ, COOTBETCTBYIOLIeN NMpPaBOBOM oOxpa-
HOU. JlaHHBIN QaKT B 3HAUYUTEJNbHOU CTENIeHU MOBJIMSI Ha Ucxo/ ciopa Mexay HiQ Labs, Inc.
u LinkedIn Corporation. B oTsinyre oT paccMoTpeHHoro Bbllle Jiesia BKonTakTe v. Double Da-
ta, rie 000 «BKoHTakTe», Kak JIUIL0, HaZeJIEHHOE CMEeXXHbIM NIPaBOM, 06paTHJIOCh B CYJ, C UC-
KOBbIM TpeboBaHueM o 3anpeTe 000 «/labs» eATeJbHOCTH 0 COOPY U MOC/AeYIONEMY HC-
N10JIb30BAHUIO B CBOMX KOMMeEPUYECKUX LieJigX UHPOopMal Uy, coJiep:Kalieics B 6a3e JaHHBIX, B
JlaHHOM CJiyyae C UCKOBBIM TpeboBaHueM o 3anpeTe LinkedIn Corporation YMHUTBH pa3iny-
HOI'0 POJia TEXHUYECKHE MPEeNsATCTBUS AJisl OCYLeCTBIeHUA U3bATUSA MHPOPMALIUU 06paATHII-
csa craptan HiQ Labs, Inc.

HUcTen, ykasbiBaJ, YTO [Ji1 OCYIIECTBJEHUS €r0 KOMMepPYeCKOU [esTeJbHOCTU U BbI-
MIOJIHEHUSI CBOUX JIOTOBOPHBIX 06513aTEJILCTB NepeJi KOHTPareHTaMu eMy He0OX0AMMO U3bl-
MaTb MHbopMaluo U3 6a3bl JaHHbIX LinkedIn Corporation. Kpome Toro, HiQ Labs, Inc. 3a-
sIBUJIA, YTO pacnoJjiaraeT HeKOTOPbIMHU Jo0Ka3aTesbcTBaMU Toro, 4To LinkedIn Corporation
HaMepeHO pa3paboTaTh aHAJOTUYHYI0 POrpaMMy Mo c6opy MHGOpMaLMU U3 CBOEH e 6a3bl
JIAaHHBbIX, BCJIEACTBUE YEro CYUTAET JeNUCTBUSA OTBETUYMKA HApPYLIAKIMMHU NPUHIUNBI Cpa-
Be/IMBOM KoHKypeHUMu.> CyJ, y/0BJIeTBOPUB TPeGOBaHMSA UCTIA, BCTAA Ha 3alUThI JJOTO-
BOPHBIX OTHOILIEHUH, TEM CaMbIM NOCTAaBUJI UX Bblllle UHTEPECOB 06JiaZiaTesis IpaB Ha 6a3y
JIAHHBIX, pa3MeLeHHYI0 B OTKPbITOM JOCTYIIE.

HecMmoTpsi Ha TO YTO B pa3HbIX CTPaHAX MOTYT OBbITh pa3Hble MOAXO0/bI K 3alllUTe MPaB
Ha 6a3bl JAHHBIX, BAXKHO HAWTH 6aslaHC MeX/y UHTepecaMH NpaBoo6bJiajiaTesiell U KOMIIaHUHY,
KOTOPBbIE HUCII0JIb3YIOT 3TH JAaHHbIE [/ pa3BUTUs cBoero 6usHeca. C 0JHOU CTOPOHBI, NpaBo-

1 loctaHoBsenne CyAa MO MHTEJJIEKTYaIbHBIM npaBaM oT 23.09.2022 Ne C01-201/2018 mo geny Ne
A40-18827/2017 // OdunuaneHbiéi calT CyZia 10 MHTEJJIEKTYaJbHBIM IpaBaM arbitr.ru (mata obGpaineHue
07.04.2024r.)

2 hiQ Labs, Inc. v. LinkedIn Corp., 2019 U.S. App. LEXIS 27107 (9th Cir. 2019). 0630p gaHHoro gena: Cyx
CIIA no/IHOCThIO JIEraJu30Basl CKPAMUHT CAaHTOB U 3alPEeTUJ €My TEXHUYECKHU NPENsTCTBOBATD [IJIEKTPOHHbBIN
pecypc] // URL: habr.com (mzata o6pamienus 07.04.2024).
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06J1ailaTe/u AOKHBI UMETh BO3MOXXHOCTb KOHTPOJIMPOBAaTh UCNOJb30BaHUE CBOUX JAHHBIX
M 3alMLATh UX OT HE3aKOHHOTO A0CTyNa WX Mcnosab30BaHus. C Jpyroi CTOpOHbI, KOMIa-
HUM, KOTOPble UCIOJIb3YIOT 3TU JaHHble JJis CO3JaHUsl MHHOBAL UM U Pa3BUTHUSA HOBBIX NPO-
AYKTOB U YCJYT, JOJDKHBI UMeTb BO3MOXHOCTb I0JIydyaTb JOCTYN K MHbopMauuu 6e3 He-
000CHOBaHHBIX OTPAaHUYEHUH.

TakuM 06pa3oM, peub UAET O CTOJIKHOBEHUS MHTEPECOB MeXJy NpaBoobJafaTe s iMU
6a3 JaHHbIX U UHBIMU JIMLIAMH, KOTOPbIe MCHOJb3YIOT 3TU JaHHble [/ Pa3/IMYHbIX LeJel.
Bomnpoc o ToM, Kakve ZJaHHble MO>XHO MCI0JIb30BaTh, KAKMUM 00pa3oM M KTO MMeeT IpaBo Ha
JIOCTYTl K HUM, CTAHOBUTCS BCe 60Jiee aKTya/IbHbIM B IUPPOBYIO 310Xy, KOrAa HHPoOpMaLUs
UrpaeT KJII04YeBYIO POJib B Pa3JIMYHbIX aclleKTaxX 61M3Heca U 061eCTBEHHOM KHU3HU.

B KoHTeKcTe JaHHOU Npo6JieMbl BO3HUKAeT BONPOC O TOM, KaKHe KPUTEpPUH ClelyeT
NPUMEHSTh NPU OIpeJie/IeHUU AONYyCTHUMOCTU MapCUHra JAaHHBbIX U KaKue Mepbl 3alUThI
JIOJDKHBI OBITh YCTAaHOBJIEHBI JJf1 NpeAoTBpalleHus1 3/10ynoTpe6seHuid. Heo6xoaumo y4yu-
ThIBaThb KaK MHTepeChl NpaBoo6ajaTesel, TaKk U UHTEPeCHI M0J1b30BaTe/ el JaHHbIX, YTOObI
HalTH ONTHMaJIbHOE pellleHHe CA0XKUBLIeNH sl Npo6ieMbl.

Mo>XHO NpeAnO0JI0KUTb, UYTO Be6-CKpPANUHT (IapCUHT, KPOYJIUHT) Oy/eT NpU3HaBaTbCs
IPOTHUBOINPABHBIM B paMKaX POCCUMCKOI0 3aKOHO/IaTeJIbCTBA B TOM CJly4ae, eCJivd N0J1b30Ba-
TeJIM KONMUPYIT UHGOPMALUIO, ABJSIOLIYIOCS 00'beKTOM aBTOPCKOTO MJIM CMEeXHOT0 NpaBa,
M3 KOMMepYeCcKUX HCTOYHUKOB 6e3 COOTBETCTBYIOLIEro Ha TO pa3pelleHUs NpaBoobJiafaTe-
Jisl. ITO 0O3HAYaeT, YTO, eC/IM KOHTEHT 3allulleH aBTOPCKUM UJIM CMEXHBIM [IPaBOM M NpeJio-
CTaBJIEH B 3aKPbITOM JIOCTYIIe WUJIU ABJSETCI KOMMeEpPYEeCKUM MPOJYKTOM, ero KONnMpoBaHHUe
6e3 COOTBETCTBYIOLLEr0 paspelleHHs CYUTAeTCs HelpaBoMepHBbIM. llesib Mcnosib30BaHUSA
U3bATON MHPOpPMALIMK TaKKe UrpaeT BaXKHYI0 poJib. KoMMepueckoe ucnosib30BaHuEe 00'bEK-
TOB aBTOPCKOTO WJIM CMEXHOTI0 IIpaBa 6e3 paspelleHus NpaBoobJafaTessa CHUTAETCA IPABO-
HapyumeHueM. OJJHaKO B CJy4yae, eCJIM KONMMPOBAaHUE JIaHHbBIX OCYILEeCTBJASAETCS A JUYHOTO
MCII0JIb30BAHUS U3 OTKPBIThIX UCTOYHUKOB, HE SBJSIOIUXCA KOMMepYeCKUMH UM OXpaHsie-
MBIMHU aBTOPCKHUM NpPaBOM, TaKue JAeHUCTBUSA ABJSIOTCA IpaBOMepHbIMU. HeKOoTOpbIe aBTOPHI
TaK)Xe 0TMeYalT KPUTEepUN He3HAaYMTEJbHOCTH 06'bEMa U3BJIEYEHHOMN M3 6a3bl JJAHHBIX UH-
dopmanuu. BeposiTHO, OHM onuparoTcs Ha npaBuso a63. 4 n. 1 ct. 1335.1 'K P®, kotopoe
MO3BOJISIET JIMILY 3aKOHHO IO0JIb3YyIOlleMycsi 06HapoJ,0BaHHOM 6a30il JJaHHbIX 6e3 COOTBET-
CTBYIOILLEr0 pa3pellieHrs NpaBoobJiaziaTesisd, U3BJeKaTh U3 HE€ MaTepUasbl, COCTABJAOIHE
JIUILIb €ro He3HAYMTeJIbHYI0 YaCTh U UCHOJIb30BaTh UX B UHBIX, TO €CTh HE CBSA3aHHBIX C JINY-
HbIMHU, HayYHbIMH, 06pa30BaTe/JbHbIMU LIeJISIMH, @ TaKXKe C TeMH, Il KOTOPbIX Takas 6a3a
JlaHHbIX Oblla eMy MpeJloCTaBJIeHa, €C/M TOJbKO 3TO He HapyllaeT aBTOpcKUe npasa. [lpu
3TOM KaKoe-JIN00 onpefiesieHHe TOro, YTO ABJISETCH HeCyLeCTBEHHOHN 4acThlo 6a3bl JJAHHBIX,
He YCTaHOBJIEHO Ha HOPMAaTHBHOM YpPOBHE M Ha NpPaKTHKe MOXKET ONpeJessaThCs Kak Kaye-
CTBEHHBIMM, TaK M KOJMYECTBEHHbIMHU NoOKaszaTeJsaMU. PopMasbHO JaHHOE IOJIOKeHHUe
IPUMEHHUMO JIMLIb B C/Iy4ae U3BJedeHUs1 UHGOpMaluy UMEHHO U3 6a3 JaHHBIX, HO B NMOPsJ-
Ke aHaJIOTUHU COOTBETCTBYIOLIUHI MOJX0/, MOXXHO ObLJIO Obl pacIpOCTPAaHUTh U Ha CAy4Yau U3-
BJledeHUs1 GparMeHTOB UHbIX MHYOPMALUOHHBIX 00'bEKTOB.
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MMPOBJIEMbI [IPABOBOI'O PET'YJIMPOBAHHUS OTBETCTBEHHOCTH
MAPKETILJIEUCOB

K. U. MedsedeHko,

cmydeHm opuduveckozo akyabmema

TomcKkoz2o0 20cydapcmeeHH020 yHUBepcumema

cucmem ynpasaeHus U paduosNeKmpoHuku, 2. Tomck.

HayuHbiti pykogodumenw: cmapwuti npenodagamens B. B. lllakaeuH.

Pa3BuTHe HHTEPHET-TOPrOBJM CTaJI0 0CO60 3aMeTHO B NMEPUO/ NaHAEMUH, KOTJja BCe
Heo0X0JUMble TOBaphbl CTaJM AOCTYIHBI OHJIAWH U [JOCTaBJISAJUCh IPAaKTUYeCKHU K AoMy. Ha
JlaHHbII MOMEHT BpeMeHM MNONyJIAPHOCTb TaKUX IJIOLAAO0K pacTeT. Kak mojcyuran cam
«Anpexkc.MapkeT» coBMecTHO ¢ «Touykol MapkeTnielcobl» BbIpy4Ka NpOJiaBli0OB HA MapKeT-
mieicax Ha koHen, 2023r. Beipocia Ha 39% B cpaBHeHuu ¢ 2022rl. Ha ocHOBHOM caiiTe
«Balna6eppus» pacnosiaraetcsa MHGoOpMalys o TOM, YTO B JieHb JiesiaeTcs 6osiee 10 MiH. 3a-
Ka30B2. MapKeTnJ/ielchl CO3/Jal0T JOCTAaTOYHO MAcIITaOHYI CUCTEMY, B KOTOPOU 3a,eCTBO-
BaHO HECKOJIbKO CyO'beKTOB. JTO HENOCPEeACTBEHHO MpOJaBel, U NOKynaTeJsib, a TAKXKe caMma
IJI0Ia/IKa, KOTOpas MO3BOJIsIET MPOU3BOAUThL TOProsst. COOTBETCTBEHHO, CO3/aeTcs He-
CKOJIBKO BO3MO>KHbIX MTPAaBOOTHOLIEHUH N0 CyO'bEKTaM:

1. [IlpogaBern - nokynareJ/b
2. IlpopaBel - MapKeTIJIENC
3. MapkeTnjeuc — nokKymnaTte/b

B kaxJ0M U3 JaHHBIX BADUAHTOB yCTAHOBJIEHO CBOE COJlep>KaHUe, Bblpaxkalolljeecsl B
HaJIMYUHU ONpeJieJIEHHOT0 Kpyra Cy0'beKTUBHBIX NpaB U 06s13aHHOCTel. Cyie0BaTeNbHO, OT-
BETCTBEHHOCTb TAaKXXe y KaXKJ0ro Cyo'beKTa pa3Hasl B 3aBUCMMOCTH OT IPaBOOTHOLIEHHS, B
KOTOPOM OH HaXO/JUTCS.

[Ipo6sieMbl IPaBOBOrO peryJMpoOBaHUs HAUUHAIOTCS C ONpeJe/ieHUsI TOro, YTO TaKoe
MapkeTIiierc. CaMo NMOHATHE MapKeTIlJIelca He 3aKkpensieHo B 3akoHe Poccuiickon Penepa-
nuu «O 3auTe npaB notpedbuTenei» uau B I'paxganckoM Kogekce P®, koTopble ABAAIOTCA
OCHOBHBbIMH HCTOYHMKAMU IO PETryJUPOBaHUIO MPAaBOOTHOIIEHUN MeX/y YKa3aHHbIMHU CTO-
poHaMmu. OpHako B 3akoHe PO «O 3auiuTe npaB noTpebrTeiel» eCTb OHATHE, IPUMEHHUMOE
K MapKeTIlJielicaM - BJja/Jiesiel] arperatTopa uHpopManuu o Toapax (ycayrax). [log Biagens-
IleM arperaTtopa MOHUMAaeTCs OpraHU3alys He3aBUCMMO OT OpPraHU3aLMOHHO-IPaBOBOU
dopMbl MO0 UHAMBUAYATBbHBIN NIpeJIPUHUMAaTEJb, KOTOPbIE SBJSIOTCS BJaJie/ibliaMy Ipo-
rpaMMbl ISl 3JIEKTPOHHbBIX BbIYMCAUTENbHbIX MAllUH U (WJM) BJaajesbliaMU caiTa U (KUau)
CTpaHUILbl caiiTa B MHPOPMALMOHHO-TeJIEKOMMYHHUKAIMOHHOM ceTU «UHTepHEeT» U KOTOpble
NpeaoCTaBAAIT NOTPEOUTEN0 B OTHOUIEHHWU ONpelesieHHOro ToBapa (yC/ayru) BO3MOX-
HOCTb OJJTHOBPEMEHHO 03HAaKOMHUTbCS C NpeJJIoKeHUEM NpoJaBlLa (UCIOJTHUTESA) O 3aKIII0-
YeHUH J0r0BOpa KyMJIU-NPOJaXKU ToBapa (40roBopa BO3Me3/JHOT0 OKa3aHUs YCIYT), 3aKJI0-
YUTb C MPOJABLOM (HMCIOJHUTENEM) JOTOBOP KYIJIU-NPOAAXKU ([LOroBOp BO3ME3HOTO OKa-
3aHMs YCJIyT), a TaKXKe IPOU3BECTU NpeJIBAPUTENbHYIO OIJIATy YKa3aHHOTO ToBapa (yC/ayru)
IyTeM Ha/IMYHBbIX pacyeToB JIMOO MepeBOJia JAEHEXKHbIX CPeACTB BJaJle/iblly arperatopa B
paMKax npuMeHsieMblXx GopM OGe3Ha/IMYHBbIX pacyeToB3. B 00513aHHOCTM BJaZieJiblia arpera-
TOpa BXOAUT JJOHOC /10 NTOKynaTeJiel cBeJleHUuH 0 cebe U Mpo/JaBlie, a TaKkKe 06 UMEeHIIUXCS
M3MeHEeHUsX B JlTaHHOU MHOpMaI1HU.

1 WccneoBaHue pblHKA MapKeTIJIEWCOB: KaK U3MEHUJIACh BbIpPYUYKa MMPOJABIIOB U CIIPOC Ha TOBaphI 32
nocjaefHUN roy  [daekTpoHHbIA  pecypc]. - URL: https://partner.marketyyandex.ru/blog/grow-on-
marketplaces/issledovanie_market23/ (gata o6paiuenus: 3.03.2024).

2 Wildberries [JnekTpoHHBIM pecypc]. - URL: https://www.wildberries.ru/ (maTta o6paieHus:
3.03.2024).

3 3akoH P® o1 07.02.1992 N 2300-1 «O 3amuTe npaB norpebutesnei» // Poccuiickas raseta. 1996. Ne8.
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TemM He MeHee, BOIPOC O COOTHOLIEHWM MOHATUSA «MapKeTIJIEMC» WU «arperatop»
HeoaHo3HayeH. Tak, B [Ipukaze MuHkomcBs3u Poccuu ot 31 mapta 2020r. Ne1481 6bL1
ony6sinkoBaH [lepedyeHb conMaibHO 3HAYUMbIX MHQOPMALIMOHHBIX PECYPCOB B UHPOpMALIU-
OHHO-TEeJIEKOMMYHUKALlUOHHON ceTU «MHTepHeT» B TOM 4HCJe CpeAy arperaTopoB U Map-
KeTnsencoB. Ciiej0BaTe/IbHO, JJaHHbIE NIOHATHSA ABJSIOTCA Pa3JAYHBIMU [0 CBOEMY NIPABO-
BOMY I10JIOKEHUIO € no3uluu MuHkoMcBa3u Poccuu.

CTouUT y4ynuTBIBATh U CyZleOHYI0 NPAaKTUKY B JaHHOM Bompoce. B noctaHoBsiennu Jlecs-
TOr0 apOUTPAKHOTO aneUIALUOHHOrO0 cyAa oT 16 Hoa6psa 2022 r. Ne 10AI1-18144/22 no fe-
ay Ne A41-6042/2022% 6b1JI0 YCTAaHOBJIEHO OJJHO M3 OIpejesleHUH «MapKeTiekcar». [lof
HUM CyJ, IOHMMaJl «IJIaTPOPMYy 3JIEKTPOHHOM KOMMEpPIMH, OHJIalH-MarasuH 3JIeKTPOHHOU
TOPTrOBJIY, NPEAOCTABASIIIMN HHGOPMALMIO O TPOAYKTE UJIU YCAyre TPeThUX JIHI, YbU OIle-
pauuy o6pabaThIBalOTCA ollepaTOpoM MapkeTmiercar». Takxke cy npru3HaeT oTBeTyrka 000
«Bannn6eppus» MHPOPMALLMOHHBIM NOCPEJHUKOM, PYKOBOACTBYACh cT.1253.13 I'paxkzaaH-
ckoro Kogekca P®, a Takxe ccbliiasick Ha 0pepTy MapKeTIiekca.

Oco60e BHMMaHUe CTOUT YAEeJUTh BONPOCY O CTOPOHAX [0r0OBOPa PO3SHUYHOW KYIJIH-
NpoJaxke, 3aKJKYEHHOTr0 MyTeM MUHTEPHET-TOProBJU. B ciyyae ¢ HHTepHET-TOProBJieH Mo-
TpebuTe b 3aK/I04YaeT PO3HUYHBIN JOr0BOP KyIJIM-MPOJAXXKU HA OCHOBAaHUH NpeLoCTaBJeH-
HbIX eMy CBeJleHU! M3 BHELIHUX UCTOYHUKOB, Yepe3 BjaJiesibla arperatopa. Bo MHorom pe-
neHue 006 OTBETCTBEHHOCTH MapKeTIlieiica Oy/eT pelaTbCcsl UCXOAs U3 ero MoJIOXKeHUs B
KOHKpPETHOM 3aKJIDYEHHOM JIOTOBODE.

B Onpegnenenun [lepBoro kaccandoHHoro cyga obiuei opucaukiuu ot 10.08.2023 N
88-21479/2023 no peny N 2-6649/2022% 6b11 paccMoTpeH uck kK 000 «MHTepHeT Peme-
HUSI», KOTOPBIM He NpeAOoCTaBUJI MOKyNaTesJ 0 TOBAap U BEPHYJ JeHexHble cpeacTBa. Cyn
YCTAaHOBWJI, YTO B JAHHOM CJlydyae MapKeTIJIEUC MOCTYNUJ MPaBOMEPHO, TaK KaK MapKeT-
IJIeliC B JJAaHHOM CJiyyae He SIBJISIJICA BJlaZiesiblieM TOBapa M CTOpOHOM forosopa. CienoBa-
TeJIbHO, TPeOOBaHUs K HEMY He MOTYT ObITh Npe/bsBJeHbl B CBA3U C TEM, YTO HapylleHHUe
NPOU3O0ILJIO CO CTOPOHBbI MPOJABIA, KOTOPbIM He NMpeAocTaBus ToBap. CyllecTBYHOT U CMe-
IIaHHbIE JJOTOBOPHI, KOTAAa U MapKeTIJIeNC U NpoJaBel, HeCyT OTBETCTBEHHOCTb B CBSI3U C
HelpeoCcTaB/eHueM ToBapa. [[puMepoM MOXKeT CAYKUTh CHOpP, pacCMOTpeHHbIW B Onpeje-
JieHue YeTBepTOro KaccallMOHHOro cyja ob6umed ropucaukuuu ot 12.12.2023 N 88-
40717/2023 no peny N 2-4-86/20235. 3ak/t04eHHBIN JJOTOBOP COJZEprKasl 3JIeMEHThI areHT-
CKOT'0 JIOTOBOpa MeX/Jy NpOoJaBLIOM U MapKeTmJelcoM. B ciefcTBre TOro, 4YTo nokKynaTeJsib

1 O mpoBefieHUH 3KCIEepUMeHTa 06 OKa3aHUM rpaxkJaHaM Ha 6e3BO3Me3JHOU OCHOBE YCJyr CBSI3U IO
nepejaye JAaHHBIX W IO MPEJOCTABJEHHUI0 JOCTyNa K HHGOPMALMOHHO-TEJEKOMMYHUKALlMOHHOM CeTH
"UuTepHeTr" Ha Tepputopun Poccuiickoii ®ejgepanuu Jj8  WCIOJAB30BAaHUS COLMAJbHO 3HAYMMBIX
MHPOPMAIIMOHHBIX PECypcoB B HHGOPMALMOHHO-TEJEKOMMYHUKALMOHHON ceTu "WHTepHetr: [lpukas
MunkomcBsisu Poccun ot 31.03.2020 Ne148 (pes. ot 01.07.2021) [dnekTpoHHbId pecypc]. - URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW&n=390151&cacheid=8E6656DF34B8EB9
F1EC6EA8732852C44&mode=splus&rnd=]L91hAUmiczoVbXI#nER4hAUyQHbQPvg91 (mata  ob6paijeHuUs:

03.03.2024).
2 lloctaHoBeHHE [lecATOro apoOMTPaXKHOTO ale/UIAIMOHHOTO cyAa oT 16.11.2022 N 10AI1-18144 /2022
no ey N A41-6042/2022 [3s1eKTpOHHBIH pecypc]. - URL:

https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=MARB&n=2371956&cacheid=043F0D402F4D3
65D4F83CF77E77E43C2&mode=splus&rnd=]L91hAUmiczoVbXI#Y8z4hAU4iwlAIFNk (maTa ob6palleHus
03.03.2021)

3 I'paxpaHckuit kojekc Poccuiickoit ®@epepauuu (4actb deTBepTasi) oT 18.12.2006 N 230-®3 //
Poccuiickas rasera. 2006. Ne28.

4 Onpenenenue [lepBoro KaccallmoOHHOTO Cyza o6uiel opucaukiuu ot 10.08.2023 N 88-21479/2023
no zgeny N 2-6649/2022 [3nekTpoHHbIH pecypc]. - URL: Onpezesnenne IlepBoro kaccanjuoHHOTO cyfa obuied
topucauknuu ot 10.08.2023 N 88-21479/2023 no geny N 2-6649/2022 (naTa oopamenus: 16.03.2024).

5 OmnpepeneHve YeTBepTOro KaccalMOHHOTO CyjAa ob6weil ropucauknuu ot 12.12.2023 N 88-
40717/2023 no peny N 2-4-86/2023 [dnekTpoHHbIH pecypc]. - URL: Onpegesenre YeTBepTOro KacCalluOHHOTO
cyia obuieit ropucauknuu ot 12.12.2023 N 88-40717/2023 no geny N 2-4-86/2023 (pmaTa oGpalyeHus:
16.03.2024).
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y3HaeT MHGOpPMaALMI0 0 TOBape UMEHHO C IJIOUQAKH MapKeTIljielca U He uMeeT MHbopMa-
I[UM O APYTHX YYaCTHUKAX cAeJKU (0 MpojaBlie), TO B JJAHHOM CJy4yae OTBETUYHK SIBJISAJICSA
Ha/AJ1eXKall M.

Takum o6pa3oM, ecqM paccMaTpPpUBAThb BapUaHT MPABOOTHOLIEHUH MeXJy MapKeT-
IJIECOM M MOKyNaTeJieM, TO 3/leCb KaTeropusi OTBETCTBEHHOCTU MapKeTIJieiica 4acTo Co-
e/INHSETCS C KaTeropuel OTBETCTBEHHOCTH NpojiaBia. MoXHO cAesiaThb BbIBOJ O TOM, UTO
MOHATHE MapKeTIJIelca cjieAyeT paccCMaTPUBATh KaK pa3HOBUAHOCTb arperatopa. B cooT-
BETCTBHUU C 3TUM YTBEPKJEHHUEM, MOXKHO OUYEPTUTh KPYr 00513aHHOCTEW MapKeTIielca 1o
OTHOIIIEHUHU K MoKymnaTeJsito. [Ipex/e Bcero — 3To JOCTOBEpPHOe NpeaocTaBjeHrHe HHOpMa-
I[MM 0 COOCTBEHHOH IJIOLIAIKe, Tpo/iaBlie U ToBapel. B cayyae ee HEUCOJTHEHHUS], COTJIACHO Y.
2.1 ct. 12 3akoHa P® «0 3amuTe npaB noTpebuTesiel», Baajesel arperatopa o6sg3aH BoC-
MIOJIHUTD MIOHECEHHbIe MOoKymnaTeieM YobITKH. B Onpenesienuu [lepBoro KaccaiijmoHHOIO cy/ia
ob1el ropucaukuu ot 30.03.2022 N 88-8676/20222 yctaHoBJIEHO, YTO «fHAekc. MapkeT» B
KOHKPETHOM pacCMaTpPUBAaEMOM CJy4yae SIBJISIJICS BJaJiesiblieM TOPTOBOrO arperaTopa, a He
BJIa/IeJIbI[EM CaMOr'o TOBapa. B ero 06s3aHHOCTb BXO/IUJIO TOJILKO pa3dMelieHrne HHGOpMaLuu
0 JJAaHHOM MPOJIaBlie U O CAaMOM TOBape. A 3HAYUT, OH HE MOXKET HECTU OTBETCTBEHHOCTH 3a
HeJIOCTAaTKH TOBapa, KOTOpble pacCMaTPHUBANIMCh KaK HeJOCTOBepHble cBeleHUs. CiefoBa-
TeJIbHO, B JAaHHOM KOHKPETHOM CJIy4yae MapKeTIJIENC SIBJISIJICS HEHaJ IeXKallliM OTBETYNKOM,
TaK KaK OH Mpe/CTaBJIsAI TOBAp APYroro Npo/asia.

Ecniu paccMaTpuBaTh NMPaBOOTHOIIEHHS MEXAY MPOAABIOM U MapKeTIJIEHCOM, TO
yallle BCEro OHU BO3HUKAIOT HA OCHOBAaHMU areHTCKOro AoroBopa. B pamkax Takoro JjoroBo-
pa MapkeTIlJIelC MO0 coBepllaeT WPUAAYECKH 3HAYUMMble AEeUCTBUS OT MMEHH W 3a CYET
NpoJiaBIia UM OT CBOEro MMEHH, YTO HA MPSAMYIO BJIUSAET HA 06SI3aHHOCTH CTOPOH IPH 3a-
KJIIOUEHUH JIOTOBOPA PO3HUYHOM KYIJIU-TIPOJIAXKH C MIOKYTaTeJieM, MIPUMepPhl Yero O6bLIU pac-
CMOTpEHBHI Bblllle. /laHHbIE areHTCKHE JJOT0OBOPbI, eCTECTBEHHO, OTJIMYAIOTCS B 3aBUCUMOCTH
OT IJIOLIA/IKK, HA KOTOPOM Mpo/iaBel] XeJiaeT peajrl30BaTh CBOW TOBAp, HO MOXKHO HAaWTH U
MHOTHe cxo/cTBa. Tak areHTckue goroBopbl O30H U Baili6eppus npenosaraoT paboTy oT
MMEeHU MPUHILIMIIA/IA U 32 €0 CYET, YTO AOCTATOUYHO JIOTUYHO, TAaK KaK Cy/i PeX/ie BCero opu-
eHTUPYeTCS Ha TO, KTO U3 CTOPOH yKa3aH B KayecTBe 00513aHHOW CTOPOHBI B IOTOBOPE KYyII-
JIN-TIPOJIAXKHM C MOKyTMaTeseM. A BOT areHTCKUM goroBop JlaMo/ia npelycMaTpUBaeT, 4ToO Jei-
CTBUS O6YAYT OCYILeCTBJSATbLCA OT UMEHU MapKeTIlJieiica, HO B UHTepecax v 3a CUeT NapTHepa.
B paMKax JaHHbIX areHTCKUX JIOTOBOPOB TaKXe PacCMaTPHUBAIOTCS BOMPOCHI O peasu3aluu
TOBapa MapKeTIlJIelcoM, epe/ilayd TOBapa MPO/IaBIiOM MapKeTIJIeCy, oJlydeHue BbIIJIAT U
pacyeToB, a TaKKe MHbIe MyHKThIS3.

B 3TOoM ciydyae BCTaéT BOMPOC O BO3MOXKHbBIX HapYILEHUSIX CO CTOPOHBI IPO/IaBIOB TO-
Bapa, B YaCTHOCTH, MpoJiaku KoHTpadakTa. B Bonmpocax pacrnpejiesieHHUs] OTBETCTBEHHOCTH,
MapKeTIlJIEUCh], ECTECTBEHHO, CTApalOTCs 060€30MacUTh Ce05I OT BCEBO3MOXXHBIX UCKOB K HUM
CO CTOPOHBI MOKyNaTeJed W YCTAaHABJMBAIOT KAaTErOpUH BOIPOCOB, 1O KOTOPbIM OTBET-
CTBEHHOCTb OyJieT JiexkaTh Ha npojasiie. Tak, B opepTe Balngbeppus B . 5 - OTBETCTBEH-
HOCTb* yKa3aHo, YTO B CJy4yae NMpeabsBJEHUN UCKOB, CBA3aHHBIX C HApyIIeHUEM HCKJIIOYHU-

1daneeBa U. B. HemoGpocoBecTHble MapKeTIJIEWCHI W TOBAapHbIE arperaTopbl KakK Cy6bEKTHI
aIMUHUCTPATUBHOM OTBeTcTBeHHOCTH // BecTHuk MockoBckoro yHuBepcuteta MB/I Poccun. 2020. No4.
C.223.

2 Ompepesnenue [lepBoro kaccaljioHHoro cyza o6uei ropucgukuuu ot 30.03.2022 N 88-8676/2022
[3/1iekTpOHHBIH pecypc]. - URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=KS0J001&n=82960&cacheid=E2AFE85527D45
01EE29727879A5BB931&mode=splus&rnd=JL91hAUmiczoVbXl#y6KBhAUyG2Ks4dws (mata o6pamieHus:
25.03.2024).

3 CasbHukoBa A. B, Kygumona 10. A. KonTtpadakT B MapkeTmeilic Ha npuMmepe «Balagdeppus»:
nocTaHoBKa npo6semsl // Bectauk I'YY. 2021. Ne2. C. 119-120.

4 Odepta o peanusanuu ToBapa Ha caiite Wildberries [3snekTpoHHbIEt pecypc]. - URL:
https://mstatic.wbstatic.net/suppliers-portal-root/0.0.2 /offer-ru.pdf (naTa o6pamenus: 27.03.2024).

174


https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=KSOJ001&n=82960&cacheid=E2AFE85527D4501EE29727879A5BB931&mode=splus&rnd=JL91hAUmiczoVbXl#y6KBhAUyG2Ks4dws
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=KSOJ001&n=82960&cacheid=E2AFE85527D4501EE29727879A5BB931&mode=splus&rnd=JL91hAUmiczoVbXl#y6KBhAUyG2Ks4dws
https://mstatic.wbstatic.net/suppliers-portal-root/0.0.2/offer-ru.pdf

TeJIbHBIX IIpaB, HECOOTBETCTBUEM TOBapa TpebOBaHUAM, TpPeOOBAaHUW U rapaHTHUH, YCTAaHOB-
JIeHHBIX 3aKOHoAaTeabCcTBOM P®, nposaBer 065A3yeTcsa OKa3blBaTb NOJJEPKKY B pelleHUH
BOIIPOCOB, a TaKXXe BO3MEeCTUTb BCe NMOHEeCeHHble YOBITKU MapKeTIieicy. [laHHbIA MyHKT
Ka)KeTCsl BIIOJIHE JIOTUYHBIM, IOCKOJIbKY OCHOBHAsl BUHA M0 MpoJAaxke KOHTpadaKTa JIeXKUT Ha
npogasie. TeM He MeHee, CHUMAaTb OTBETCTBEHHOCTb C MapKeTIlJIelca TaKXe ABJAeTCA He-
JIOTUYHBIM, nockosbKy 'K mpsiMo Bo3saraeT oTBETCTBEHHOCTb Ha UHQPOPMALMOHHOTrO IO-
CpeZlHHKa, KOTOPbIM SIBJIIeTCS MapKeTILJIeHC.

Bollieyka3aHHbBIN JOBOJ, OATBEPKAAeTCs U CyAeOHOM npakTHkoil. Hanpumep, Onpe-
nenenueM BepxoBHoro Cygma P® ot 03.06.2022 N 305-3C22-9062 no geny N A40-
26921/2021! TakKe OBLIO YCTAaHOBJIEHO, YTO MapKeTIJIEWC B CAydyae HapylleHUs MpaB Ha
TOBAapHbIA 3HaK ABJSJICA UHPOPMALMOHHBIM nocpeAHukoM, corjacHo 'K P®, a, cnegosa-
TeJIbHO, He HeCeT OTBETCTBEHHOCTH B TAKUX C/Aydadx IIPU YCJIOBUU OTCYTCTBUA BUHBL. B TO
Ke BpeMs, ecqu obpamaTtbed K ¢T.1253.1 T'K, To ogHUM U3 yc10BUIM IPU KOTOPbIX UHPOpMa-
LJMOHHBIM [OCPeJJHUK He HeCeT OTBETCTBEHHOCTH fIBJISETCS, €CJIU NOCPeJHUK He 3Ha/l U He
JlOJDKEH ObLI 3HAaTh O TOM, YTO MCIIOJIb30BaHWE JAHHbIX CPeACTB MHAUBU/yaJU3al iU SBJIf-
eTcsl HelnpaBoMepHbIM. To ecThb CTaThsl NpeAnoJaraeT, YTo UHGOPMALMOHHbIN MOCPeSHUK
ob6s1alaeT AOCTAaTOYHBIM YPOBHEM OCMOTPUTEJNBHOCTH, IPU KOTOPOM OH He JONYCTUT MC-
N0JIb30BaHUE CpPeJCTB HWHJAUBHUAyanu3aluu. /laHHble 00OCTOAATE/bCTBA KaK pa3 fABJAKTCA
IpUANYECKHUMHU GaKTaMH, UCK/IOYAKIIMMU I0PUAUYECKYI0 OTBETCTBEHHOCTD 3a HapylleHue
MHTeJJIEKTyaJbHbIX NpaB. Ho Kak MmokasbpiBaeT NMPaKTHUKA, Yepe3 MapKeTIJIeNChbl TPOXOJUT
OTPOMHOE KOJIMYeCTBO TOBapa U NpoJaBLoM. KoHeuHo, MapKeTNJ/elChl yKa3blBalOT Ha HEOO-
XOAMMOCTb NIpej0CTaBJIeHHNs JMLEH3UN U CBUJETENbCTB, HO 060POT JOKYMEHTOB MOJIy4YaeT-
Csl CJIMUIKOM OOJIBLIOW M LITAaT COTPYAHHWKOB MAapKeTIJIEMCOB He yClleBaeT aHaJIM3UPOBAaTh
BCIO MOCTYMNAILYI0 UHPOPMaAIMIO, XOTS 00513aH 3TO AeJaTh. U, COOTBETCTBEHHO, B YCJI0BUAX
Npe3yMILUHA BUHOBHOCTU HEJOCTAaTOYHbIM LITAT HE MOXET SBJATbCS OCHOBAaHUEM [Jif
OCBOOOX/IeHHUSI OT OTBETCTBEHHOCTH. Takxe cjieiyeT yYUTbIBaTh, UTO CY/[, yCTaHABJIUBAET,
SIBJISIETCS JIM JIMLO0 MHPOPMALMOHHBIM NMOCPEAHUKOM B KaXK/IOM KOHKpPETHOM CJiyyae, Kak
yka3aHo B .77 [loctanoBsieHus niieHyMa BepxoBHoro Cyzaa P® ot 23.04.2019 Ne10-2.

B cooTBeTCTBUU € 3TUM B chepe JUCTAHIIMOHHON TOPTOBJIM NPOUCXOJAT U3MEHEHHS,
HallpaBJIEHHble Ha yperyJupoBaHHe CTaTyca MapKeTILIeHCa, YCTaHOBJIEHHUE ero OCHOBHBIX
npaB U 00513aHHOCTEH, Kak CcybbekTa npasa. Tak, B [locTaHoBsieHUH npaBUTeNbCTBA PD oT
31.12.2020 N224633 6bL1M YCTAHOBJIEHBI NPaBWJa MPOAAXKA TOBAPOB NMPHU AUCTAHIMOHHOM
cnocobe MpoJaxk ToBapa MO JO0r0OBOPY PO3HUYHOW KyIJIU-NpoJaxku. Tak, MapKeTIJIeuC Te-
nepb 3alUIeH OT BBIIJIAT 32 BO3BpAT TOBapa MOKyNaTeJieM, eCJIM JeHeXHble CpeCcTBa Mo-
CTYNMJIK Ha CYET MpOo/iaBlia, YTO BHOBb MOATBEPXK/AeT CTaTyC MapKeTIleiica kKak UHpopmMa-
JMOHHOI'0 NIOCpe/JHUKA, KOTOPbIM He HeCceT OTBETCTBEHHOCTH 3a TOBAap HeHaJylexallero Ka-

1 Onpenenenne BepxoBHoro Cyma P® ot 03.06.2022 N 305-3C22-9062 no meny N A40-26921/2021
[3/1iekTpOHHBIH pecypc]. - URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ARB&n=715415&cacheid=7BC2AFEBC58893EC
F37FC9009C2821DA&mode=splus&rnd=JL91hAUmiczoVbXl#5cJChAUCeUPywew6 (maTa obpallleHus:
25.03.2024).

2 [octanoBseHue [lnenyma BepxoBHoro Cyza PO ot 23.04.2019 N210 «O mpuUMeHEHUH YacTH YeTBep-
Tou I'paxkmaHckoro Kogekca Poccuiickoit @eneparnun» // Poccuiickas razeta. 2019. Ne96.

3 IloctaHoBsenue [IpaBuTtenbctBa PO ot 31.12.2020 N2 2463 «06 yTBepkaeHuu [IpaBui npojaku To-
BapOB I10 I0r0BOPY PO3HUYHOH KYIJIH-TIPOJIAXKH, IEPEYHSI TOBAPOB AJIUTENbHOTO 10JIb30BaHUS, HA KOTOphIE He
pacnpocTpaHsieTcss TpeboBaHHe NOTPeOUTeNsI 0 6€3BO3ME3/JHOM NPEAOCTABJIEHUN eMy TOBapa, 00/1a/al0lero
3TUMM >Ke OCHOBHBIMHM NOTPeOUTESbCKUMHU CBOMCTBAMM, Ha MepHUO/J, PEMOHTA WJIM 3aMeHbl TAaKOro TOBapa, U
NepeyHsl HellPpOJ0BOJIbCTBEHHBIX TOBAPOB Ha/JIexalllero KauyecTBa, He No/JIeXXaliux 0OMeHyY, a TaKXe 0 BHece-
HUU U3MeHeHUH B HeKOoTophle akThl [IpaBuTenbcTBa Poccuiickoit Penepaunun» // CobpaHue 3aKOHOAATENbCTBA
P®. 2021. Ne3. Ct. 593.
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4eCTBa, a TaKXKe, eC/IM TOBAp ObLJ He MOJIy4YeH 110 BUHE NOKyIaTe s, TO CPOKHA HOBOM JJOCTaB-
KM YCTaHaBJIMBAIOTCA HA OCHOBE JJOr0BOpa KyIJIM-NPOJAXKH C JAHHBIM MapKeTIielicoMl,

3akJiro4yad Takue J0roBophbl KyIJIM-TIPOJXKH MapKeTIJIeNC, Ipex/ie BCero, crapaeTcs
obe3omacuThb cebs, HO YaCcTO MOKyNaTeJd 3TO CYUTAIOT 3a HapylleHWe UX IIpaB NoTpeouTe-
Jiell ¥ 06palalTcs ¢ UCKOM B cyA. Tak, B pamkax Aesia Ne02-1442/20232 ucten, npu obpaiie-
HUU B CYJ NIOCYMTAJ pacTOp>KeHUe MapkeTiiedicoM O30H B OJHOCTOPOHHEM NOpsAJKe 0ro-
BOpa KyIIM-NIPOJAAXKH He3aKOHHBIM. CyJ Tpe6GOBaHMUA UCTLA Y0BJIETBOPUJI U 006s3aJ] Map-
KeTIJIEMC BBIIIJIAaTUTh KOMIIEHCALlUHY, a CaMO [IPaBO MapKeTIlJielca pacTopraTh JOT0OBOp C I0-
KyIaTeJieM B OJJHOCTOPOHHEM NOpPSAAKe He3aKOHHBIM. X0TA U ceryac Ha cauTe O30H MOXXHO
HAaUTU UHPOPMALMIO O TOM, YTO MapKeTIJIEMC MOXKeT OTMEHUTh 3aKa3 CaMOCTOATEJbHO 110
onpe/ieJleHHbIM IPpUYUHAM U3 epedHss.

TakuM 06pa3oM, MOXKHO cZiesIaTh CleAyoliue BhIBObL. Tak Kak HET TOYHOIO olpeje-
JIEHUA TIOHATUA «MapKeTILIeica», KOTOpoe He TOJIbKO YKPEINU/I0Ch B IOBCEJHEBHOU peydH, HO
TaK)Xe UCIO0JIb3yeTcs CyjJaMHu B Cy[eOHOM NMpaKTUKe U 3aKOHOAATeJIbCTBE, TO HeJib35 TOYHO
onpefesMTb U cpepy OTBETCTBEHHOCTH MapkeTmJekca. CaMM MapKeTIJIeHChbl CTapalTcs
yperyaupoBaThb OTHOILEHHUS NyTeM 3aKJI0UeHUs] areHTCKUX JJOTOBOPOB, a TaKXXe MyOJIUYHBIX
odepT, 10 BO3MOKHOCTH MCKJ/I0Yas UM yMeHblIas CBOK OTBETCTBEHHOCTD. [Ipu aTOM cybl
yale NoAJep>XXUBAOT CTOPOHY MOKynaTe s, KOTOPbIX HaXOJAUT B JAEWCTBUAX MapKeTIlIelca
ylleMJieHHe CBOMX IpaB. ITO BJSIETCS OCHOBHOW NMp06JieMO peryJiMpoBaHUsl OTBETCTBEH-
HOCTH, KaK UM B NPABOOTHOUIEHUAX C MOKyNaTeJsaMH, KOTOpPble TOYHO He 3HAKT K KOMY
NpeabABAATb UCK, TAK U B OTHOILEHHUSX C MpOJaBLlaMy, KOTOpble He 3HAIOT 0COOEHHOCTEeN
IIPaBOBOTO IN0JIOXKEHUsI MapKeTIJIEMCOB B PbIHOYHBIX OTHOILLIEHUAX U He 3HAaKOMBbI CO BCEMHU
0COOEHHOCTAMHU LIMPPOBOM TOPrOBJIU U pa3MelleHHUsl CBOero ToBapa Ha JaHHbBIX IO/ KaX.

OAKTUYECKHE BPAYHBIE OTHOILIEHHUA:
I[NTPOBJIEMbI UAEHTU®UKALIUU U ITIPABOBOT'O PEI'YJIMPOBAHUA

/. M. MukwuHa,

Cmydenm HOpuduuecko2o uHcmumyma

Kemeposckozo 2ocydapcmeenHozo yHusepcumema, 2. Kemeposo.
HayuHblil pykosodumenw: K.10.H., doyeHm H. U. Onuaam.

WHCTUTYT Gpaka TpaJUIMOHHO ObLI U OCTAeTCH OJHUM U3 OCHOBHBIX HHCTUTYTOB BO
MHOTUX cTpaHax. Cero/iHs U3MeHUJIOCh OTHOIlIEHUE K 3aperucTPUPOBAaHHOMY 6paky, 0611 e-
CTBO MOLLJIO MO NyTH GOPMUPOBAHUSA aJIbTEPHATUBHOTIO CII0C06a CO3/laHUs COO30B U ynops-
JloueHUs ceMerHbIX oTHOUIeHUU. CoryiacHO Becepoccunickon nepenvcy HaceseHus 2020 roja,
60 061 374 My>X4YMH M >KeHIIUH B Bo3pacTe 16 JieT W cTapuie COCTOAT B Opake, U3 HUX
5424 824 (9%) coCTOAT B He3aperuCTPUPOBAHHOM CYNPYXeCKoM cotose,

OfHOM 13 coBpeMeHHbIX popM OpauyHO-CEMEWHBIX OTHOIIEHUM, 3a4acTy10, SIBJSIOTCS
OTHOLIEHUS B BUJIe COBMECTHOTO MPOXXUBAHUS U BeJleHUs 0011ero xo3siiicTBa 6e3 perucrpa-
MU Opaka B YCTAaHOBJIEHHOM 3aKOHOM MNopsake. ITa ¢opMa OTHOLIEHHWN He UMeeT eJUHOT0

1 Jlunka /J. B. [Ipo6sieMbl 3aluThl NpaB noTpebuTesell MpU AUCTAHIMOHHON MOKynkKe // 3aKoH U
BaacTb. 2022. Ne2. C. 39.

2 Wudopmaums mno peny Ne 02-1442/2023 [3nextpoHHbl pecypc]. - URL: https://mos-
gorsud.ru/rs/presnenskij/services/cases/civil/details /25283ce0-6a2d-11ed-b468-818e48a67337 (maTa
obpamenus: 28.03.2024).

3 BosBpar u  otmednnl / Ilomomp  Ozon [3nexTpoHHBIlt  pecypc]. -  URL:

https://docs.ozon.ru/common/otmena-i-vozvrat-zakaza/?country=RU (gata o6paienus: 28.03.2024).
4 Bcepoccuiickas nepenuch HacesieHUs. Tom 2. Bo3pacTHO-11010BOM cOCTaB U cocTosiHUE B 6pake. 2020.
// @enepanbHas cayx6a rocyZjapcTBeHHOHM cTaTUCTUKH — PexxuM pocrtyna: https://rosstat.gov.ru/vpn/2020
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0003HaY€eHMUs, U B OOLIECTBE, U B OPUJUYECKOHN JOKTPHUHE NOSBUJINCH Pa3JIMiHble TEPMUHBI,
o603Havarollee JaHHbIE OTHOIIEHUS: COXKUTENbCTBOY», «IPAKAAHCKUN 6pak», «paKTUUYeCKHe
OpayHble OTHOLIEHHUSI». B CBSI3U € 3TUM Bo3pacTaeT NOTPEOGHOCTh B TEOPETUUECKOM OCMbIC-
JIEHHUH 3TOTO0 UHCTUTYTA.

B 3akoHe oTcyTcTByeT febuHULUSA «PaKTUUECKH OpayHble OTHOIIEHUSI», YTO BIIOJIHE
00'bSICHUMO, OCKOJIbKY B Poccuiickoit @efepaniny nprusHaeTcs TOJbKO Opak, 3aperucTpupo-
BaHHbIM B opraHax 3AI'Ca. [lanHas no3unus noaTBepxaaetca OnpeaenenneM KoHcTUTyLu-
o"HHoro Cyzaa P®, rae cys oTMeTHJI, 4YTO «IpaBOBO€e peryJaMpoBaHUe OpayHbIX OTHOLIEHHUH B
Pocculickoit @enepalii oCylLeCTBASETCS TOJbBKO rocyJapcTBoOM. B HacTosee BpeMsl 3aKOH
He NPU3HaeT He3aperucCTPpUPOBaHHBIN OpaK M He CYUTAeT OPAKOM COXKUTEJIbCTBO MYKYUHbI
Y KeHIMHbL. OHO He MOPOXJAeT MPaBOBbIX MOCJAEACTBUU U MMO3TOMY He YCTaHABJIMBAETCs
CyZlaMH B KadyecTBe paKTa, UMEIoIIero IpH uueckoe 3HaueHHex .

Tem He MeHee, no MHeHuto H.H. TapycuHo#, ¢pakTudyeckuid 6paKk «HEOCHOBATEJIbHO
0/iBEPrHyT B HACTOsIee BpeMs NPaBOBOH JUCKPUMMHALMU»2. AHAJIOTMYHOH TOYKHU 3peHus
npugepxuBatTtcsa U.P. Anboukos, A./l. Toacras, 0.B. CMbIlisieBa, KOTOPbIe MOJIAaraloT, YTO
«...paKTU4YecKHe OpauyHble OTHOILEHUS — 3TO YK€ YCTAHOBUBIIASICS CUCTEMA B3aUMOOTHOIIIe-
HUW MHOTHUX JIIOJEH, UMEIOIIMX COBMECTHOE MPOKHMBAaHUE W OOIIMM ObIT, HO He KeJIalU[UX
CBSI3bIBATb Ce0s1 pOpMasIbHBIMU y3aMH, a IOTOMY MPaBOBe/laM HY»KHO MepecTaTb UTHOPUPO-
BaTb Takyl GOpPMY OTHOLIEHUH U YPEryJHpoOBaTh UX, ONpPeEJeJUB YCJA0BUS U MOCAEACTBUSA
TAKOTO COXXUTEJIbCTBA, MPU3HAB 3a NOJ0OHOr0 poJia CynpyramMy NnpaBo Ha COBMECTHYIO CO6-
CTBEHHOCTDb U T.A.»".

C aTOM mo3uIer HEBO3MOXXHO He COTJIaCUTbCS, MOCKOJIbKY OHAa MpeJliosiaraeT pac-
CMOTpEHHE CYyNPYKECKHUX OTHOILIEHHM C IIUPOKON TOYKU 3pEHUS, U NO3BOJISIET YBUAETD, UTO
ceMelHble OTHOUIEHUSI MOTYT He BCerZa COOTBETCTBOBATh TPAJAULIMOHHBIM NIpe/CTaBJAeHUAM
0 6pake. [Ipu aTOM JiMLIa, cocTOsALME B PAaKTUUECKOM OpaKe, CTAJIKUBAKOTCSl C HEPABEHCTBOM
nepeJs 3aKOHOM IO CPaBHEHUIO C JIMLIAMH, COCTOSILIMMU B 3apETrUCTPUPOBAHHBIX OTHOILIEHU-
SX. ITO MPUBOJUT K TOMY, YTO OJiHA UJIM 00€ CTOPOHBI TAKHUX OTHOUIEHHWU He MOoJIy4yalT 3a-
IIUTHI B C/ly4yae HPUAUYECKUX CIOpPOB. [[pU3HaHKe TaKoro corw3a, 6eCCIOpHO, MOXKET YJIyd-
IIMTH MPABOBOE MOJIOXKEHUE JIUL, HAXOAAIUXCA B GaKTUYeCKOM Opake U, B caydae Heo6Xo-
JIUMOCTH, 3alIUTUTb UX HUHTEPECHI.

CienyeT OTMETUTD, YTO B JOKTPUHE GAaKTUYECKUM OpauyHbIM OTHOLLIEHUSIM YeseTCs
JIOCTaTOYHO BHUMaHMs, B TOM YMCJie ¥ MPo6JieMaM UX JieraJbHOro onpejeneHus. Tak, M. M.
Bri6opHoOBa 1o «pakTUYeCKUM OpaKOM» MOHUMAaeT «He3aperucTPUPOBAaHHbIA B opraHax
3AI'C 1oOpOBOJIbHBIN CO03 MYKYMHbI U KEHLIWHBI, AJUTEJbHO (He MeHee 2 JieT) NPOKHUBa-
IOIIMX COBMECTHO U BeJAYLIUX COBMECTHOE XO03AKWCTBO, XapaKTEPUIYIIIUNCA HaJU4YUEeM
0JIM3KUX OTHOILEHUH, OTCYTCTBUEM POJICTBA U APyroro GpakTUYeCKOro WJM 3aperucTpUpoO-
BaHHOT0 6paKa y JJAHHBIX JIUL»™.

T. M. Xaneykas omnpegenseT pakTHUecKMe OpayHble OTHOILEHUS «..KaK He3aperu-
CTPUPOBAHHbIA B OpraHax pPerucTpaluyd aKTOB IPaXKAAHCKOTO COCTOSIHUS JA0OPOBOJIbHBIN
COI03 MY>KYMHBI U >KEHIMHbl, OCHOBAHHBIN Ha JJIMTEJbHOM COBMECTHOM NPOXXUBAHUHU U Be-
JIEHUH 00Ilero COBMECTHOrO X03§1MCTBAa, OTBEYAKIIUN YCJOBUAM 3aK/IOUEHUsI Opaka U Xa-
PaKTepU3YIOLMIACH OTKPBITOCTBIO /I TPEThUX JHUI».

1 Onpegenenve KoncrutyuuonHoro Cyga P® ot 17.05.1995 Ne 26-0 «06 oTka3e B IPUHATUU K pac-
CMOTPEHHIO as106bI rpaxkAaHku MonuHoi Bepsl [leTpoBHbl» // CIIC «KoHcynbTaHTIIIIOCY.

2 Tapycuna H. H. CemeliHoe mpaBo: O4yepkd M3 KJIAaCCUKM U MojepHa - flpocnaBib: ApocaaBckuit
rocyzapctBeHHbIH yHuBepcuTeT uM ILI. leMmuzaosa. 2009. C.501.

3 CumpimisieBa O.B. dakTruyeckne GpayHble OTHOIIEHUsS KaK aJbTepHaTHBa Opaky B Poccuiickoi
denepanuu: Teopus U NpaKTHUKa mpuMeHeHUs // CeMeliHOe U xxuuiiHoe mpaBo. 2019. Ne 4. C.25.

4 BpibopHOoBa M.M. ®akTuyecKHi Opak MYKYHUHBI M JKEHUIMHbl B TPAKAAHCKOM U CeMEUHOM
3aKOHO/AaTeJNbCTBE U IOKTPUHE: aBToped. AUC. ... KAaHJ. IopuA. Hayk. - M. 2011. C.6.

5 Xanenkasa T. M. ®akTuyeckuil 6pak: HY>KHO JIM peTyJIMpPOBaTh BO3HUKAIOLUE B HEM OTHoOIIeHusA? //
[Ipo6sieMbl COBpEMEHHOTO 3aKOHOZATENbCTBA Poccuu U 3apy6GekHbIX cTpaH: MaTtepuasbl X MexayHapoaHol
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[To muenuto B.C. [laHuHa «daKTHYeckue GpadyHble OTHOIIEHHUs] — 3TO COI03, OCHOBAH-
HbI Ha B3aUMHBIX JIMYHbIX U UMYyLleCTBEHHbIX 0043aTe/IbCTBAX BCTYNAKIIUX B HErO JIMI]
JJs1 GOPMUPOBAHHUS CeMbM, COBMECTHOTO NPOXKUBAHMA WJIM BeleHUs o61ero xosgiictea»l,
OpgHako psj LUBUJIUCTOB He COrJIaCHbI C JaHHOM TOYKOMU 3peHHs, NMOCKOJIbKY CUMUTAIOT,
«...4TO TaKad TPAaKTOBKAa He COOTBETCTBYeT COBPEMEHHOW JEeWCTBUTEJbHOCTH U CEMEWHO-
IPaBOBOMY pPeryJIMpOBaHMUI0, TAK KaK B3aMMHbI€E JIMUHbIE U UMYILIECTBEHHbIE 00513aTE/ILCTBA
y $aKTU4YeCKHUX CYNpPYroB B CUJy 3aKOHAa He BO3HUKAKOT. TakoM COI0O3 MOXKET MOpOXKAaThb
JIUIIb MOpaJibHble 0053aTeIbCTBA, PETYIUPOBATHCS HOPMAaMU I'PaXK/IaHCKOT0 3aKOHO/AaTe N b-
CTBa U HENPAaBOBbIMHU PEryJaATOPaMH — MOPaJbHO-3TUYECKUMU NpeANUCAHUAMH, KaK Clef-
CTBHE, HE BO3HHKaeT CeMEeWHO-NIPaBOBOro CTaTyca Cynpy»KecTBa WUJIM UHOTO0, aHaJIOTUYHOTO
eMy C TOYKU 3peHHs1 HOPMAaTUBHO-IIPABOBOT'0 PeryJIMPOBAaHUSA U COJEPXKAaHUSA ITUX OTHOLIe-
Hui»2, ClelyeT COrJIacUThCA C TeM, YTO B3aUMHble 0653aTe/IbCTBA y GaKTHIECKHX CYIPYyroB
He BO3HUKAIOT B CHJIY 3aKOHA, O/IHAKO HEJIb3sl COTJIAaCUTCS C MO3UIKUEN, KOTOpasi CBOAUT Ppak-
THUYECKUU OpaK JIMIIb K MOPAJbHbIM U 3TUYECKUM 00513aTeIbCTBaM, HE YYUTbIBAsI pPeaibHYI0
C/I0’KHOCTb U 3HAYUMOCTb TaKUX COIO30B B COBPEMEHHOM O0OLIEeCTBE; OHU MOTYT MPOAOJI-
»KaTbCSl MHOTHE TO/ibl, COPOBOXJAaThCsl COBMECTHBIM BJIaJIEHUEM HMMYILECTBOM, POXKAEHHUEM
JleTeld U JpYTUMHU 0OCTOSITeNIbCTBAMH, KOTOPbIE CO3JAI0T CJI0XKHbIe OTHOLIEHUS] MEeXAy JIU-
LaMHU.

Takum o06pa3oM, HeCMOTPS Ha pa3J/iMYHble TOYKU 3pEHUs, CYLECTBYIOLHE B JIUTEPA-
Type Ha MOoHATHEe «PaKTUUYeCKHe OpadyHble OTHOLIEHUS», MOXKHO BbIZIEJIUTh U OOLHe YePThI.
B cBfI3u ¢ 3TUM B HacToslel paboTe cesiaH BbIBOJ, O TOM, YTO NOJ, «paKTHUYECKUMHU Opay-
HbIMU OTHOILLIEHUSIMU» MOXXHO IOHUMATh COI03 MY>KUMUHBI U KEHIIMHBI, He3aperucCTpUpPOBaH-
HbIM B YCTAHOBJIEHHOM 3aKOHOM MOPS/IKE, [|eJIbI0 KOTOPOTO SIBJISIEeTCS CO3/JaHUe CEMBbHU.

Kak 6b1JI0 0TMeUeHO Bblllle, BCTPEYAIOTCS W JIpyrie TEPMUHBI 0003HAYaloIHe OTHO-
IIeHUs], KOTOpble He 3aperuCTPUPOBAaHbl B YCTAHOBJIEHHOM 3aKOHOM NOps/JKe: «COXKHUTEJb-
CTBO», «TPXKAAHCKUU Opak». B 9TOM CBSI3U BO3HUKAET BOMPOC, TOX/JECTBEHHbI JIU JJaHHbIE
00603HaYEeHUsI TEPMUHY «PaKTUYECKHe OpayHble OTHOIIEHUSI»?

BakHO 06paTUTh BHHMaHME, YTO MOHSATHE «TPAXKAAHCKUNA Opak», KOTOpOe IIMPOKO
MCII0JIb3yeTCs TpaXKJaHaMU, He UJeHTUYHO NMOHATHI0 «paKTUYeCKUi 6pak». B obiecTBe noj
«TpaXkJaHCKHWM OpakOM MOHUMAIOT COBMECTHOE NPOXXUBAaHUE MY>XUHUHBI U XKEHIIIMHBI 6e3 pe-
FUCTPAliMM OTHOIIEHHMH B COOTBETCTBYIOIEM opraHe®», TO eCTb B O6LIeCTBE MPOMCXOJUT
no/MeHa MOHSTHH, MOCKOJbKY «TPaXJAAHCKUU Gpak» — 3TO, HA060pOT, 0GULIMATBHBIA OpaK,
3aperucTpupoBaHHbIM B opraHax 3AI'C.

A BOT TEPMHH «COXXHUTEJbCTBO» SIBJISETCA TOXAECTBEHHBIM U MOJ, HUM NOHUMAETCs
«...He 3aperucTpupoBaHHbI B OQUIIMAJIBbHBIX OpraHaxX CYNPYKEeCKUH WM XO035HUCTBEHHO-
OBITOBOM COI0O3 MYKYMHBI U *KeHIUMHBbI»*. [lo MHeHuUI0, A.B. JlorBuHoBuY, B.C. JIOrBUHOBUY
«COXXUTEJIbCTBO» — 3TO COBMECTHOE MPOXXUBAaHWE B OJJTHOM JJOMOXO3SMCTBE [IByX B3POCJIbIX,
He CBSI3aHHBIX OPaKOM WJIM POJICTBEHHBIMU OTHOILIEHUSIMU, HO UMEIOUIUX SMOLIMOHAJIbHbIE U
CeKCyaJsibHble OTHOILEHHS.

WHTepecHBbIM Npe/CTaB/AsIeTCS BOMPOC NOYEMY MPOUCXOAUT MOAMEHA NOHATHUHN U Tep-
MUH «TPaKJaHCKUHK Opak» npeanouytutesbHee. [lo Muenuto 0. B. [lonosa, npy ynoMuHaHuu
He3aperuCTPUPOBAHHBIX OTHOIIEHUH 4Yallle MCIOJIb3yeTCsl «TPAKAAHCKUNA Opak», 4eM «Co-
YKUTEJIbCTBO». [I0NOB 06'bSICHSIET 3TO TEM, «YTO Ha JAHHbI MOMEHT, €CJIU pe4yb UJET O MaJo-

Hay4yHo-npakTuieckoil koHdepeHuuu. Tom 1. UpkyTck: UpkyTckuil uHCTUTYT (dusnan) BI'YIO (PIIA MuHiocTa
Poccum). 2020. C. 137.

1 TManun, B.C. IloHsiTue QaKkTHYEeCKHMX OpaYHBIX OTHOIIEHHWH WM NPOGJEeMBbl €ro 3aKpelsieHUs B
poccutickoM npaBe // HOpuct By3a. 2011. Ne 6. C.67.

2 A6paynnaeB K.A. AkTyasbHble Tpo06JeMbl 3G PEKTUBHOCTH YacTHOTO IpaBa / A6aysiaes, K.A., A6ay-
psaxuMoBa, 3.5., An6opos, C.B. u ap.: MoHorpadus; M.: Octunuuadopm. 2022. C.198.

3 JloreuHoBuY, A.B., JlorBunoBud, B.C. CooTHOLIEHNE TIOHATUH «OpaK» U «COXKUTETbCTBO» B CEMENHOM
npaBe // BectHuk Pocculickoii akajieMuu ecTecTBeHHbIX Hayk. 2015. N219 (1). C. 73-74.

4 YypcuHa, A.C. K Bonpocy ¢pakTHYeCKHUX OpayHbIX oTHOomeHUH // Modern Science. 2021. Ne 102. C.162.

178



obecredyeHHOW 4acTH OOIEeCTBa, TO YNOTPeOJISAIOT MOHATHE «COXKUTEJb, COXKUTEJbHHULIA».
OpHako, Korja pedb UAET O 6/1aronoJiyyHOM Mape, TO BCerja Ha 3aMeHY NPUXOAUT «TPax-
JIAaHCKUI My, Fpa)klaHCKas skeHa»’.

CyrTaeM, 4TO cerofHs NpeANOYTEHHUE TEPMUHA «TPAXKAAHCKUN Opak» mepe, «COXHU-
TeJIbCTBOM» 00YCJIOBJIEH COYETAaHUEM COLMOKYJIbTYPHbIX (PAaKTOPOB, BJUAKIIUX HA BOCIPU-
STUE U OLleHKY OTHOIUeHHWH MeXJy JHULaMH, XKMBYIUMH BHe opHUIMa/JbHOro Opaka, mo-
CKOJIBKY «B IJla3ax 00lecTBa» IpakJaHCKUM Opak BOCIPMHHUMAaeTC Kak 0oJiee cepbe3Hble U
CTabU/IbHbIE OTHOILEHHUS, B TO BpeMsl KaK COXKUTEJIbCTBO, 10 UX MHEHHUIO, HOCUT HepopMaJib-
HbIA U BDEMEHHBIN XapaKTep.

Jlns mpu3HaHUs POCCUMCKHUM 3aKOHOJAATEJNbCTBOM OTHOLIEHHMU MeXJy MYXXYWHOW U
YKEHIIIMHOW, He 3aperucTpupoBaHHbIX B 3AI'Ce ¥ X npaBoy 3aliMThl HEOOXOJUMBI ompeje-
JIeHHble KPUTEepPUH, M03BOJIAOIINE UJeHTUPUIIMPOBATh UX B KayeCcTBe paKTUYECKHUX Opady-
HbIX OTHOIIEHUH. B ropundeckoit autepaType npejaarajucb pa3jniHble KpUTepun GpakTu-
4yecKoro 6paka.

Tak, A. C. HazapoBa K TakuMM NpHU3HAKaM OTHOCHUT. «1) OTCYyTCTBUE 3aperuCTPUPOBaAH-
HOro Opaka W Apyrux pakTUUYECKUX OpauyHbIX OTHOLIEHUU; 2) COBMECTHOE MPOXKUBAHUE JIUI]
Ha OJHOM KWUJIOM MJIOLaH, OJIHAKO, IPY 3TOM BpeMeHHbIE NlepepPbIBbl B COBMECTHOM NPOKH-
BaHUU CBSI3aHHble, HAIIPUMEP, CO CAY>KeOHbIMA KOMaHJAMPOBKaMH, HAaX0XJeHHEM B MeJU-
[IUHCKOM yUpex/JJeHUHU JIMOO C UHBIMHU YBOXKUTEJbHBIMU NPUYMHAMHU, HE J,0KHbI CBUZIETEJ b-
CTBOBAaTb O HECOOJ/IIOJeHUU TpebOBaHUSA O COBMECTHOM NPOKUBAHUHY; 3) Ljesib — CO3/aTh Cce-
Mblo. /Il ycTraHoB/eHUs JaHHoro ¢akrta A. C. HazapoBa mpejJiaraeT McoJib30BaTb ONBIT
CyZleOHOTr0 YyCTaHOBJIEHUSI HaMepeHUs C03/laTh CEMbIO M0 JleJlaM O IPU3HAaHUU Opaka HeJeu-
CTBUTEJIbHbIM»; 4) NPOAOKUTENBbHOCTh COBMECTHOTO MPOXKMBAHUSA JIWL, 6e3 3aKpeIlJieHUs
KaKOro-JMn60 MUHUMa/JbHOTO CPOKA, MOCKOJIbKY CJ0XHO YCTAHOBUTb MOMEHT, C KOTOPOTO
cleflyeT UCUMCAATh Hauyalo COBMECTHOTO NPOXKHMBAaHUA»; 5) BeJleHHe 0011ero Xo3sA1ucTea Ju-
[IJaMH, COCTOSILIMMHU B paKTHYeCKUX OpauyHbIX OTHOLIEHUSAX — 3TO Y/OBJIETBOpPEHHE IMOBCe-
JIHEBHBIX ObITOBBIX MOTPEOHOCTEN MyTeM NMPUOOPETEHUS NPOJYKTOB MUTAHHUS, IPUTOTOBJIE-
HUS NHUILY, YOOPKU MOMeleHUs], CTUPDKU 0eJsibsl, IOKYIKH MpeJMeTOB JOMallHEero 06Uxo/a,
Belleil IMUHOTO M0/1Ib30BaHUsA U T.A.»2

[lanun B. C. BeifesisieT «caefyrouiie NpUu3Haku QpakTHYeCKUX OpayHbIX OTHOILIEHUH.
Bo-nepBbIX, 3TO — LieJib (HallpaB/J€HHOCTh) OTHOLIEHUH, KAKOBOU fIBJISIETCS CO3/laHUE CEMbH.
JlaHHBIN MpPH3HAK MO3BOJIAET OTTPAaHUYUTDh QaKTHYeCKHe OpayHble OTHOIIEHUS OT pas3Jyiny-
HbIX POPM COKUTeJbCTBA (NapTHEPCTB). Bo-BTOPBIX — B3aMMHBIN XapaKTep JUYHBIX U UMY-
IleCTBEHHBIX 0053aTeJIbCTB YYaCTHUKOB (aKTUYECKUX OTHOILEHUH - oT/iMyaeT QpakTuye-
CKUe OpayHble OTHOIIEHUS OT WXKJAWBEHYECKUX OTHOUIEHHUU. B-TpeTbUX — OTCYTCTBUE pETH-
CTpalMy B OpraHax 3alllCH TPaXKaHCKOr0 COCTOSIHUSl — OTJMYaeT PpaKTUUeCKHe OpadyHble
OTHOLIEHHS OT 3aPerMCTPUPOBAHHOTO GpaKa»’,

[Io MmHenuto M.M. Bbi60pHOBOH, K NpU3HaKaM GaKTUYECKOro Opaka cjaeyeT OTHECTHU:
«Pa3HOMOJIOCTb COI03a, OTCYTCTBUE PEruCTpalluY JJaHHbIX OTHOLIEeHUH B opraHax 3AI'C u oT-
CYTCTBUE Yy COXHUTeJel Apyroro GpakTUYeCKOro WJM 3aperucCTpUpPOBAHHOrO O6paka; OTCYT-
CTBUE MEX/Y COXKHUTeJSIMUA GJIM3KOr0 POJACTBA; COBMECTHOE NPOXKHWBAHUE, IPU 3TOM, 1O 00-
1leMy IpaBUJy, COBMECTHOE MPOXKUBAHUE JJOJHKHO ObITh MOCTOSIHHBIM ([lepepbiB B COBMECT-
HOM IMPOXXUBAHUU CJIe[yeT pacCMaTPUBaTh KaK UCK/IOUYeHUeE). BaxkHbIM npHU3HaKOM QaKTU-
4YyecKoro 6paka, ¢ Touku 3peHus1 M.M. BbI6OpHOBOH, SIBJIsieTCSI COBMECTHOe BeJleHUe XO3s1U-
CTBa, M0Ji KOTOPbIM MOHHUMAKT Y/AO0BJETBOPEHHUE MOBCEJHEBHBIX ObITOBBIX MOTPeOHOCTEN

1 Momnoga 0. B. [Ipo6JieMa moiMeHbl MOHATUH «paKTHUYeCKHe GpayHble OTHOLIEHUSI» U «TPaXKAaHCKUH
Opak» ¥ yTH eé pemeHus // MoJsiofol yyensiid. 2019. Ne 45 (283). C. 180-181.

2 Hazapoa A. C. [IpaBoBoe perysupoBaHHe (QaKTHYECKUX OpayHbIX OTHOLIEHUH B Poccuiickoi
®epnepanuu u CIIA: guc. ... Kauf. lopuf. Hayk., 2017. C. 51-58

3 IlanuH B. C. ®akTuueckue 6payHble OTHOLIEHHUS: TPO6IEMbI TEOPUH, 3aKOHO/IATENbCTBA U MPAKTUKU:
aBToped. AuC. ... KaH/[,. IOpUA. HayK. - M. 2013. C.5.
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IyTeM NpUOOpeTeHHUs NPOAYKTOB MUTAHUS, NPUTOTOBJIEHUS MUY, yOOPKH IMOMELIeHHH,
CTUPKHU OeJsibsl, MOKYNIKU NpeAMeTOB JiOMallHero o6Mxo/a U 0OCTAaHOBKH, Belled JINYHOTO
no/sb30BaHuA U T.[. Takke npusHakoM ¢$aKTH4YeCKOro 6Gpaka Ha3bIBAIOT J0OPOBOJILHOCTD.
Bosis Ha BCTym/ieHHEe U COCTOSSHME B (PaKTUYECKHX OpauyHbIX OTHOUIEHUAX [OJKHA OBITh
00010/IHOM U BbIpaXKaTbCs CBOOGOJHO U 6e3 NpUHyxAeHUsA. U nocseqHui NpU3HaK — NpojoJI-
MUTENbHOCTb GaKTHIECKUX GpaYHbIX OTHOLIEHHWH B TeYEHHeE JABYX JeT» .

Jlpyrue aBTOpBI BbIAEJAIOT CleAyoliue NpU3Haku GaKTUYeCKUX OpayHbIX OTHOIIE-
HUU. «Bo-nepBbIX, 06beJUHAOLUM HayaJoM O6paka U $aKTHYeCKUX OpauyHbIX OTHOLIEHUU
OyZeT BBICTYNaTh 00L1as LieJib — CO3JjJaHHMe CEMbH, OCHOBAaHHOW Ha HPaBCTBEHHBIX Hayasax.
BTopblM HeMaJlOBaXXHbIM NPU3HAKOM CJeflyeT CYMTAaTb B3aUMHBIM XapaKTep JIMYHBIX U
MMYI1leCTBEHHbIX 00513aTe/bCTB JIUL, B paKTUYECKHUX OpPaYHbIX OTHOLIEHHUSAX, TEM CaMbIM OT-
rpaHHU4YMBasl UX OT MXKAMBEHYECKUX OTHOIIEHUW, OM3HeC-MapTHEPCKUX B3aUMOOTHOLIEHU . B
KayeCcTBe TpeTbero NprU3HakKa JIOTUYHO pacCMaTpUBaTh OTCYTCTBHE perucTpanyu B OpraHax
3AI'C, uTo fenaeT NPUHLUIMATBHBIM OT/AMYHe GaKTUUYECKUX OpauyHbIX OTHOLIEHUH OT 3ape-
FUCTPUPOBAHHOIO 6paka B yCTaHOBJEHHOM 3aKOHOM IOPSKe»Z.

TakuM 06pa3oM, B OPUAUYECKON JOKTPUHE aBTOPAMH BbIJENSI0TCSA pa3iMuHble MPHU-
3HaKW (QaKTU4YeCKOro 6paka, TeM He MeHee OHU UMEIOT CX0Kee KpUTepuu. Eciu akkymysiu-
poBaTh HX, TO MOXXHO MPUWUTHU K CleAyolleMy 3akaouyeHu0. K npusHakaMm ¢pakTU4eckoro
O6pakKa OTHOCUTCS:

- Pa3HOMOJIOCTb JIUL;

- LleJIb CO3JJaHUS CEMBbY;

- OTCYTCTBHE PETUCTPALIMU JAaHHOTO coto3a B opraHax 3AI'Ca;

- J0OPOBOJIBHOCTH;

- onpeJiesieHHasi IPOLOKUTENbHOCTb GaKTUYeCKOIr0 OpaKa;

- COBMECTHOe€ NIPOKMBaHHUE U BeJleHHe X0351CTBa.

B kayecTBe NpU3HAKOB NPENATCTBYOIINE K BCTYIJIEHUIO UM K IPU3HAHUIO PaKTHYe-
CKUX OpauyHbIX OTHOLUEHUUW MOXKHO BbI/I€JIUTh:

- HaJInUMe UHOT0 0QHUIIMaIbHOI0 UK GpaKTHUeCKOro OpakKa;

- 6/1M3KHe pOJICTBEHHbIE OTHOIIEHUS U OTHOLEHHUS YChIHOBJIEHHUS.

CrenyeT OTMETUTDb, YTO MHCTUTYT PaKTUYECKOTr0 Opaka M3BeCTeH HallleMy IPaBOIlo-
psAAKYy ellje ¢ COBETCKUX BpeMeH. Tak, B 1926 roay 6b11 npuHAT KoJiekc 3ak0OHOB 0 Opake, ce-
Mbe U oneke PCOCP, koTopblil Jierasin3oBai pakTUUeCcKUe GpayHble OTHOLIEHHS. 3aKOHOM
ObLIY yCTAaHOBJIEHBI IPU3HAKU HEOOXOAMMBIe [IJISl J0Ka3aTebCTBA OPayHOTr0 COKUTEJIbCTBA:
$aKT COBMECTHOTO COXXUTEJbCTBA, HAJIMYMe MPU 3TOM COXXUTEJbCTBE 0OLIero X03sicTBa U
BbIIBJIEHHE CYIIPYKECKHUX OTHOILLIEHUH Ilepes; TPeTbMMHU JIMLAMHU B JIMYHOM NlepenucKe U py-
TUX JOKYMEHTAaX, a TaKKe, B 3aBUCMMOCTH OT 0OCTOSITE/NbCTB, B3aUMHasl MaTepUaJbHas MoJ-
Jlep>Ka, COBMECTHOe BOCIIUTaHHUe JeTel 1 np.> OJHaKo JaHHbIA MHCTUTYT MPOCYLLeCTBOBAI
HeJ0JIr0, U OblJI OTMEHEH B pe3yJibTaTe NPUHATHUSA B Utosie 1944 roga Ykasa [lpesuauyma
BepxosHoro CoseTa CCCP*.

B coBpeMeHHOl Poccuu nepBble MONbITKY BHEJPEHUS HHCTUTYTa paKTUYeCKoro 6pa-
Ka cTasii npuHUMaTbhcs B ssHBape 2018 roaa. Tak, yien CoBeta @enepanuu PenepasbHOro
Co6panus PO A.B. Bes1ikoB Npe/I/I0’KUJ1 3aKOHOPOEKT 0 BHECEHWU M3MeHeHUU B CeMelHbIN

1 Bri6opHoBa, M. M. [loHsiTHe U mpu3HaKU PaKTUYECKOTO O6paka pa3HOMOJIbIX JUL, // AKTya/bHble
npo6JieMbl poccuiickoro nmpasa. 2011. Ne2. C. 160-165.

2 AxktyanbHble mpo6sieMbl 3pdeKTUBHOCTHA YacTHoro npasa / A6aynnaeB KA., A6aypsxumosa 3.B.,
An6opos C.B. u ap.: MoHOorpadus - M.: Octuguadopm. 2022. C.199.

3 lloctaHoBsenue BIUK ot 19.11.1926 «O BBeseHUHU B JeiicTBre Kojiekca 3aKOHOB 0 Gpake, ceMbe U
oneke» // CY PCOCP. 1926. N2 82. Ct. 612.

4 Yxas [Ipesuguyma BC CCCP ot 08.07.1944 «06 yBeJMUeHUH TOCYJapCTBEHHON TOMOIIU 6epeMeHHbIM
JKeHI[MHAM, MHOIOJeTHbIM U OJWHOKMM MaTepsiM, YCUJIEHWH OXpaHbl MaTepUHCTBA U JeTCTBa, 00
YCTAaHOBJIEHUU BBICIIEH CTENeHU OTJIMYHs - 3BaHUsA «MaTb-TepOUHS» U YYpEXJeHUU opJieHa «MaTepuHCKast
c1aBa» U MeJlasii «Megaib MaTepuHcTBa» // Bemomoctu BC CCCP. 1944. Ne 37.
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kozekc P®. CorsiacHO npoekTy, paKkTHyeckre 6GpayHble OTHOLLEHHUS — 3TO He 3aperucTpupo-
BaHHBIU B YCTAHOBJIEHHOM MOPSAJKe COI03 MYXYMHBI U XKEHUIWHBI, IPO>KUBAKIIUX COBMECTHO
U BeAylUiMXx oblee x035icTBO. Takoil co03 BJieUeT HACTYIJIEHUE NpaB U 00513aHHOCTEN Cy-
IpyroB, pefyCMOTPEHHBbIX CEMENHBIM U IPaXKAaHCKUM 3aKOHOJATeJAbCTBOM. B nepuoy cos-
MECTHOT0 MPO>KMBAHUS UMYIECTBO SIBJISIETCS COBMECTHOW COOCTBEHHOCTBIO, €CJIM HE yCTa-
HOBJIEHO JI0TOBOPOM HHoe. /Il npru3BaHusa GpaKTUYeCKOro 6paka He06X0AMMO HaJIUYUA Of-
HOT'0 U3 IPU3HAKOB:

- BeJleHUe 0011ero X035 CTBa U COBMECTHOE NIPOXKUBAHUE B TEYEHHUE MATHU JIET;

- BeJleHHe 001ero X031MCTBa, COBMECTHOe NPOKUBAaHUE B TeUeHHUe JBYX JIeT U HaJlu-
ype o6ero pe6eHka (o6umx geTei)h.

OfHaKo NPOEKT Obl/I OTKJIOHEH, TIOCKOJIbKY He MOJIYYUJ 0J00peHUs He TOJbKO CO CTO-
POHBI OPraHOB roCyZapCTBEHHBIX BJIACTH, HO Y IOPUUYECKOTr0 COOOLIeCTBa.

TeM He MeHee, cyCTs 1IECTb JIET MOC/€ MONBITKA BHEAPEHUS UHCTUTYTa paKTUye-
CKMX OpayHbIX OTHOLIEHUH B 3aKOHOJAaTebCTBO Poccuiickoit ®enepanuu, B ['ocygapcTBeH-
Hyt [lyMmy B KoHle siHBaps 2024 roja nocTynui 3akoHonpoeKT N2 539969-8 «O BHeceHUH
n3MeHeHul B @efepasibHbIi 3aK0H «0 BBeIEHUHU B IEUCTBUE YACTU TPeThel ['paxkjaHCcKOro
kozekca Poccuiickoit @esepaiin», KOTOPbIM pa3paboTaH C LieJibl0 3alUThl UHTEPECOB YJie-
HOB «(aKTU4YeCKOW» CEMbU BOEHHOC/yKallUX, IPUHUMABIIUX y4YacTHe U NOTUOIIUX BO Bpe-
M CIellMaJIbHOW BOEHHOHW OllepalyH.

ABTOpBI 3aKOHONPOEKTA, YYUTBIBAs CJOXKUBIIYIOCA 001eCTBEHHO-TIOJUTUYECKYIO CH-
Tyaluio B CBsI3W c mpoBejeHueM CBO Ha YkpauHe, nmpepjaraloT npu3HaTbh aKTUYECKUE
OpayHble OTHOILIEHUs] OPAaKOM C perucrpanyeld UX B OpraHax 3allMCU aKTOB IPaXk[JaHCKOIo
cocTossHUSA. Takke peyioKeHbl IPU3HAKU PAaKTUUECKOT0 Opaka:

- IPO’KMBaHHE MY>KUUHBI U KEHIIMHbl COBMECTHO He MeHee TpeX JIeT WM He MeHee
OJHOTO ro/ia Npy HaJIMUUU COBMECTHOTO pebeHKa;

- BBeJIeHHeE 001Iero X03sUCcTBa.

K ycioBusiM npusHaHus GaKTUYECKUX OpAYHbIX OTHOIIEHUM OpaKoM Mpe/iararoT OT-
HECTHU cJiefiylolire 06CTosATebCTBa:

- JIMLIO, cOoCcTosiBlllee B paKTHUeCKOM Opake, MOrub/io, MPU3HAHO OE3BECTHO OTCYT-
CTBYIOLIAM WU 00bSBJEHO yMEPUIMM B CBSI3U C YYaCTHUEM B CllelMaJIbHOM BOEHHOU omepa-
[IUM WJIM NPOXKMBaHHWEM/BpeMEHHbIM MpeObIBAHWUEM Ha TEPPUTOPHUAX OCYLIECTBJIEHHUS CIie-
JMaJIbHOU BOEHHOM ONepanuu.

[Ipy Ha/nWuUK AAHHBIX NPU3HAKOB W yCJAOBUH, Jpyras CTOpPOHA TaKHWX OTHOIIEHUU
MMeeT PABO YCTAHOBUTH PAKT COCTOSIHUS B OpAuyHbIX OTHOLIEHUSX B CY/ie B OPsi/IKE 0CO60-
ro NpoOM3BO/ICTBA, OJHAKO NMPH HAJIMYUU CIIOpa O MpaBe, CyA OyAeT 06513aH BbIHECTU OIpeje-
JileHWe 00 OCTaBJIEHUU 3asiBJIeHUsI 6e3 pacCMOTpPEHMs], a 3afBUTEJb U JIpyrue 3auHTePeco-
BaHHbIe JIMI}a CMOTYT Pa3pelluThb COp B HOPsA/Ke HCKOBOI'0 NPOM3BO/CTBAZ.

B HacTos1lee BpeMs, 3aKOHONPOEKT HAXOUTCS Ha CTaJUU PACCMOTPEHHUS B IEPOBOM
YTEeHUU. ABTOPBI MOJIATAI0T, YTO NPUHSTHE 3aKOHONMPOEKTA MO3BOJIUT 3AIUTUTb UHTEPECHI
4YJIeHOB «$aKTUYeCKOW» CeMbH BOEHHOCIYXKAIUX, IPUHUMABIIMX y4yacTHe W MOTHUOIIUX BO
BpeMs CIlelMaJlbHOM BOEHHOM omepanuy, 006ecrnedyuTb 4jeHaM CeMbU (PHUHAHCOBYIO MOJ-

JlepKy OT rocyapcTa’,

1 lIpoekT PenepanbHoro 3akoHa N2 368962-7 «O BHeceHUM uaMeHeHUl B CeMelHbIN Kogekc Poccuit-
ckot ®epepauuu» // Cucrema obGecneyeHUs 3aKOHOJATEeJbHOW [JesAiTeJbHOCTH - Pexum jgocryna:
https://sozd.duma.gov.ru/

2 [lpoekt ®epepanpHoro 3akoHa N 539969-8 «O BHeceHUM uU3MeHeHUH B PefepanbHbIH 3aK0H «O
BBeIeHUM B JeWCTBHEe 4YacTU TpeThed [pakjgaHckoro kojgekca Poccuiickoit ®Penmepanum // Cucrema
obecreyeHHs1 3aKOHOJATEJIbHOU JieATeJIbHOCTH — PexxuM poctyna: https://sozd.duma.gov.ru/

3 TllosicHuTesbHast 3amucka K NpoeKTy ¢egepasibHoro 3akoHa «0 BHeCEHUM U3MEHEHUW B
Q®enepanbHblil 3akoH «0 BBeJjleHUHM B JeWCTBHE 4YacTH TpeTbedl [paxkjaHckoro konekca Poccuiickoi
Q®epepanuu» // Cucrema obecrnedyeHUs] 3aKOHOJATEJNbHOM  JleTeNbHOCTH - Pexum  jgoctyna:
https://sozd.duma.gov.ru/
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Be3yc/10BHO, 3TO BaXKHbIM 1Iar B pa3BUTHUU UHCTUTYTa GaKTUYECKUX OpadyHbIX OTHO-
IIEeHUH U AyMaeTcs, YTO AAHHYI0 NPo6JieMy MOXHO ObLJIO0 03KH/IaTh, TOCKOJIbKY COLIMOJIOTH-
yecKre MCCe[0BaHUsA INOCJAeSHUX JIeT MOKa3blBaJM POCT YMCJa He 3aperdCcCTpUpOBaHHBIX
COXKUTeNbCTB. [IpefcTaBisieTcss HEOOXOAUMBIM PACUIMPUTh KPYT CyO'beKTOB PaKTHYECKHUX
OpayHbIX OTHOIIEHUH U PacHpPOCTPAaHUTh YKa3aHHbIe MpaBuUJia He TOJbKO Ha BOEHHOC/IYXKa-
IIMX, HO U UHble TPYNIbl HAaCEeJeHHUSs], IOCKOJIbKY 3TO MO3BOJIUT 3alUTUTh, B IEPBYI0 O0Ye-
peAb, «CJabbIX» yYYaCTHUKOB CEMENHBIX NPAaBOOTHOIIEHUHN — JleTEN, POKAEeHHbIX B GaKTHYe-
CKOM Opake.

I[TPOBJIEMA KBAJIMPUKALIUU CYAAMU HEOCHOBATEJIBHOT'O
OBOTAIIEHUA: BOITPOCBI CYIEBHOU ITPAKTHUKH

B. A. Mopo3oasa,

cmydenm Opuduyecko2o uHcmumyma

Kemeposckozo 2ocydapcmeenHnozo yHusepcumema, 2. Kemeposo.
HayuHnwlil pykosodumensw: K.10.H., doyeHm B. A. Cvip6o.

WUHCTUTYT HEOCHOBATEJIbLHOT'O 060TallleHUsi HOPMAaTHUBHO yperyupoBaH rjaBoi 60 'K
P®, ycTaHaB/MBawlell KOHAWKIIMOHHbIE 00513aTe/IbCTBA IIpUOOpeTaTesisi MO BO3BPATy IO-
TepreBlIeMYy HE3aKOHHO NPUOOPETEHHOr0 UK COepeKeEHHOr0 UMYILeCTBa, IPUHA/Jexalle-
ro nocJjeJHeMy Ha COOTBETCTBYIOLIMX MPABOBbIX OCHOBAHUsAX. VickoBble TpebOBaHUSA O BO3-
BpaTe HEOCHOBATEJIbHOI'O 000TralleHUsl MO TBEPK/IAI0TCS COBOKYITHOCTbIO 0KA3aTeIbCTB, a
MMEHHO — UCTel, 003aH NpeJCTaBUTh [l0Ka3aTebCTBa, CBUETENbCTBYOIIME O HAJIUYMU HA
CTOPOHE OTBeTYHMKA MMYILIEeCTBA MCTIA, KBaJMPHUIIMPYyeMOro KaKk HeOCHOBaTeJbHOE 060Ta-
lleHUe, IPUOOPETEHHOr0 UM cOepeXeHHOTO 3a ero c4eT B OTCYTCTBUE 3aKOHHBIX OCHOBa-
HUH, 2 HA OTBETYHUKE JIEXXUT 00S3aHHOCTb J0Ka3blBaHWS NPAaBOMEPHOCTU MPUOOpPETEHUS
WU cOepeXeHUs] TAaKOro HMMYIEeCTBa JIMOO HaJU4HS OOCTOSTENbCTB, HE MO3BOJISIOIIUX
B3bICKaTb €ro B KayeCTBe HEOCHOBATeJbHOro oboraieHusa Ha ocHoBaHuH cT. 1109 T'K P®1,
[IpeaMeT AoKa3bIBAaHUS KaXKAOW U3 CTOPOH pasJiMueH, HO CaMH /0Ka3aTeJbCTBa MOTYT BbI-
paXXaTbCs B PeJiCTaBJIeHUM MUCbMEHHbBIX IOKYMEHTOB, CBU/IETE/NbCKHUX TOKA3aHUAX, 00'bsIC-
HEHHUSIX CTOPOH U WUHbIX He 3anpelieHHbiX cT. 55 I'TIK PO, cT. 64 AIIK P® goka3aTesbCTB.
OueHka JloKa3aTe/JbCTBEHHOW 0asbl, KaK MOKa3blBAaeT CyAebHasi MpaKTHUKA, HE OTJIMYAeTCs
elMHOOOpa3sueM noAxooB. [I[pyunHa ke Takoro moJioXKeHHUs Bellleld KpOoeTcs He CTOJIbKO B
npoueccyaibHOM (GaKTOpe OLLEHKH /10Ka3aTesbCTB, CKOJIbKO B 3aBe/JOMOM CJIOXXHOCTHU MaTe-
pUaIbHO-IIPABOBOr0 pa3rpaHUYeHUs BHEJOTOBOPHBIX (KOHAUKIIMOHHBIX) U JOTOBOPHBIX OT-
HOLIEHWH, K KOTOPBIM CyOCHAMApPHO MNPUMEHAITCA NpaBWla O KOHAUMKLUU. [[pobiema
HaJiexxalie KBaiMPUKAIUK CHOPHBIX MPABOOTHOLIEHUN HMeeT BaXKHOE MpPaKTHYeCcKoe
3Ha4YeHHe, MOCKOJIbKY B KpaWHHUX CJAy4dasX CIMOCOOHA CyIeCTBEHHO 3aTPYJHHUTH 3alUTY
HapyLIEeHHOTO MpaBa.

[IpuBesieM nmpuMepbl HEOJHO3HAYHOW CyAeOHOM MPAKTHKHU MO BONPOCY KBaJupHUKa-
[JMM IPAaBOOTHOIIEHUH U3 HEOCHOBATEJNbHOr0 oboraiieHus. Tak, uctuua (MaThb) obpaTuaach
B CyJl K OTBETUYHUKY ([j04epH) C UCKOM O B3bICKAHUH HEOCHOBATeJbHOI0 oboraiieHus. Mcko-
Bble TPpe6OBAHUS MOTUBHUPOBAHBI Te€M, YTO UCTHUI[A HAMepeBaiach MPHUOOPECTH KUJIbE B JIPY-
rom pervose. /lyis 3Toro noTpeboBajioch NPUBJIEUb JeHEXHble CpeJicCTBa MOCPEICTBOM 3a-
KJIIOYEHUsI KPeJUTHOro J0roBOpa C 3aJ0rOM HeJBHXMMOCTU (HMIOTEKOM), 3aeMIUKOM IO
KOTOPOMY BBICTYIUJI OTBETYUK, UMesl BOSMOXKHOCTb MOJYYUTh KpeJUT Ha 6oJiee BbITOJHbBIX
ycnoBusX. [I[pyu aToOM Mex/y CTOpOHAMM MMeJlach YCTHasA JJOTOBOPEHHOCTh 00 ymJaTe MaTe-

1 0630p cyne6HOoM mnpakTuku BepxoBHoro Cyma Poccuiickoit ®Pepepanuu Ne 2 (2019) (yTs.
[Ipesuguymom BepxoBHoro Cyna PO 17.07.2019 r.) // Brosutetenb BepxoBHoro Cyaa P®. 2020. Ne 2.
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PbIO JleHEeXXHBIX CPeACTB [J0YepH B CYET NorauleHUs 3aZ0/DKEHHOCTH N0 KpeJUTHOMY JI0r0-
BOpY, a TaKxXe 0 MOocJeAylollel nepeperucTpanyu npaBa Co6CTBEHHOCTHU Ha JOM Ha UCTULY
1ocJie OKOHYaHUS CPOKa YIJIaThl JE€HEXHbIX CPeJCTB, IPeyCMOTPEHHBIX KPeUTHBIM JIOT0-
BopoM. OTBeTYMK BCeJIMJICA B yKa3aHHBIM >KUJIOU [IOM, OTKa3aBLIKUCh NEpepPerucTpupoBaTh
IpaBO COGCTBEHHOCTHU Ha UCTHUILY, UTO MOCJIYKUJIO OCHOBaHUEM [/ 00palleHus B CyJ, C yKa-
3aHHBIMU MCKOBBIMU TpebOBaHUSAMU. MaTh B yCTaHOBJIEHHbIE JOTOBOPOM CPOKM BHOCUJIA HA
CYeT J04YepHU JeHexHble Cpe/CTBa /Jid MoTralleHrs 3aJ0/DKEHHOCTH 10 KpeJUTHOMY JI0TOBO-
py, YTO NOATBEPXKAAJIOCh NpPeJCTaBJeHHbBIMM B MaTepHaJsibl Jiejla BbIMUCKAMU C JIULEBOTO
cyeTa, a TaKXKe CBUJETeJbCKUMM IOKa3aHWSMH, KOTOPbIMU MOJTBEpPKJAajach JOTOBOpPEH-
HOCTb MeXJy CTOPOHaMH 00 0pOpMJIEHMU KpPeJUTHOIO JOr0BOpa Ha OTBETYMKA C NOCIendy-
I0ll[ell mepeperucTpaiyeil Ha UCTULY IpaBa COGCTBEHHOCTH Ha 06'beKT UNIOTEKU. OJJHAKO OT-
BETUYMK B CyZleOHOM 3ace/laHMU OCIIapyBaJl HaJIMYUe TaKOW JOTOBOPEHHOCTH, 3afBUJI O exe-
MeCAYHOM IepeBOoJie eMY JleHEXKHBIX CPeJICTB He C LeJIbI0 MOoralleHus UCTULEeN KpeJUTHBIX
006513aTeJIbCTB, 2 B KAaUeCTBe MpeAoCTaBJeHus N0 cAeike AapeHus. Cy nepBoll MHCTAHIUU
YA,0BJETBOPUJ HWCKOBble TPEOOBAaHUS O B3bICKAHWUM HEOCHOBATEJIbHOTO 00OTrauieHus, Io-
CKOJIbKY OTBETYHK, OCIapuhBasl YCTHYIO JOTOBOPEHHOCTb, He MpPeJACTaBUJ [10Ka3aTeJbCTB,
NOATBEPXKAAOLNX 0O0CHOBAaHHOCTb MOJIyYeHUs JeHEeXHBbIX CPe/iCTB B CUJIy JJOrOBOpa JIMOO
BO HCIOJIHEHUE KaKUX-JIMOO0 00513aTeJIbCTB, a TAKXe TOrO0, YTO MCTHUIIA, IEPEeUUnCIas AeHex-
Hble CPEeJCTBA, KeJiajla MOJAAPUTh UX OTBETUMKY WJM JeHCTBOBaJia B LieJisiX 6JaroTBOpPU-
TesibHOCTU!. CyJ, aneIAUOHHOM MHCTAaHU UM OTMEHWJI pelleHre CyJa MepBOM WHCTAaHLUU
Ha TOM OCHOBAHMH, YTO BBINKUCKH C JIMLEBOTO CYeTa, NOATBEPKAAIOIHe exXeMecsIyHoe nepe-
YHCJIeHUE eHEeXHbIX CPeJiCTB OTBETUUKY, CBU/ETEJbCTBYIOT 00 OCO3HAHHBIX, LieJieHanpas-
JIEHHBIX JIeMCTBUSIX UCTULBI, UYTO He NOATBEP:KJAeT, HAIpUMep, OIIMO0YHOCTb TAKOI0 Mepe-
BO/ZIa, HAJINYME YCTHOW JOTOBOPEHHOCTH MEXAY CTOPOHAMU MOJATBEPKAAETC JIMLIb CBUJE-
TeJIbCKUMHU NIOKa3aHUSIMU, UHble IMCbMEHHbIE J0Ka3aTeJlbCTBa B MaTepuaJsbl Jiesla He Npej-
CTaBJsAIUCh. McTUla, Tepeducsisi exxeMeCsiYHO JIeHeXKHble CPe/iCTBa, 3HaJla 06 OTCYTCTBUU
KaKOM-11M60 06513aHHOCTH C ee CTOPOHbI U BCTPEYHOI'0 NPel0CTaBJIEHUS CO CTOPOHBI OTBET-
4YHKa, C/J1el0BaTe/IbHO, YKa3aHHbIe 00CTOATE/NbCTBA CBU/ETENbCTBYIOT O BO3HUKILUX PaBoO-
OTHOLUEHUAX MEeX/ly CTOPOHAMM He M3 00513aTesIbCTB 10 BO3BPATy HEOCHOBATEJbHOr0 060-
raujeHus, a U3 CAeJIKU JapeHus, TaK KaKk BCTpe4HOe 0053aTeJIbCTBO OTBETUYMKA MO YCTHOU
JIOTOBOPEHHOCTH MeX/ly CTOPOHAaMU He 6bLI0 Joka3aHo. OCHOBaHUM Ji1s1 OTMEHBI JapeHUs U
BO3BpaTa MepelaHHOr0 UMylecTBa Ha ocHOBaHUM CT. 578 'K PO He umeeTcs. CBUzieTe/ b-
CKMe NOKa3aHMs, KOTOPbIMU NOJATBEPK/a/lach YCTHAs AOTOBOPEHHOCTb MEX/Jy CTOPOHAaMHU
006 006513aTe/IbCTBE OTBETUYMKA B Jla/IbHENIIIeM MepeperucTpupoBaTh MpaBo COOGCTBEHHOCTHU
Ha UCTHUILY, B pacyeT NPH BbIHECEHUHU aAMEJUIAIIMOHHOTO onpeJie/ieHUs1 He PUHUMAJIUCh. Cy-
JIOM BBILIECTOSIIIEW WHCTAHIUM aKL[EeHTUPOBAaHO BHHUMaHKe Ha BbIOOP UCTULEN HeHaJJexa-
1lero crnoco6a 3aluThl HAPYLIEHHOI'0 NpaBa, NOCKOJIbKY TpeboBaHMe O BO3BpaTe HEOCHOBA-
TeJIbHOTO 000TalleHHs], KaK MNpPaBUJIO, BOSHUKAET NPU [I0OKAa3aHHOCTU OTCYTCTBUSl MEXAY
CTOPOHAMH 00513aTe/IbCTBEHHOI'0 MPABOOTHOLIEHUS, HO IPU 3TOM He HCKJIYEeHO MpeabsB-
JieHUue KOHAWKIIMOHHOIO TpeGOBaHHUS U MPU HAJUYUU MEXJy CTOPOHAMH 0053aTesIbCTB U3
COOTBETCTBYIOLIEN CJIeJIKH, OJJHAKO, B 3TOM CJyyae HeOOX0JAMMO JajibHelllee OTHaJeHue
NpaBOBOT'0 OCHOBaHUA ee UCNOJIHEHUA. [IpU olleHKe UMEIIUXCA B eJie A0Ka3aTeJlbCTB Ta-
KHUX OCHOBaHHU He yCTaHOBJIEHO. B pe3ysibTaTe MaTepUabHO-NPABOBOM UHTepEC UCTULbI B
IpUBeJIEHHOM NpUMepe 3allulleH He 6bl1. [IpuunHON ToMy, Kak NpeACcTaBAsSeTCS, ABJSETCS
MMEHHO CJIOXKHOCTb B OTTPAaHUYEHHUU BHEJJOTOBOPHOT0 KOHUKIMOHHOTO 06513aTe/JbCTBA OT
00513aTeJIbCTB U3 COTJIalleHUH, B KOTOPBIX MpPeANoJaraeTcsi HeKoe npeJocTaBJaeHrue O4HOMN
CTOPOHBI B M0JIb3y Apyrod. OueBUAHON OLIUOKOU siBJsAeTCA pOpMyJIMpOBaHHE TPeOGOBAHUSA
MCTHUIBI KaK BO3BpPAT HEOCHOBATEJbHOIO 00OTralleHUsI C OJJHOBpeMEeHHbIM 060CHOBAaHUEM

1 Pemienue PyaHuyHOro paitonHoro cyzaa r. Kemeposo mo geay Ne 2-2105/2022 ot 28.10.2022 r. //
OdunuanbHbell calT PyaHuyHoro paiionHoro cyga r. KemepoBo http://rudnichny.kmr.sudrfru (marta
ob6pamenust: 08.04.2024 r.)
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3TUX TPeOOBAaHUN UCTOPUEUN O LJOCTUTHYTOM C OTBETYUKOM COTJIAlleHUH: IpeJiMeT U OCHOBA-
HUSA UCKa He NPOCTO APYr APYry He COOTBETCTBOBAJIM, HO ABJAJUCH 3aBEJOMO B3aUMOMC-
KJIIYarUMU. TakKe U CO CTOPOHBI Cy/ia ane/JISILLMOHHON MHCTAaHLUU, OYEBU/HO, AONylle-
HO CMellleHUe NMOHMMaHUs CIOPHOM CUTYalUM KaK MOpPOXJEHHOM JOrOBOPOM JAapeHus (f0-
TOBOPHOI'0 NPaBOOTHOLIEHHUSA) C CUTyalluell HEOCHOBATeJIbHOTO oboraleHus (BHeJO0TroBOp-
HOT'0 IPaBOOTHOILEHHUS ), He N10/JIexKalllero BO3Bpary.

Takxe nMeeT MeCTO U NPOTUBOIOJIOXKHASA BhIIIENPUBELEHHON CyZleOHas NpaKTUKa 10
BOINIPOCY KBaJMPUKALMM HEOCHOBATEeJbHOI0 00OralleHus € aHaJOrMYHOM JloKa3aTeJb-
cTBeHHOU 6a30i. CyiaMu B OTZAeJIbHBIX CJly4dasaxX NPU OTCYTCTBUU UHBIX NUCbMEHHBIX J0Ka-
3aTeJIbCTB NOATBEPXKAEHUA 3aKJIYeHUs JOroBopa MeXAy CTOPOHAMU IIPpU B3bICKAHWUU He-
OCHOBATeJIbHOTO 060TalleHHUsl IPUHUMAIOTCS BO BHUMaHUE CBU/IETEJbCKHE NMOKA3aHUs, Bbl-
IMCKHU C JIMLEBbIX CYETOB 0€3 yKa3aHUA LieJIM TpaH3aKLUU. TaK, COUCTL bl 00PATUJIUCH B CYZ, C
MCKOBBIMM TPeOOBAaHUSIMH K COOTBETYMKAM O B3bICKAHUW HEOCHOBATEJbHOr0 00OTalleHus,
MOTHBHUPYS UX TEM, UTO MEX/1y CTOPOHAMHU B YCTHOUN popMe JOCTUTHYTO COTJiallleHUe O Ipo-
Jlake MCTLIAaM UHAMBUYaJIbHOTO uJioro goma 3a 300000 py6Jieit B pacCpoUKy C exxemMecs y-
HbIMU MJ1aTexxaMu B pa3Mmepe 10000 py6sield, a Takke 0 NOCAeAYIOIIENd TepeperucTpanuu Ha
HUX [IpaBa COOCTBEHHOCTH Ha KWJIOHN oM. CTIbl aBaHCOM NEpevyrCIU/In Ha CYeT OTBETYHUKA
JleHexkHble cpecTBa B pa3Mmepe 120000 py6siet, ocTa/IbHYI0 CYMMY 06513a/IMCh EPEYUCTATh
eXXeMeCsIYHO aHHYUTEeTHBbIMU IJIaTexxaMu B pa3Mepe 10000 py6sieit. OjHaKO OTBETUYUKHU OT-
Ka3aJIMChb NlepeperucTpupoBaTh NpaBO COOCTBEHHOCTHU HA UCTLOB, 3asIBUB O TOM, UTO MEXAY
CTOpOoHaMHU aKTHUYECKU CJIOXKUJIUCh NPAaBOOTHOLIEHUS U3 JJ0rOBOpa apeH/ibl, a JlorOBOPEH-
HOCTHU O NMPOJAXKe HeJABWXKUMOCTU MeXAy HUMU He BO3HUKaJ/IO0. TaKk KaK UMEHHO Ha MUCTLE,
3adBJISIOIIEM HMCKOBble TPeOOBaHHSA O B3bICKAHMU HEOCHOBATEJbHOI'0 00OralleHUs], JIEKUT
00513aHHOCTb 10 JIOKa3bIBAHHUIO OTCYTCTBUS 3aKOHHBIX OCHOBAaHWU NMPHUOOpPETEHUS] OTBETYH-
KOM UMYILLEeCTBa UCTLA, TO COUCTLAMU B MaTepuaJibl Jiesa IpeAcTaB/leHbl COOTBETCTBYOLIAE
BBINUCKU C JIUIEBOro cyeTa, oTKpbITOro B [IAO «C6epbaHKk», MO TBEPXKAIOLIME TTepedrcie-
HUE JIeHEeXKHbIX CPeCTB Ha CYeT OTBETUYMKA B KaueCTBe aBaHCa 3a MHAUBU/YaJIbHbIN XXUJIOU
oM B pasMepe 120000 py6.ieit, mpe/icTaB/ieHbl A0Ka3aTeJAbCTBA OCYIIECTBIEHUS eXXeMecsy-
HbIX aHHYMTETHBIX IJ1aTexel B pa3Mmepe 10000 py6.ieid, a Takke CBU/leTebCKHE MOKAa3aHMUs,
KOTOPBIMHU MOJTBEPK/AAJI0Ch IPUOOpEeTEHUE COUCTLLAMMU KUJIOTO JIOMa Y OTBETYMKOB B JIMY-
HbIX LessiX. [Iph 3TOM Kakux-JMb0 J0Ka3aTeJbCTB, NOATBEPKAAOUIUX JOCTUKEHUE MEXKAY
CTOpPOHAMHU COTJIalleHUs1 B YCTHOM popMe UMEHHO 10 JI0r0BOPY apeH/ibl, Ha 3aKJ/II0YeHue KO-
TOPOrO CChLJIAJIMCh COOTBETYMKH, B MaTepUasax Jesa He uMeetcsd. CyloM IPUHATO BO BHU-
MaHHe, YTO J0TOBOP KYIJIM-IPOJAXKU HEeJBUXKUMOCTHU B COOTBETCTBUHU co cT. 550 TK P 3a-
KJII04YaeTcsl B MUCbMeHHOW ¢opMe, HecoO/t0/leHhe KOTOPOW BJje4YeT ero HeJelCTBUTEJb-
HOoCTb. Cie,0BaTe/IbHO, YCTHOM JJOTOBOPEHHOCTH CTOPOH O NpOJa)ke HeIBUKUMOCTHU NPU/a-
eTCs XapaKTep HeleUCTBUTeNbHOM cAeKU. [Ipy 3TOM cChl/IKa COOTBETYUKOB Ha 3aKJII0YEHHUe
JlOrOBOpa apeH bl B YCTHOW popMe CyZloM He NMPUHSATA BO BHMMaHUe, MOCKOJIbKY Jl0Ka3a-
TeJIbCTB BO3HUKHOBEHUS MEXAY CTOPOHAMM MMEHHO apeH/AHbIX MPAaBOOTHOUIEHUH B MaTe-
puasax Jiesa He uMeeTcs. PellleHreM cy/zia nepBoM MHCTAHIMH, OCTaBJEHHbIM B CUJIe alleJi-
JIILIMOHHOW MHCTaHLIMEeH, OJHO3HAYHO pelleH BOMPOC O HAJIMYUU HEOCHOBATEJIbHOTO 060ra-
IleHUsI HAa CTOPOHE OTBETYMKA B OTCYTCTBHE 3aKOHHBIX OCHOBAHUU MPUOOpETEeHUs UM Je-
HEXXHbIX CPEeJICTB, IePeYUCIAeMbIX UCTLIOM eXeMeCAYHO [0 HeJeMCTBUTEJIbHOMY JJOTOBOPY
KYIJIM-NIPOAAXKH HEJBIXKMMOCTHY Ha 0OCHOBaHUHU CT. 550 'K PD1L.

Takum 06pa3oM, MpaKTUKaA KBaJUPUKALIMU CYyJaMU CIIOPHBIX IPABOOTHOIIEHUN B Ka-
yecTBe 00513aTe/IbCTB U3 HEOCHOBATEJIbHOTO 0OOralleHUs1 He BcCerjla CBUJEeTeJbCTBYEeT 00
O/IHO3HAYHOCTH OLEHKH TeX WM HUHBbIX O0OGCTOSITEJNbCTB Jiejla U NpeACcTaBJeHHOW JoKasa-
TeJIbCTBEHHOU 6a3bl. CjieflyeT YYUThIBATh, UTO JIeHCTBYIOLIee 3aKOHO/1aTeJIbCTBO He OrpaHU-

1 Pemienue PyaHuyHoOro paitonHoro cyzaa r. Kemeposo mo geny Ne 2-1440/2023 ot 22.11.2023 1. //
OdunuanbHbld callT PyanuyHoro padioHHoro cyga r. KemepoBo http://rudnichny.kmr.sudrfru (zarta
ob6pamenust: 08.04.2024 r.)
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YyHBaeT B CpPeJACTBax JO0Ka3blBaHUS CYLIeCTBYHOLlee 0083aTeJbCTBO M3 HEOCHOBATEJIbHOI'O
oboralieHusd, B TO BpeMs KakK JJi1 YCTAaHOBJIEHHS ONpe/ieJIeHHOTO BU/Ja JOTOBOPHOI0 0053a-
TeJIbCTBA MOXKET ObITh MPHUEMJIEM JIUIIIb OTPAaHUYEHHBINA KPYT JI0Ka3aTebCTB.

B nensgx ynopsijouMBaHus Cy[eOHOM NPAKTHUKU B 0003HAYEHHOM cdepe BbILIECTOS-
e cyAbl NpuberamT K 00001€HHI0 TOKOBAaHUS U KBaJTMPUKALUU OTJAEJbHbIX TUIOBBIX U
aKTyaJIbHbIX B COOTBETCTBYIILIEM BpeMeHHU cuTyanuu. Tak, HanpuMep, aHaJIu3upys NpPaKTH-
Ky NIpUMEeHEeHHUs1 HOPM O HEOCHOBATeJbHOM O00OOraiieHMU U KBaJUu(UKalMM BO3HUKIINX U3
HEro 00513aTesIbCTB, B CBSI3U C YYaCTUBIIMMUCS CAy4YasiMHA MOILIEHHUYECTBA B chepe CHATUSA
JleHeXKHbIX CPeJICTB C 6aHKOBCKUX CYETOB KJIHMEHTOB, pe3nuguyMoM KemepoBckoro obsact-
Horo cyza oT 01.03.2024 r. pa3bsCHEHO, YTO 3a4MC/IeHHEe JIeHEeXKHbIX CPe/[CTB IIOTEPIEBIIETO,
NepevyrcJeHHbIX Ha CUET MpUobpeTaTesisi B pe3yJsbTaTe OCYIIeCTBJAEHHUS MOIIEHHUYECKUX
JleMiICTBUU TpPeTbUX JIUL, ABJSAETCA HaJJ/lexKallMM J10Ka3aTeJbCTBOM HEOCHOBATEJNbHOrO 000-
raujeHus, BO3HUKILIETro Ha CTOPOHe npuobpeTaTess. [Ipy 3TOM noTepneBIIMN He JIUIIEH Npa-
Ba MpPE/ICTaBJISTh U UHbIE JOKAa3aTeJbCTBAa HEMPAaBOMEPHOCTU 06OTallleHUs TpUuobpeTaTeis,
HO B 9TOM CJly4yae, HallpuMep, BBINKCKA C JINL|EBOr'0 CUYETa, OTPaXKaroljas 3a4ucjeHre Ha CUeT
npuobpeTaTesisi HE3aKOHHO MOJIYYEHHBIX IEHEXKHbIX CPE/ICTB, OYAEeT ABASATHCA HaAJeXallluM
Jl0Ka3aTeJbCTBOM HEOCHOBATeJIbHOro oborameHus. Tak, co cyeTa UCTLA N0 HEU3BECTHBIM
OCHOBAHMSIM CIIMCaHbI AeHexHble cpeAcTBa B pa3Mepe 80000 py6sieit ¥ mocTynu/Iu Ha GaH-
KOBCKYI0 KapTy OTBeTYMKA, BbINYIIEHHYIO HA €ro UMs, KOTOPbIN B CyZleOHOM 3ace/laHUHU MO-
SICHWJI, UTO NpoJia/l 0aHKOBCKYI0 KapTy HEU3BECTHbIM JIULAM, B CBSI3U C 4YeM, IBJSETCA He-
HaJJieXXalluM OTBETYMKOM. CyJZi MepBOU MHCTAaHUUHK OTKas3aJ B YAOBJETBOPEHHWHU HCKOBBIX
TpebOBaHUM O B3bICKAHUM HEOCHOBATEJIbHOIO 000ralleHHsl, MOTUBUPYS OTKa3 OTCYyTCTBUEM
Jl0Ka3aTeJbCTB TOTO, YTO UMEHHO OTBETYMUK JIMYHO PACHOPAAUJICA NOCTYNUBIIMMHU Ha €ro
CYeT JleHeXXHbIMU cpeacTBaMU. OHAKO Cy/ aneJUIAUOHHOW MHCTAHLIMU yKa3aJl, YTO yTpaTa
0aHKOBCKOW KapThl He JIMIIAeT KJIUEHTa MpaB B OTHOIIEHUU JleHEXHBIX CPeJCTB, HaX0/ -
IIMXCS HA ero CcYeTe, B TOM YHCJ€e U BO3MOKHOCTbIO UMM pacnopsiKaThCd. Boinucka c suie-
BOTO CYeTa OTBETYMKA, COJlep)Kaljasg CBeJleHUs O MOCTYIJIEHWM Ha €ero CyeT JAeHEeXHbIX
CpeJCTB, IBJISIETCS HaJJleXallluM Jl0Ka3aTeJbCTBOM HEOCHOBATEJIbHOTO oboramieHus .

[IpuBe/ieHHbIE IPUMEPDBI CBUZETENBCTBYIOT O TOM, YTO CyZile6Has MpaKTHKa 110 BOMPO-
cy KBaJIMPUKAIlMU HEOCHOBATEJbHOTO 00OOralleHUs HyKjaeTCsl B COBEPIIEHCTBOBAHUH, M0O-
CKOJIBKY OTCYTCTBYeT €JWHBIA MOJAX0J, OTHOCUTEJbHO OINpeJie/IeHUsl YCJIOBUM U NpeJiesioB
NpUMeHeHUs KOHJUIMOHHOTO 06si3aTe/ibcTBA. HeobxoquMo JasibHellllee MocjaeoBaTe b-
HOe yperyJvMpoBaHUe BbIIIECTOSLUMUA MHCTAHIMSMH NOJXO0J0B K OlLleHKe CyJaMH JloKa3a-
TeJIbCTB, NPe/ICTaBJIsiIEMbIX CTOPOHAMH B 000CHOBaHHE BbIOPAHHOI'0 CIIOCO6a 3alUThl HAPY-
IIIEHHOT'0 MPaBa, MOCKOJIbKY popMUpOBaHHME N0KA3aTeJAbCTBEHHOM 6a3bl MO ejiaM O B3bICKa-
HUY HEOCHOBATEJIbHOTO 000TralleH!sl HANpSIMYI0 BJUSIET HAa KBaJU(UKALMIO CIIOPHOTO Mpa-
BOOTHOLIEHUS U CaM UCXOJ, CIIOpa.

1 CpaBKa 0 MpaKTHUKe PacCMOTpPeHHUs cyaMu KeMepoBcKo# 06J1acTy rpakAaHcKux e B 2023 roay c
aHaJIM30M NPUYUH OTMEH U U3MeHeHUU cyaeOHbIX akToB oT 01.03.2024 r. (yTB. npe3ujuyMmoMm KeMepoBCKOTo
00J1aCTHOTO Cy/1a)
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MEPKI BOCIIPEIIATCTBOBAHUA BAHKPOTHOMY PEU/JIEPCTBY

B. B. Ocses,

cmydeum Anamatickozo ¢puauana Poccutickoli akademuu HapodHO20 X03slicmaa
u 2ocydapcmeeHHol cayxcowvl npu [Ipesudenme PP, 2. bapHay.

HayuHblil pykogodumeas: K.10.H., doyenm A. A. YecHokos.

Ha cerogHsa1mHuM leHb 6AHKPOTCTBO SIBJSETCS OYEeHb PACpOCTPaHEHHOU MPAaKTUKON
KakK cpeiu QU3NUYeCKUX, TaK U PUAUYEeCKUX JUL,. [JaHHBIM UHCTUTYT NpecjeayeT HECKOJIbKO
1esied — caHallus PbIHKA, MOBbIIIEHHE €r0 KOHKYPEHTHOCTH, 3all[UTa NpaB KaK KPeaHUTOPOB,
TaK U JJOJDKHUKA. A B LleJIOM — peayu3alys COLHaJbHO-9KOHOMUYECKUX UHTEPECOB IpaKJaH
Y TOCyZ,apCTBa, a TaKXXe MaKCMMaJIbHO BO3MO>KHOI'0O HUBEJIMPOBAHUSA HeOJIaronpusaTHbIX M0-
C/1eJICTBUI Y KPEJIUTOPOB U JJOJKHUKOB,

Bo-nepBbIX, UHCTUTYT GAaHKPOTCTBA CJAYXKUT B KadeCTBe MHCTPYMEHTA, CO3Jar0Livuu
BO3MOXXHOCTb peabU/IMTaLUM HelJlaTeXeCloCOOHBIX JO/KHUKOB (PU3nUecKux U opuaude-
CKMX JIML), YTO MO3BOJISIeT BO30OHOBUTb HCIOJHEHUE 00513aTe/bCTB Nepes; KpeAUTOPaMHU.
Bo-BTOpbIX, 6AHKPOTCTBO — 3TO UHCTPYMEHT JJis1 60Jiee MPOCTOM U 3GPEKTUBHOU JIMKBU/A-
[[UM HauMeHee peHTabeJbHbIX MPeANPUATUH, KOTOPble OKa3aJUCh HECIOCOOHbI B MOJHOM
Mepe UCHOJHUTh CBOM 00513aHHOCTHU NlepeJ; KpeIUTOPaMH, YTO 0CBOOOK/AAaeT MeCTO Ha PbIH-
Ke AJs 6osiee 93QPeKTUBHBIX NpeANpUATUN. B-TpeTbux, nponeaypa 6aHKpOTCTBA UCIOJIb3Y-
eTcs /IS UCIIOJIHEHHUS 06513aTeIbCTB Nepes KpeJUTOPOM IPHU NOMOIIM pacnpofaXKu apouT-
PaXXHBIM yIpPaBJASAKLUIAM UMYIeCTBAa HENJIaTeXeClnocoOHOro Jo/PKHMKA. IMeHHO Ha /Be Mo-
clelHHAe MpoLeAypbl BO MHOIOM M HallpaBJieHa JeATeJbHOCTb periepoB, KOTOpPble MCIO0JIb-
3YIOT UHCTUTYT OAHKPOTCTBA JAJS1 JOCTHMXKEHUSI COOCTBEHHBIX IeJied 3a CYeT MPU3HAHUS
MHBIX CYyO'beKTOB NPAaBOOTHOLIEHWN HECOCTOSAATE/IbHBIMU.

[lepBble 3auyaTKU 6aHKpPOTHOro peiaepcTBa B Poccuiickoit ®esepanuu 6bl1M MpPOsIB-
JieHbl elle B Havase 90-x (1992-1993) ropos nocne pacnaga Coerckoro Corosa, Korja rocy-
JlapCTBEHHbIe NPeANPUATUS TOJBKO-TOJbKO CTaIM MEPEXOJIUTh B PYKH YaCTHBIX JIUII. YKe K
cepeJiuHe JIeBSHOCTBIX I'OJIOB JlaHHAs [JlesITeJIbHOCTb CTajla HabupaThb BCce OOJIbLIYIO MOMY-
JIIPHOCTb CpeJijd KpPeAUTOPOB, KOTOpble XOTeJX M3BJieub HAaWOOJIbIIYI0 BBIFOAY M3 CBOUX
JloDKHUKOB. OfnHako, HaurMHas ¢ 2000-x rooB U MO CEeroJHAIIHUMN JleHb, poleaypa 6aHK-
pPOTHOrO peijiepCcTBa 3aTparvuBaeT Yy»Ke He TOJIbKO KpyIlHble Npeanpusaths B MockBe u
Cankr-IleTepbypre, HO ¥ MeJIKKe YacTHbIe OpUAUNYECcKHUe WU GpU3NYeCKUe JINILA, HaXOAAU1-
ecsl B IpoBUHLUAX Poccuu.

3avyacTyro 6aHKPOTHOE peilJlepCTBO — 3TO NPOLECC, KOTOPBbIA pacCyYMTaH Ha lieJieHa-
npaBJIeHHOE J0BeJleHHe QU3NYeCKUX JIMO0 IOPUJUUECKUX JIUI 0 COCTOSIHUS 6AHKPOTCTBA C
BbIBOJIOM aKTHBOB. JTO JieslaeTcs JJis JajJibHeUlero 3aBjaaZieHus1 KpeJUuTOpaMU UJIU UHBIM
3aMHTEePEeCOBaHHbIMU JIMIJAMU UMYIECTBA HECOCTOSITEILHOTO JO/IKHUKA; JTUKBUJALUU KOH-
KYpUPYIOLUX NPeANPUITHH, TepeMaHUBaHUsl KJIAUEHTYpbl U T. J. [Ipo6yieMa 3ak/o4aTcs B
TOM, YTO /leITeJIbHOCTb PeiJiepOoB He BCerja sIBJSETCS HeJsleraJibHOW, MO0 OOHapyKeHue
HEe3aKOHHBIX JeUCTBUN MOXET ObITh OYeHb 3aTPyAHUTEJbHbIM. YacTo Bcs mpolieaypa peu-
JlepCTBa HAXO/JUTCS B paMKax 3aKOHOJATeJbCTBA U He MOXKET ObITh MOJIBEPTHYyTa KAKOMY-
JINOO MPensATCTBOBAHUIO CO CTOPOHBI rocyZapcTBa. B mpouecce foBeieHUs U JajbHeuero
NpPU3HAHUS JIUI[A 6AHKPOTOM NMPUHHUMAKT y4acTHe 3auHTepeCcCOBaHHbIE B 3TOM CTOPOHbBI, B
T. Y. «IOJKyIJIEHHbIe» KOHKYPCHbIE YIpPaBJSIOLHE, TOCKOJbKY pe3yJbTaT MO3BOJWUT UM B
TOM WJIU UHOU Mepe 3aBJIa/IETh UMYILECTBOM HEIJIATEXeCIOCOOHON CTOPOHBI.

OAHUM U3 pacnpoCTpaHEeHHbIX CIOCOO0B peliepCTBa ABJSETCS CKYNKa J0Jr0B OJJHUM
JILLIOM y pa3HbIX KpeAUTOpoB. UHdopMalvs 0 3a10/KEHHOCTSX JIMIA N0NaJlaeT K perlgepam

1 XyxkuH A. M. HekoTopble BOMpOChl COBEpPIIEHCTBOBAaHUS 3aKOHOJATENbCTBA B cdhepe MPOTUBOLEH-
CTBUS1 NIPaBOHApYIIEHUSM CO CTOPOHBI apOUTPAKHOTO YIPABJIAIOIEr0 U UHBIX JIUL, YYAaCTBYIOLIUX B Jiejie 0
O0aHKpOTCTBe // AnTalicKui ropugudeckuit BectHuk. 2016. Ne 3. C. 160.
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yepe3 MHOXKECTBO pa3HbIX UCTOYHUKOB, HAUMHas OT HepopMaJIbHbIX CBSI3EH C KpeJHUTOPaMH,
3aKaH4YMBas HbIHE U3BECTHbIMHU 4aT-00TaMU B MecCCeH/KepaX, KOTOpble 3a OIpe/ieIeHHYI0
IJIATy MOTYT MPEeJOCTaBUTh BCIO U3BECTHYI MHPOPMALMIO O JIIOOOM rpakJlaHWHE, B T. Y. O
ero 6aHKOBCKMX CYeTax U ollepalusax, CBI3aHHbIMU C HMMHU. BriKynmasg MHOXecTBO 0OoJiee
MeJIKUX JI0JITOB, CO3/JJaeTCsl OAMH OO0JIbLION Nepe/i eAMHBIM KPeAUTOPOM-pPENIEPOM.

[Iponesypa 6aHKpOTCTBa HoApa3yMeBaeT IOJ COO0M 06e3]BMKMBaHMe MMYIECTBA
JIOJ>KHUKA, nipegycMoTpeHHbIN cT. 77 HK P®, 6s1arogaps 4eMy JaHHbIMA CIOCOO CTAHOBUTCA
CTOJIb NMpPHUBJIEKATENbHbIM [iJIs1 peiijiepoB. OrpaHuyeHUe OOpalleHHus] UMYILEeCTBA CO3JaA€eT
yCJ0BUS, IPU KOTOPBIX JO/KHUK He B IIpaBe NMPoJaTh WU NepeAaTh CBOE UMYLIECTBO Tpe-
TbUM JsMLaM. [lepBoHava/sbHO 3TO CAeJIaHO /Il TOro, YTOOBI 00ecneyruTh JajbHeullee Uc-
NOJIHEHUE pelleHUs O B3bICKAaHUM 3a40/KeHHOCTU. OJHAaKO JIMLA, 3aUHTepeCcOBaHHbIE B 3a-
XBaTe UMYLIeCTBa, UCHOJIb3YIOT JAaHHbIM NPAaBOBOM WHCTPYMEHT UCKJ/IIOUYUTENbHO B CBOUX
nessax. BrocseAcTBUM HayMHaeTcd MpoLeypa MOMCKAa BCEro MMyIecTBa AOJ/DKHHUKA KOH-
KYPCHBIM YIIPABJISAIOIIUM, YbeH LeJIbI0 ABJISETCA NOUCK U JaJibHerIas NpoJaka UMyILlecTBa
Ha ayKLUOHE.

AyKUMOH OlleHWUBaeT UMYILIECTBO M0 3aHUKEHHOU 1JleHe OTHOCUTEJIbHO PbIHOYHOM, M0-
CKOJIbKY B IIEPBYIO OUepe/b ero LeJIbl0 SABJASETCA CKOpeKrIlas NpoJiaka UMYILeCcTBa 4OJIKHHU-
Ka, 4TOObI 3aKPbITh €ro JJ0JrUu nepen Kpeauropamu. Ucxoaa U3 aToro camu peijiepbl, KOTO-
pble HAMEPEHHO J0BEJU AO0/HKHUKA 0 COCTOSHUS OAHKPOTCTBA, U BBIKYMAIOT 3TO UMYIIle-
CTBO 10 3aHUKEHHOU CTOUMOCTH. TakUM 06pa3oM JIMLO0, paHee UMeBLIee [0JTH, BbINJIa4UBa-
eT UX, JIMIIasiCh CBOEro MMyllecTBa. [I[py 3ToM caMu peljiepbl MOJAY4alOT B COOCTBEHHOCTDb U
dUHaHChI, 3aTpadyeHHble Ha BBIKYI MMYILIeCTBa C ayKLMOHAa, U CaMO MMYLIeCTBO, KOTOpOe
BIOCJIEICTBMU OHU MOTYT Peain30BaTh y>Ke 0 PHIHOYHOW CTOMMOCTH.

[Ipu 3TOM cHTyayus, KOrjga UMYyILLECTBO JOJ/DKHUKA elle He 0Ka3aJoCh MOJ, apecToM,
TaK e C03JaeT JJis Hero paMKH, KOTOpble He MO03BOJISIIOT €My BbIIJIATUTb A0JTY J1ub0 yoe-
pedb CBOe UMYILECTBO OT MOCJAEAYIOIIMX apecTa U U3bATUA. OPUIIMaTBbHO JIUI0, UMelolee
3a/I0/>KEHHOCTH, Y3HAET 0 HayvaJie IpoLeAyphl IPU3HAHUS ero 6aHKPOTOM TOJIBKO MOCJIE TO-
ro, Kak B apOUTpPaKHbIH Cy/i IOJAETCS COOTBETCTBYIOIUN UCK. C 3TOr0O MOMEHTA BCe CAEJKH,
KOTOpbIe OYAYT COBePIIEHBI JJOPKHUKOM, CBSI3aHHbIE C er0 UMYILECTBOM, B Jla/IbHEHIIIEM MO-
TYT ObITb NMPHU3HAHbl HEJEeNUCTBUTEJNbHBIMY, OCKOJBKY OYepeiHOM pa3 3aKOHO/JATesJbCTBO
P® npeaycMoTpesio 3alUTy OT COKPBITUS UMYLIeCTBa JOKHUKA. PeslepanbHbli 3aKOH «0
HeCOCTOATEeJbHOCTU (6aHKpoTcTBe)» oT 26.10.2002 Ne 127-®3 npeaycMmaTpuBaeT I 1,
cT. 61.1, koTopbi rnacut «ChesKH, COBepUIeHHbIe JO/XKHUKOM WM JPYrHMU JIMLAMHU 3a
CYeT JIO/DKHUKA, MOTYT ObITh MPU3HAHbI HEJIEUCTBUTENbHBIMU B COOTBETCTBUM C ['paxkjaH-
CKMM KozekcoM Poccuiickon ®Pepepanyu, a TakKe 10 OCHOBAaHUSM U B MOPsJIKE, KOTOPbIE
yKasaHbl B HacTosumeM PesepanbHoM 3aKoHe», a Tarke cT. 174.1 TK P® KoHKpeTUsupyeT
$aKT HUYTOXKHOCTH C/ieJIOK, COBEPIIEHHbIX C HApYyIIeHHWeM 3ampeTa UK OrpaHUYEeHUs pac-
Nopsi>KeHHUS MUMYILECTBA JILA, IPOTUB KOTOPOro BO30Yy:XKJEeHO /eJ0 O IPU3HAHWUU ero Heco-
CTOATENbHOCTHZ,

Tak /11110, y3HaB 0 HaYaBLIeMCsl MPOIecce Mo MPU3HAHUIO ero 6aHKPOTOM, OKa3bIBaET-
c B 6€CIIOMOLIHOM COCTOSIHUM, KOT/la OHO He MMeeT BO3MOXKHOCTU MOTacUThb CBOU 3a/0JI-
>)KEHHOCTH, MPO/IaB CBOE UMYIIECTBO MO PbIHOYHOW CTOMMOCTH, NMOCKOJIBKY B CJy4ae, ecu
JIULIO0 COBEPUIMT NOJ00HbBIE CAEJKH, TO OHA MOTYT ObIThb NPU3HAHbI Cy[JOM HEJleCTBUTEJb-
HbIMU. U3 3TOro ondTh cjiefyeT TO, YTO 3TO ABJSAETCS YAOOHBIMU yCJAOBUSIMU JJ51 KPeAUTO-
pOB-pei/iepoB, KOTOPbIe B aJIbHEUIIIEM CMOTYT He MPOCTO AOOUTHCS BbINOJHEHUS BCEX 065-
3aTeJsIbCTB JI0/DKHUKA, HO Y IOJIYYUTh JOMOJHUTE/IbHYIO BBITOAY.

1 ®epnepanbHblil 3akoH 0T 26.10.2002 N2 127-93 «O HecocTosATeNbHOCTH (6aHKpOTCTBe)» // CobpaHuUe
3akoHozaTesbcTBa PP. 2002. N2 43. cT. 4190.

2 YecHokoB A. A. HekoTopble 0COGEHHOCTH J0Ka3bIBaHUA GAKTOB IMpeJHAaMepeHHOro 6aHKpOTCTBa //
AnTaiickuil opugudeckruii BectHuk. 2013. Ne 1. C. 36.
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[Ipy sTOM 3a coBeplleHHe JAHHOTO aKTa NPUCBOEHUS HMylleCTBa KpeAUTOPOM-
peiJiepoM ero HeJsib3§l IOHYAWUTb BO3BPAaTUTh NPUOOpeTEeHHbIE aKTUBbI, IPU3HABasd UX HEOC-
HOBaTeJIbHbIM OOoraijeHueM, npeaycMmotrpeHHoe cT. 1102 'K P®. 'enepasibHas npokypaTypa
Poccuiickoit Penepaiyuu pa3bsCHSIET MOHATHE «kHEOCHOBaTe/JIbHOe oboraiieHue». [1og Heoc-
HOBaTeJIbHbIM 06OralieHueM NPU3HaAeTCs YyKoe UMYIILEeCTBO, BK/IKYasl JeHbI'H, Bellly, UHble
6/1ara, KOTOpble JIMI0 He3aKOHHO NPHO6pe/Io UIu coepersio 3a cueT Apyroro aunal. OgHako
MMYILEeCTBO, KOTOPOE «3aXBaTUJ/I» perJiep, C OPUANYECKON TOYKU 3peHUS He SBJSeTCS He3a-
KOHHO NPUOOpeTeHHbIM, I0CKOJbKY HOBBIA 00J1a/laTe/b, BO-NIEPBBIX, HE UMEeT U He MOXKET
MMeTb HUKAaKHUX CBA3el ¢ OaHKPOTOM IO MOBOAY NMPUOOpeTeHUs UMYLIeCTBa, a, BO-BTOPBIX,
ob6s1a/ilaeT OTOBOPOM O NPUOOPETEHNH UMYILECTBA JOKHUKA C ayKIIMOHOM, Y KOTOPOIr'o OH
ero BbIKYNUJI. TakuM 06pa3oM KpeJUTOp UMeeT abCOIOTHO BCe OCHOBaHUSA Ha NpuobpeTe-
HUe aKTHBOB.

OpHako, Kak OblJIO CKa3aHO paHHee, LieJId OaHKPOTHOTO peljiepcTBa He OTPaHUYUBa-
I0TCS 3aBJIaZleHMeM UMYIeCTBa JOPKHUKA. B MHOU cUTyaluu KpeauTop-peijiep MoXeT Io-
cAraTh He Ha CaMO MMYILIECTBO, a Ha PUAUYECKOe JIUL0, KOTOPOe N0 3aKOHY NPUHAJJIEKUT
JIOJDKHUKY. B TakoM c/lyyae 3aMHTEpPECOBAaHHOCTb KpeJWTOpa 3aKJ4daeTcs B JUKBUAALUU
IOPUAMYECKOrO JIMLA, YTO npeaycMoTpeHo cT. 61 'K P®. 3To MokeT 6bITh BbI3BAHO TEM, UTO
JlaHHOEe JIMLO fIBJSETCSA NpeAlpUATUEM-KOHKYPEHTOM, KOTOpoe 006/1a/laeT KJIUEHTCKOU Oa-
30H, UHTepecyllei pelaepoB. Ucxos U3 3TOro, NOTPeOUTEH JUIIATCA albTePHATUBHbBIX
NpO/IaBII0B, UHTEPECYIOUIMX UX TOBAPOB, a KpeAUTOp M3BJIEKAeT BbIFO/JY U3 HOBbIX MOKYyIa-
TeJiel ero NpoAyKLUHH.

[Ipu 3TOM pelijiep MOXeT OCyIIeCTBJIATh 3aXBaT KJIUEHTYpbl CBOETO0 KOHKYpEHTa He
TOJIBKO IPYU NOMOIIM JIMKBUZALIMY, HO TaKXKe U NPU MOMOIIM peopraHu3aluy Uar coXpaHe-
HUA opujuydeckoro auna. /s peiijepa 3To MOXKeT ObITh HauboJiee BBIUTPBIIIHOM CTpaTeru-
e, MOCKOJIbKY MOTeHLMaJbHble NOKYyNaTe/Ju yKe MPUBBIKJIU NMPUOOpeTaTh MPOAYKLHUIO B
onpeJieJIeHHOM MeCTe I0J| onpeJie/leHHbIM 6peHioM. Mcxoas U3 3Toro ciaefyeT To, YTO AJIs
noTpebuTe/Iel HUYero He U3MEHUTCS, OZJHAKO J,0X0/Abl OYAYT MOJydyaTh APYyrye JUIa.

Takum 06pa3oM, nepBbIM CIOCOOG0OM BOCHPENSATCTBOBAHUSA [leITEJbHOCTH PENU/IEPOB,
MCIOJIb3YIOLUX OAaHKPOTCTBO KaK MHCTPYMEHT CBOeH JesATeJbHOCTHU, MOXET MOCIYKUTb
BHeceHHe B PejiepasibHbIN 3aKOH «0 HecocTosATe/IbHOCTH (6aHKpOTCTBE)» cT. 51.1 «Cpok pe-
aJu3alu UMyIecTBa», KOTopas 0yJeT npeAycMaTpUBaThb BO3MOXXHOCTb NPOAAXKHU J0JIXKHHU-
KOM CBOEro MMyLIecTBa N0 ero ppIHOYHOW CTOMMOCTH B YCTAaHOBJIEHHbIE (B 3aBUCHMOCTH OT
COBOKYIHOCTH (PAKTOPOB) CY/I0M CPOKH C 1]eJIbl0 UCIIOJIHEHHS CBOUX JI0JITOB Mlepe/ KpeJUuTo-
pamMu. Tak JO/KHUK HU30€XKUT 3aTPYyAHUTENbHOrO MOJIOKEHHUS, NPU KOTOPOM, JaxKe IMpHU
HaJIMYMU BO3MOXKHOCTH HCIIOJIHEHUSI CBOMX 00513aTe/IbCTB Mepes KPpeAUTOPOM, paclpo/siaB
CBOU aKTHUBbBI, OH OKa)KeTCsl GAHKPOTOM, UTO B MOCJEJACTBHUU BbI3OBET JJisI HErO JOIOJIHU-
TeJIbHble HebJIaronpusTHbIE N0CJAeACTBUsA. Takass Mepa NO3BOJIUT JOXKHUKY MOJYYUTh Bpe-
Ms Ha TO, YTOOBI OMEpPaTUBHO peasl30BaTh CBOE JIMKBU/JHOE U HEJHWKBUJHOE UMYIIECTBO
JIUIs TIOCJIeAyIOll el BBIMJIAThl CBOUX JOJITOB. A TaKXKe JJaHHAsl CTaThsl MOCIYXUT JOMOJHHU-
TeJIbHbIM WHCTPYMEHTOM IHpPEeNnsiITCTBOBAHUSA [leSITeJIbHOCTU JIMl, HaMEPEeHO J10BOAAILUX
JIOJ>KHUKOB 10 6aHKPOTCTBA.

BTopbeiM cnoco6oM, oGecrnedyuBalOLUM Mepbl [0 NPOTUBOJAEHCTBUIO COBepILEHUS
peiJiepCKrX 3aXBaTOB, UCNOJIb3ysI MHCTUTYT OAHKPOTCTBA, MOXKET CAY>KUTb BHECEHUE B CTa-
Thio 46 @3 «0 HecoCcTOATENBHOCTH (6AHKPOTCTBE)» HOBOI'O MYHKTA 6, KOTOPbIN Oy/eT rJa-
cuTb «He pomyckawoTcs TpeGoOBaHUS KpeAUTOpa M MCIOJHEHHE UHTEPECOB [JOJDKHHUKA,
Hapyllawlie npejesibl OCYLeCTBIEHUS FPAXKAAHCKUX NpaB (B T. 4. LieJieHaNnpaBJeHHOoe J0-
BeJleHUs] KpeJUTOPOM JO/LKHUKA [0 COCTOSHUS 6aHKpPOTCTBA)». Tak JJaHHbIM NYHKT OyAeT
ccb1aTh Ha cT. 10 K P®, koTopast o6ecneyrBaeT 6€30MaCHOCTb JOOPOCOBECTHBIX YYaCTHHU-

1 Yto Takoe HeocHOBaTeJbHOe oborauieHue? // leHepasbHas npokypatypa Poccuiickoit ®enepauuu
URL: https://epp.genproc.gov.ru/ru/web/proc_27/activity /legal-education/explain?item=72933068 (maTa 06-
pamenus: 02.04.2024).
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KOB PbIHKA OT JIUI], 3JI0YTIOTPEOJISIOIMMMH CBOUMH TPaXKJJaHCKUMHU MpaBaMHU B LieJisiX U3BJIe-
YeHHs BbITOJbI 32 CUET CBOUX JIO/DKHUKOB. XOThb ['pakaHcKui Kojekc Poccuiickoit Penepa-
IIUM U TaK NpeJlycCMaTPUBaeT NPEBEHTUBHOE BO3JEUCTBUE HA [l€ATEJbHOCTb, KOTOpas Jie-
rajibHa, HO MPOTHBOPEUYUT JO0O6POCOBECTHOMY OCYILECTBJEHHIO CBOUX MPaB, OJHAKO He KOH-
KpeTHU3UpPYyeT, YTO MOXKET OTHOCUTBCS K 3J10ynoTpebJieHuto. [losiBieHre HOBOTO MyHKTA MO-
CIAY>XUT 00Jiee KOHKPETHOMY MOHMMAHHUIO TOr0, KaK apOUTpa*kHble CYy/ibl JOKHbBI paccMarT-
pUBaTh Jiesia, KOTOpble MOTEHI[MAJbHO MOTYT 0Ka3aThCs AeSATeJbHOCTbI0 OAHKPOTHBIX pei-
JlepoB. A B MepBYI0 o4yepe/ib CO3/1aCT ONpejieieHHble paMKH, GaKTUYECKU He MO3BOJISIOLIAE
1jeJieHalpaBJeHHO JOBOAUTD JIUI] 10 COCTOSIHUSI OAHKPOTCTRBA.

TpeTbuM cioco60M, KOTOPBIHA OYIET BOCIPENSITCTBOBATh 3aXBaTy UMYILECTBA, MOXKET
MIOC/IYKUTD MOJIHBIN 3aMpeT UM YaCTUYHOEe OrpaHUYeHHe Ha MPUOOpeTeHHEe AaKTHBOB JI0JIK-
HUKa yepe3 ayKLHOoHbI. Kak roBopuioch paHee, KpeAUTOPbl MOTYT aKTHBHO COTPYAHUYATH C
KOHKYPCHBIMH YIPaBJISIOUMMH, KOTOpbIe, MOC/Te HAXOXJEeHUS UMYILIecTBa y OGAaHKPOTOB,
pacnpojarT ero Mo 3aHMKEHHON CTOMMOCTH, YEM aKTUBHO MOJIb3yIOTCS 3aUHTEepPEeCOBaHHbIE
B 3TOM peijiepbl. 0/JHAKO MepBoHavabHas 1[eJIb ayKI[MOHA 3aKJIF0YaeTCsl B TOM, UYTOObI pac-
IpoJaTh UMYILIECTBO JODKHUKA W BO3BPAaTUTb BCe 3aJ0/DKeHHble QUHAHCHI KpeAUTOpPaM.
HMcxonas U3 TOro, YTO OTHbIHE KPEJUTOP HE CMOXKET MPUOOPECTH UMYILECTBO JIMIA, KOTOpOoe
MMeeT Iepea HUM 3a[0/HDKEHHOCTb, JJaHHas cXeMa peljepcTBa OyAeT IOJBep)KeHa elle
60JIbIlIEMY KOHTPOJIIO CO CTOPOHBI TOCyAapcTBa. M3 aTOro cieayeT 3aKOHOMEPHbIN BONIPOC —
YTO MelllaeT peliepy NMPUOOPEeCTH aKTHUBbI JOPKHHKOB Ha ayKIMOHE Yyepe3 TPEeTbUX JIMIL?
dakTuyecku — HUYero. OJHAKO TO, YTO UMYILECTBO MPUHA/JIEXKUT TPETbUM JIHIAM, OyAeT
CO3/1aBaTh JOMOJIHUTEJbHBIN MepeyeHb MPo6JeM, KacalolUXCs peaard3alMyd 3TOr0 UMyIlie-
CTBA. 31eCb Mbl MOK€M pacCMaTPUBATh HECKOJIbKO BapUAHTOB MPOTHUBOJAEUCTBUS AeATeEb-
HOCTHU peijiepoB. Bo-nepBbIX, ciydyau, KOoTrAa KpeAUTOp MPOCTO KeJlaeT 3aBJaJeTh YYKUM
UMYLIeCTBOM. [IpocTo Tak COBEepUIMTh JAHHBIA aKT MPHUCBOEHUS Y HETO He MOJIYYUTCS, MOo-
CKOJIbKY €My, IoTpebyeTcss KaK MUHUMYM OJJHO TpeThe JIML0, KOTopoe 6yeT 06s13aH0 0dop-
MUTh JIaHHOE MMYILECTBO Ha cebs. A moceaywouias nepejjaya akTUBOB TPETHETO JIUIA pel-
Jlepy MOXeT ObITh NpU3HAHA HeleHCTBUTEJbHON. Bo-BTOPBIX, C/y4yad, KOrJa KpeJUTop Ke-
JIaeT 3aBJIa/IETh aKTUBAMU HPUAHUYECKOTO JIUIA, KOTOPOE SBJSETCS KOHKYPEHTOM Ha PbIHKE.
Ucxoas U3 TOro, 4YTO MUMYLIECTBO JO/DKHUKA OYyJleT 0653aHO 3aperucTpUpoOBaHO HA TPEThe
Juno (ecau peyb UJIET O IPUOOPETEHUH UMYILECTBA Yepe3 ayKIMOH), TO periepy 6yAeT ro-
pasno cioxHee 06palaThCs C 3TUM HMYILECTBOM C MPAaBOBOM TOYKU 3PEHHS, MOCKOJbKY
baKTHYeCKU OHO eMy He NMPUHAAJIENKUT. B-TpeTbUX, OTTAJKUBAsICh OT BbIIIIEHA3BAaHHBIX CH-
Tyalui, KpeaUTOPbl, KOTOPbIE 3aXOTAT MPUCBOUTH KJIUEHTYPY KOHKYPEHTOB, CIIOTKHYTCS O
00JIbILION MepevyeHb GI0OPOKPATHYECKUX POBOJIOYEK, YTO TAKKE YMEHbIIUT KOJUYECTBO MO-
TeHI[UaJIbHbIX 0AHKPOTHBIX PEeH/IEPOB.

Takum o06pa3oM, BBeJileHHEe HOBBIX Mep M0 MPOTUBOAEUCTBUIO MOA0OHOU peliepcKoi
JlesITeJIbHOCTH TOBJIMSIET HAa NOBbIIIEHUE YPOBHS 6€30MacHOCTHU MaJIOT0 U CpeiHero 6u3Heca
KaK C MPaBOBOH, TaK U C 9KOHOMHUYECKOW TOYEK 3peHMs. A B MEPCIEKTHUBE MM0Jib3a JAHHBIX
METO/IOB CKQXKETCSl He TOJIbKO Ha CaMUX JIMIIaX, KOTOpble MOTJIM Obl 0Ka3aThCsd 6AHKPOTAMH,
HO M Ha OCTJIbHBIX Cy6'beKTaX NPAaBOOTHOIEHHWH, HAYMHAs OT MOTPeOuTeell TOBapoB, 3a-
KaHYMBas IpakJaHaMH, NOJyYalOIUMU ONpe/ie/IeHHbINA 6J1ara, cCo3/laHHble 3a CUET HaJIOr0OB
TeX, KTO paHee MOT Obl JIMIIUTbCS BCET'0 CBOET0 UMYIIECTBA.
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NNPEAMET JOTI'OBOPA O CYPPOI'ATHOM MATEPUHCTBE

/1. B. [lupooickos,

cmydenm Opuduueckozo uncmumyma HayuoHa16H020 uccae0o08amenbCKo20
Tomckozo 2ocydapcmeeHHoz20 yHugepcumema, 2. Tomck.

HayuHblil pykogodumeas: K.10.H., doyenm H. B. bazposa.

[lepBble yIOMHMHAHUA O CyppOraTHOM MaTepPUHCTBe NOABUJINUCH B CeMelHOM KOoJieKce
PO, BCTYIMUBIIEM B CUJIy ellle B 1996 T. U IelCTBYIOIEM A0 CUX IOP, OJHAKO 3HAaYE€HHE 3TOr0
TEpMHHA B HeM He packpbiTo. B HoA6pe 2011 roga BcTynua B cuay PefepasbHblId 3aKOH
Ne 323-®3 «06 ocHOBax oxpaHbl 3/10pOBbs I'paxkaaH B Poccuiickont Penepauuun», KOTOPbIN
JlaJ1 onpeJie/leHre CypporaTHOMy MaTepuHCTBY. CoryiacHO cTaTbe 55 BbIIIEYIIOMAHYTOTrO 3a-
KOHa, CypporaTHOe MaTepPUHCTBO NpeJCTaBJseT cOO0M BblHALIMBAaHUE U POXJeHUe pebeHKa
(B TOM uMC/Ie IpeXxJeBpeMeHHble POZbI) 10 JOTOBOPY, 3aKJH0YaeMOMy MeXAY CypporaTHOU
MaTepblo (PKeHIIMHOM, BbIHALIMBAOILEH /10 TOC/Ie TepeHoca JJOHOPCKOro SMOpHUOHaA) U Mo-
TeHLWAJbHbIMU POJAUTEJISIMY, YbH N10JIOBbIE KJIETKHU UCI0Jb30BAJINCh I ONJIOLOTBOPEHUS,
JINOO OIMHOKOM »KeHIWUHOH, [/1s1 KOTOPbIX BbIHALIMBAaHUE U POXKJeHHe peOeHKa HEBO3MOXXHO
10 MeJUIIMHCKUM NOKa3aHUAM?,

Kak cinenyeT uM3 npuBe/leHHOTO onpejie/leHUs], 3aKOHHbIM OCHOBaHHWEM JJI1 BO3HUK-
HOBEHMUS OTHOLIEHUH CyppOraTHOrO MAaTEPUHCTBA MOXET fABJATHCA WCKJIIOUYUTEJIBHO J0r0-
BOp. /leficTByIOllee POCCUICKOE 3aKOHOJATEJNbCTBO, BIIPOYEM, HE MMeeT KaKUX-JIMOO KOH-
KPEeTHBIX M0JIOKEHUW OTHOCHUTEJIbHO pacCMaTpPUBaeMoro JOroBopa, 4YTO Ha NpaKTHKe NpU-
BOJUT K HeOIlpeJieJIeHHOCTSIM B IPaBONPUMEHEHUHU U YaCTOMYy 3JI0YNOTpebIeHUI0 TpaBaMU
cTopoHaMu jgorosopa. Kak cnpaBezgnuBo orMmedaeT C.B. An160poB, 0roBOop 0 CypporaTHOM
MaTepPUHCTBE OTHOCHUTCS K YMC/Ty TOMMEHOBaHHBIX, HO HeyPeryJMpOBaHHbIX JJOTOBOPOB®.

B cootBeTcTBUM €O cT. 432 'K P® u3-3a oTCcyTCTBUA 3aKOHOJATE/IbHO 3aKpeIJeHHbIX
CyLeCTBEHHBIX YCJOBUU JJOrOBOpPA O CyppoOraTHOM MaTepHUHCTBE NIOMHUMO YCJIOBHUU, OTHOCH-
TeJIbHO KOTOPbIX MO 3asiBJIEHHUI0 OJHON M3 CTOPOH J0JKHO ObITh JJOCTUTHYTO COTJIAallleHUE,
€/IMHCTBEHHbIM CYLIeCTBEHHbIM YCJ0BUEM, HEOOXOJUMBIM JJsl 3aK/JIKYeHUs J0roBopa o
CyppOraTHOM MaTepUHCTBe, OyJeT ABAATHCA IpeJMeT.

Kak noscuger A./Jl. Kopeukui, B rpaxZjaHCKO-IIPaBOBOM JOKTPHHE HE CJIOXKHJIOCh
eIMHOM MO3UIMU OTHOCUTEJNbHO OINpeJie/ieHUsl MpejaMeTa A0roBopa* Tak, OJjHM aBTODBI
OTOX/AECTBJISIOT NpeJMeT JO0roBOpa C KOHKPETHBIM 0/1aroM, paJiu MoJiydeHUss KOTOPOro OH
3akJitoyaeTcs (To ecTb NpeAMeT J0rOBOpa CHHOHUMHYEH MOHATUIO «0O'bEKT I'PaXKJaHCKOTOo
npaBa»); ApyTue ke — pa3/lessoT NOHATUS «0ObEKT AOrOBOpa» U «IpeJMeT JOroBopa», Mo-
HUMas N0J, NepBbIM 6J1aro, 06’beKT OyAyllero NpaBOOTHOUIEHUS], a 110/ BTOPbIM — Olpe/ie-
JIeHHOe JieiicTBue (6e3/1eliCTBUE), HAa COBepIleHHe KOTOPOro HallpaBJieH A0Tr0BOpP.

[lo oTHOLIEHHMIO K paccMaTpUBaeMOMy JJOrOBOpY 60Jsiee KOpPpeKTHOU BUJUTCSA BTOpas
03U HUA.

TakuM o6pasoM, /14 onpesie/ieHUs IpeMeTa JoroBopa 0 CypporaTHOM MaTepUHCTBe
Heo6X0/JUMO YCTAaHOBUTb OOBEKT JOrOBOPa, TO, MO MOBOJY 4Yero BO3HHUKAET OTHOLIEHHE
MeX/1y CTOPOHAMH.

1 Cemeiinblil Kogekc Poccuiickoit @enepanun” ot 29.12.1995 N 223-®3 // CobpaHue 3aKOHO/|aTe b-
ctBa P®. 1996. Ne 1. Cr. 16.

2 QepnepanbHbli 3akoH 0T 21.11.2011 Ne 323-93 «06 ocHOBaxX OXpaHbl 3J0pOBbs rpaxkaaH B Poccuit-
ckoit ®enepanun» // Cob6paHue 3akoHoaTebcTBa P@. 2011. N2 48. Ct. 6724.

3 An6opoB C.B. [IpaBoBoe peryjupoBaHHe CYyppOraTHOI'0O MaTePUHCTBA : MOHOrpadus / OTB. pef.
AH. JleyuikuH. M.: Octunuadopm, 2020. C. 111.

4 Kopenkun A.Jl. loroBopHoe npaBo Poccuu. OCHOBBI TeOpUM U NpaKTUKa peanusapuu. - M.: UKL
«MapT»., 2004. C. 34.
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K.®. ®apakmnHa NpuBOAUT HEOPAWHAPHYIO TOYKY 3PEHMUS, COTJIaCHO KOTOPOH 00b-
€KTOM OTHOLIEHUS MeXJy CyppOraTHOM MaTepbl0 U NMOTEeHLHMAJTBHBIMUA POJUTENSAMU OyJAeT
SIBJSITbCS SMOPHUOH KaK OO'bEKT, B OTHOIIEHUM KOTOPOTO COBEPIUANTCH AEWCTBUSA N0 UM-
IJIAaHTALMU U pa3BUTHIO. Pa3BUBas 3Ty MbIC/b, UCC/IEe[0BaTe b YKa3blBaeT HA CX0XECTb [J[0-
roBOpa O CypporaTHOM MaTepHUHCTBE C JOTOBOPOM IOAPAZA, IOCKOJbKY €ro KOHe4YHbIN pe-
3yJIbTaT NPOABJAETCHI B PU3NIECKOM BbIpaXKEHUH, & UMEHHO N0JIyYeHHe POXKJeHHOI0 XXUBO-
ro pe6enkal.

[lTogo6Hasa no3unya UMeeT NpaBo Ha CyLeCTBOBaHUE, OZHAKO MpPeJCTaBIsAeTCs HeJo-
CTaTOYHO apryMeHTUPOBAHHOM: 0 MPAMOTro BBeJeHUd B ['paxxgaHckui Kogekc PO nmosoxe-
HUM 06 3MOPHOHE, a TaKXKe OpraHax, NpeJHa3Ha4YeHHbIX JJI TPAHCIJIAaHTALlUK, KaK 00'beKTax
rpaXkJ@aHCKUX NpaB C OCOObIM NPABOBBIM PEXUMOM paccMaTpuBaeMasl JIOrM4YecKas KOH-
CTPYKLUs OyZieT CTPOUTBCA JIMIIb Ha IPeAI0JI0XKEeHUAX.

E.C. MuTpsakoBa oTCTauBaeT MO3ULUIO, COTJIACHO KOTOPOM IpeJCTaBJISAeTC BO3MOXK-
HBIM IIOJIHOE yperyJMpOBaHHe CyppOraTHOrO MaTepHUHCTBA HOPMAaMU O BO3Me3JHOM OKasa-
HuM ycayr?, C nof06HOM TOYKM 3peHus MoJ 06beKTOM JJ0roBopa cjlelyeT MOHMMATh OKa3a-
HUE yCIYT KaK 00'beKT IpakJaHCKUX NPaB, HOPMAaTHMBHO 3aKpemnJeHHbId B cT. 128 'K PO y,
COOTBETCTBEHHO, CIOCOOHBIM BBICTYNIATh B Ka4eCTBe 00'beKTa BO3HUKAIOLET0 Ha OCHOBAaHUHU
JloroBopa mnpaBooTHouleHus. [IpegMeToM ke JoroBopa BUAATCA HeNOCpeJCTBEHHbIe JeW-
CTBHUSA CTOPOH, HAallpaBJIeHHbIe HA OKa3aHUe 3TUX CaMbIX YCJIYT: CO CTOPOHBI MOTEeHLIMAJIbHBIX
poauTesiel - omsaTa Kak MeJULMHCKUX YCIYT 10 OCYLeCTBJEHUIO NpoLeAypbl UMIIJIAHTA-
MY 3MOPHOHA, TaK U YCJAyr CypporaTHOM MaTepH; CO CTOPOHBI K€ CyppOraTHOW MaTepHu -
BO3Me3/iHble JeWCTBUS 10 NPOX0XK/JeHNUI0 UMIJIAHTALlUM FeHeTUYeCKH Yy»K0ro el 3MOPHUOHa,
€ro BbIHAIIMBAHUIO U POXKEHMUIO.

BrnpoueM, faHHOe MHeHHMe TaKXXe HeJib3f pacCMaTpUBaThb KaK HMCTUHHOE: XOTA Ha
IpaKTHKe JJOrOBOP O CyppOraTHOM MaTEePUHCTBe IMOYTH BCerJa U HOCUT BO3Me3/IHbIM XapaK-
Tep, 3TO He OTMEHsIeT BO3MOXXHOCTb €ro 3aK/II04YeHHs Ha 6€3B03Me3/JHOU OCHOBE.

C.B. An60opoB yKa3bIBaeT, UTO LieJIbl0 IPUMEHEHUs] CypporaTHOTO MaTepUHCTBA MO-
TeHIMaJbHBIMU POJUTENAMU Gy/leT ABNATLCA KOCBEHHOe JiedyeHue Gecriogus’. Ucxoas us
3TOro0, UCCae/0BaTesieM JieJlaeTcsl BbIBOJ, YTO OObEKTOM OTHOIIEHUH CyppoOraTHOTO MaTe-
pPUHCTBA OyJeT ABJATbCA HU YTO MHOE KaK 3/0pOBbe CYNpyros (Kak ¢uU3HYecKoe, TaK U ICH-
X0JIOTMYeCcKoe), T.e. OIpe/ieJleHHOe HeMaTeprabHoe 6.J1aro.

[lono6Has Toyka 3peHUs] MMeeT HOPMAaTUBHOEe 0OOCHOBaHME U MOTOMY NpeJCTaBJs-
eTcd BepHOM: 1. 1 c¢T. 55 OCHOB 0xpaHbl 3/J0pOBbs I'PaXKaH PSAMO OTHOCUT CypporaTHoOe Ma-
TEPUHCTBO K OJJHOMY W3 BHUJIOB BCIIOMOTAaTEJIbHBIX PENpPOAYKTHUBHBIX TexHosoruy, [lprkas
Mun3gpaBa Ne803H ycTaHaB/IMBaeT UCYEPNBIBAOIIMK lepe4yeHb OCHOBAHUM [IJIS1 IPUMeEHe-
HUSA CyppOTraTHOTO MaTEPUHCTBA U N0 MeJAULUHCKUM OCHOBAaHHUSM OIpaHHUYMBaAET 3ab0JeBa-
HHSI, 10 KOTOPBIM JIMIIa UMEIOT IPaBO BOCIOJb30BaThCA CypPPOraTHBIM MaTePUHCTBOM®.

AprymMeHTHPOBAaHHO ollpeziesiisd 00beKT BO3HHUKAIOLIMX M3 JO0r0OBOpa OTHOILEHHUH,
C.B. An60opoB B TO ke BpeMsl BbICKa3blBaeT JOCTAaTOYHO HEOJJHO3HAYHOe MHEHHE, COrJIaCHO
KOTOpPOMY 06pa3yrolasicsa Mex/1y NoTeHUaJbHbBIMU POAUTE/SIMUA U CYppPOraTHOM MaTepbio

1 ®apakwnna K.@. Illpeamer JoroBopa cypporaTHOro MaTepUHCTBa: TeOpuUs W MpakTHKa //
AkKTyasbHbIe Ipo6JieMbl poccuiickoro npasa. 2013. Ne6. C. 738 - 742.

2 MuTpsikoBa E.C. [IpaBoBoe peryJiipoBaHue CypporaTHOro MaTepuHCTBa B Poccuu : aBToped. auc. ...
KaHJ. op. HayK. - TiomeHs, 2006. 24 c.

3 An6opos C.B. [IpaBoBoe perysnpoBaHKe CypporaTHOro MaTepuHCTBaA : MoHorpadus / C.B. An6opos ;
oTB. pef. A.-H. JleBymikuH. M.: Octunuadopwm, 2020. C. 45.

4 Ilpuka3 MuHucTepcTBa 3apaBooxpaHeHusi Poccuiickoit ®Penepanun ot 31.07.2020 Ne 803 "O
NOpsi/IKe UCMOJIb30BaHUS BCIOMOrATesJbHbIX pPENpPOAYKTUBHBIX TEXHOJIOTMH, MPOTHBONOKA3aHUAX U
OTpaHUYEHUSAX K UX npuMeHeHuio" (3apeructpupoBaH 19.10.2020 Ne 60457) // OdbunuanbHbIi UHTEpPHET-
nopTas npaBoOBOH HHbOpMaLUH. URL:
http://publication.pravo.gov.ru/Document/View/0001202010190041?index=9
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CBSI3b HOCUT He IpaX</JaHCKO-PaBOBOM, a ceMeliHOo-paBoBoi xapakTepl. C 3TUM Hesb3s Co-
IJIaCUThCS: CTOPOHBI JOTOBOPA He BCTYNAIOT B Opak, He 06pa3yloT CEMbIO, OTHOLIEHUS MEXAY
HUMU HEBO3MOXXHO OXapaKTepPHU30BaTh KaK CEMENHO-NPaBOBLIE.

AHanu3npys JIOTUYeCKyl0 KOHCTpPYyKLHUIO, npefyoxeHHyw C.B. Asn60poBbIM, MOXXHO
cAesiaThb BbIBOJ, O TOM, YTO MpPEeJAMETOM paccCMaTPUBAEMOr0 AOTOBOpa OYAYT ABAATHCH AeH-
CTBHS CTOPOH IO OMOCPEZ,0BAHHOMY JIEYEHHUIO 3/J0POBbS NOTEHIMA/IbHbIX POAUTEJEN.

BoJsiee moipo6HO XapaKTep paHee YNOMSHYTBIX IeMCTBUU pacKpbIBaeT U JOIMOJIHSET
no3unusa E.B. CTe6sieBoil: mpeMeTOM A0T0BOpa SIBJASAIOTCA AEUCTBUSA CyppOraTHOM MaTepu
10 BbIHAIIMBAHUIO U POXK/AEHHUIO pebeHKa U JeCTBUS TeHETUYeCKUX poAuTeer (poauTens)
0 obecrnevyeHUI0 yCA0BUN, HEOOXOAMMBIX [IJI1 HOPMaJIbHOTO Te4eHUs 6epeMeHHOCTHU U Po-
1082 Co CTOPOHBI e NOTeHLUaNbHbIX POAUTE/eH N0/ TAKUMH JeiCTBUSAMU ClefyeT NOHHU-
MaTb obecrieyeHUe YCJOBUU JJis1 UMIJIAHTALMU 3MOpPUOHA (II0J60p COOTBETCTBYIOIEN Me-
JUIUHCKOW OpraHu3aliyiy, OIlJlaTa ee yCIyT, IpeAoCcTaBJeHue TeHETUYeCKUX MaTepHUaloB U
Tak fgaJee).

Heob6xoauM0 OTMeTUTH, YTO NO3ULUA UCCJIe[0BaTesisl NpeACcTaB/sSeTC BEPHOU IO
cBoell GOpMyJIMpPOBKeE: IPeAMETOM OYAYT SABJASATHCS UMEHHO AEUCTBUSA MO BbIHAIIMBAHUIO U
pOXJeHHI0 pebeHKa, a He CaMO BbIHALIMBaHUe U poxJeHue. PoxxeHue B Teopuu npasa Tpa-
JULHOHHO OTHOCHUTCS K OTHOCHUTEJIbHBIM COOBITUSIM, BBIHALIMBAaHUE e CKopee MoJpa3yMe-
BaeT AJISIIMICA MPOoLecc, MMEIUNM HEKOTOPbIe YepThl GpaKTa-COCTOSHUSI.

Ucxops U3 aToro, BeIHalIMBaHUE U POXK/JeHUe clelyeT IOHMMAaTh CKOpee Kak LieJly, Ha
KOTOpbIe HallpaBJIEHbI JeUCTBUSI CTOPOH JoroBopa. HemocpeacTBeHHO e JIEMCTBUS, COCTAB-
JIF0IIMe pejMeT Jor0BOPa, BO3MOXHO ONpeJe/IMTh JIUIIb Ha OCHOBE CUCTEMHOTr0 aHa/n3a
HOPM, Pery/JavMpyoliux OTHOUIEHHS CYppOTaTHOr0O MaTepPUHCTBA.

BykBa/ibHO€E TOJIKOBaHHUE JieTaJlbHOU e QUHUIUU CyPPOraTHOTO MaTEPUHCTBA O3BO-
JiieT ONpee/UuTh, YTO B KauyeCcTBe 00s3aTesIbHbIX JeMCTBUMA CO CTOPOHBbI NMOTEHILHUAJbHBIX
poauTesiell OyAyT omJiaTa YCJAYyrd M0 MeJAULMHCKOMY BMeELIATeJbCTBY, @ TaKXKe MpeioCcTaB-
JieHUe TeHeTUYeCKOro MaTepuasa s AajbHeWllleld UMIJIAaHTAlUH; CO CTOPOHBI XK€ Cyppo-
raTHOW MaTepy — UMIJIAHTALUS YyXKOro0 JJisl Hee 3IMOPHOHA, a TaKKe 3alpeT Ha JelCTBUS,
OTPUILATEJIbHO BJHUSIONIME Ha 1[eJIM 3aK/JII0YEHHOr0 JJ0roBopa — BbIHAUIMBAHUE U POXKJEeHUE
pebeHka (HampuMep, MOMbITKA HEOOOCHOBAaHHOT'O0 UCKYCCTBEHHOrO NpepbiBaHUS GepeMeH-
HOCTH).

OTaesbHO HEOOXOUMO OTOBOPUTH TO, YTO B MpeJMET J0roBopa He OYJeT BXOAUTh
JleiICTBUS CyppOraTHOM MaTepu IO Iepejlaue HOBOPOXAEHHOro pebeHKa MOTeHIHaJTbHbIM
poautensaMm. U3 ToskoBaHusd 1. 4 ct. 51 CK PO cieayeT, 4To noTeHIMalbHble POJUTENU MO-
T'YT ObITh 3alIMCaHbl B KaUeCTBe pOJAUTeEJEN /i peOeHKa TOJIbKO B CJy4yae COrJiacus Ha 3TO
CypporaTHOW MaTepH; OTKa3 »Xe CypporaTHOW MaTepu OyJeT SBJIATHCHI 3aKOHHBIM, OJJHAKO
0CIIOpUMBIM®,

[logBOAS UTOT, MOXKHO CJle/1aTh BbIBOJ, O CAMOOBITHOCTH MpeJMeTa JOroBopa 0 Cyppo-
raTHOM MaTEPUHCTBE, BbIEJSIOIIEr0 JAaHHbIA JJOrOBOP B COBPEMEHHONW POCCUMCKOM JI0TO-
BOPHOM cucTeMe. B moJj060HOM CUTyallMy BUAWUTCS PAa3yMHbIM NpeJJioKeHHe O MOBbIIIEHUU
BHHMaHHUS CO CTOPOHbI 3aKOHOJATeJsl K HOBOMY TUIy oTHouleHu. [IpencrassisieTcss o6oc-
HOBAHHBIM TpeJJioXKeHHe 0 pa3paboTke oTaeabHOro denepasbHoro 3akoHa «0 oroBope o
CyppoOraTHOM MaTepUHCTBE», PEryJUPYIOUIero CBsI3aHHblEe C CyppOraTHbIM MaTePUHCTBOM
baKTU4YeCKU yCTOABIIMECS OTHOLIEHHS.

1 An6opoB C.B. [IpaBoBoe perysupoBaHHe CyppOTraTHOrO MaTEPUHCTBA : MoOHOrpadus / OTB. pen,.
AH. JleByuikun. M.: Octuniuadopm, 2020. C. 110.

2 Cre6sieBa E.B. [Ipo6sieMbl peanv3anuu npaB YYaCTHUKOB OTHOIIEHUH CyppOraTHOTO MaTEPUHCTBA :
aBToped. AuC. ... KAH. IOP. HAYK. - M., 2012. 19 c.

3 [loctaHoBseHue [lnenyma Bepxosuoro Cyga P® ot 16.05.2017 N2 16 «O npuMeHEHUHU CyAaMU 3aKO0-
HOJlaTe/IbCTBa NMPU PacCMOTPEHUM JieJl, CBA3aHHBIX C YCTAaHOBJIEHUEM IPOUCXOXAeHUs feTel» // BroseTeHn
BepxoBHoro Cyga P®. 2017. Ne 7.
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AKTbI CYIEFHOH U APBUTPAYKHOU MPAKTUKU B CUCTEME
UCTOYHUKOB MEKAYHAPOAHOI'O YACTHOTI'O ITPABA

0. KO. IIonosa,

cmydenm Opuduveckozo uHcmumyma

Aamatickoeo eocydapcmeenHo20 yHU8epcumema, 2. bapnaya.
HayuHwlll pykogodumens: K.10.H, doyenm E. 0. KosasieHko.

Hcnosb3oBaHue cyfebHOro mpelLeZeHTa B KayecTBe MCTOYHMKA IpaBa BooOule, U
MeX/lyHapOJHOM YacTHOM IIpaBe B YAaCTHOCTH, BbI3bIBA€T JUCKYCCHUU KaK B TEOPUHU IPaXK-
JlaHckoro npouecca, Teopud MYII, Tak u Ha npakTuke. CyfeOHbIN NpeLefeHT paHee pac-
CMaTpUBaJicd B KayecTBe MCTOYHUMKA MYII To/bKO B cTpaHax aHIJIOCAKCOHCKOro npasa. B
pPOMaHO-repMaHCKOM NPaBOBOU CEMbe UCTOYHUKOM IpaBa MpPU3HABaJICd TOJbKO HOPMAaTHUB-
HbIM aKT, KAK OCHOBHOW, @ UHOT/Ia U eJUHCTBEHHbIN UCTOYHUK NpaBa. Ho Ha coBpeMeHHOM
JTale CyLeCTBYIOT BaXkKHble 006J1aCTH NPaBa, B KOTOPbIX, B CUJIY Pa3JIMYHbIX IPUYKH, BOOOIIEe
OTCYTCTBYeT IPaBOBOE peryJIMpOBaHHE UJIM OHO OrPaHUYMBAETCS 00Lel OTChIJIKOW UJIH pa-
MOYHBIMU HOPMaMHU. ITO 0GCTOATEBLCTBO, @ TAKXKE CTPEMHUTE/IbHOE pa3BUTHE OTHOIIEHUH B
pas3/IM4YHbIX 06JIaCTAX NPUBOJUT K HECMOCOOHOCTH 3aKOHOJaTeJssl BOBpeMs IOCHeBaThb 3a
MEeHSIOILEeNCS JeMCTBUTENbHOCTBIO, YTO CIOCOOCTBYET Pa3BUTUIO CYJEHWCKOTO HOPMOTBOP-
yecTBa.l

[Tox cyne6bHOM M apOUTpaAKHOM MPAKTHUKOM, BBICTYNAILIEH UCTOYHUKOM MpaBa, Mo-
HUMAlOT pelleHus CyJ0B, KaK NpPaBUJIO, BbICIIMX MHCTAaHLMN, UMelLe MPaBOTBOPUYECKUN
XapaKTep, BbIHeCEHHbIE 110 KOHKPETHOMY JieJly U SIBJSA0LAECS 0083aTe/IbHbIMU AJ151 JaHHbIX
CyZleOHBIX OpPraHOB, a TaKXe [Jil BCeX Cy[0B HU3LIEeN MHCTAHLMU NPU PACCMOTPEHUU UMU
aHAJIOTUYHBIX JleJl B AajibHeMleM. [[paBoTBopYecKas poJib CyOB 3aKJIKYaeTCd He B CO3/a-
HUU HOBBIX HOPM, — IPaBONPUMEHUTE/Ib HE UMeeT 3aKOHOTBOPYECKUX NOJIHOMOYUU U He
MOXKEeT «TBOPUTb» NpaBo. Cy/bl BbIABAAIT AeUCTBYOLee (I03UTUBHOE) MPaBo U GOpMyJiu-
PYIOT ero Kak CUCTEMY IOPUJHUUYECKU 00513aTe/IbHbIX NpeAnucaHui. [Ipu 3ToM npaBoTBOpYe-
CKad J1eITeJIbHOCTb CYJ0B 3aBUCUT OT CyZleMCKOTI0 yCMOTPEHUH, KOTOpOe UMeeT pellawliee
3HaueHUe MPU BbISIBJIEHUU CIO0XKUBLIMXCS MPABUJI OBeJleHUs], IPU3HAHHBIX 0611eCTBEHHbIM
CO3HaHUEM B KayecTBe 06s3aTe ibHbIX. [IpUHIMI CBOOGO/bI CY/IeMICKOTr0 YCMOTPEHUS — OJIMH
M3 OCHOBHBIX NPUHLUIOB cyaonpousBoacTBa. B MUII aToT npuHuun numeet ocoboe 3Haude-
HUe: BOCIOJIHEHHE MpOo06esioB NPaBOBOrO PEeryJMpOBaHUs], YCTAHOBJIEHHE «IOJpa3yMeBae-
MOW» BOJIU CTOPOH, ONpe/ie/ieHHe 3aKOHA «CylleCTBa OTHOLIEHHUS», YCTAHOBJIEHUE KPUTEpPHU-
eB HauboJiee TeCHOM CBSI3U — NpsiMasi 0013aHHOCTb CY/10B.2

Cyzneb6Has v ap6UTpakHasi NpaKTHUKa Kak ucToyHUK MYII xapakTepeH A4 psijia rocy-
JlapCTB, IPUYEM B HEKOTOPBIX U3 HUX OH fBJIA€TCA OCHOBHBIM UCTOYHUKOM I1paBa. Takoe no-
JIOXKEHUE CyLeCTBYeT B BeJIMKOGpUTaHUH, TaM JeUCTBYeT CUCTeMaA CyZieOHbIX pele/leHTOB,
T. €. BbBIHECEHHbIX paHee PYKOBOJSILIMX CyAeOHbIX pelleHUH, BBISABASAIIIUX JeHCTBYyOIee
npaBo U popMupyoIUX ero. Takxke mpeleieHTHOe MPaBO HauWboOJIblee pacnpoCcTpaHeHHe
Hauwio B CIIA, ABctpanuu, HoBoit 3enanguu, Kanage. B aTux 3apy6exHbIX rocy/lapcTBax
aHIJIO-CAaKCOHCKOW MPaBOBOW CEMbHU Cy/leOHast U apOUTpaXkHasl MPaKTHKa B KayeCTBe UCTOY-
Huka MYII urpaet fjaxke 60Jiee BaXKHYI0 POJib, YEM HALlMOHAJIbHOE 3aKOHO/IATEJNbCTBO U MEX-
JlyHapOo/HOe MpaBso.

B cTpaHax poMaHO-repMaHCKOM MPaBOBOUM CEMbU OTHOIIEHUE K CyZleOHOW MpPaKTHUKe
MHOE HeXeJIM B CTpaHax aHIrJIMKcKoro npasa. Hampumep, B ®PI' cuuTaercs, yTo npaBo He
MOXKeT ObITh CO3/1aHO MOCPEACTBOM CyAeOHBIX pelieHUH. [paxkaaHCKUN KoJleKC ABCTPUH He

1 UnmakoBa A. 0. Mex/ijyHapo/JHOe YacCTHOE MPaBo: YYeOHUK U NMPAKTUKYM AJis By30B. — M.: FOpaifT,
2023. —C. 65.

2 T'erbman-IlaBnoBa U. B. MexayHapoHOe YaCTHOE MPaBo: y4eOHUK A1 By30B. — M.: lOpaiit, 2023. —
C.59.
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NpU3HaeT «CyAebHOe MpaBO» MCTOYHUKOM NpaBa. C TOYKM 3peHHUs (paHLYy3CKOU Teopuu
npaBa, NpeleseHTHOe NPaBO OTCYTCTBYeT BOOOLe. ITO 0ObACHAETCI TEM, UTO B CTpPaHax
KOHTHMHEHTAaJIbHOU EBpOIBI COTHHU J1eT roCroACTBOBaJIA Uies BEpXOBEHCTBA 3aKOHA U «IIPH-
opUTeTa MMUCAHOIO0 IpaBav», a poJib IpeLeileHTa B KOHTUHEHTAJIbHOM IIpaBe ollpejesidaiach B
3aBUCUMMOCTHU OT XapaKTepa U YPOBHS Cy,e0HOT0 MPaBONPUMEHEHUSI.

CerofHs OTYETJIMBO NPOCMAaTPUBAETCA TeHJEHIUs COJIMKEeHUS U B3aUMHOIO obora-
IleHUs aHIJIO-CAKCOHCKOU U pOMaHO-repMaHCKOM MPaBOBBIX cUcTeM. Tak Bo @paHuuy, ecau
0 06CY>K/laeMbIM M pelllaeMbIM BONPOCAM HMMEITCS NMpobesbl B 3aKOHOATEbCTBE, pelle-
HuA KaccaunoHHoro cyza @paHIyu cay»aT He TOJIBKO OOLIMM OPUEHTHUPOM, HO U NPUHLIU-
NHUaJIBbHBIM yKa3aTeJsieM IIPU pelleHUU KOHKPETHBIX JeJl. B CBA3U € 3TUM MOXHO 3aKJ/IIOUUTh,
YTO pOJib CyZle6HOM MPAKTHUKU BO PpaHLIMU COCTOUT HE TOJIbKO B MPHMEHEHHU JelCTBYIO-
11ero 3aKOHO/JATeJIbCTBa, YTOYHEHUU CMBIC/IA €r0 HOPM TaM, I'/ie OH He BIIOJIHE fICeH, U aJall-
TalUM ero K KOHKPETHBIM 00CTOSATEbCTBAM /[leJ1a, HO U B BOCIIOJIHEHUH B C/ly4ae HEOOX0U-
MOCTH OTCYTCTBYIOIIMX MPaBOBbIX HOPM. biarozaps TakoMy noaxo/y Bo ®paHijuu B HaCTO-
sulee BpeMs JeUCcTByeT 00Jiblioe KosndyecTBO HOpM MUII, koTopble 6bLIM NepBOHAYa/IbHO
CO3/1aHbl UMEHHO CyJIeOHOUM MPAKTUKOM, a yKe B Aa/ibHENIIEM HAIJIM OTPaXKEHUE B 3aKOHO-
JlaTeJIbHbIX TEKCTax. A HEKOTOpbIE MOJIOKEHUS, CPOPMYJIMPOBaHHbIE Cy[AMU C L|eJIbI0 pery-
JIUPOBaHUS OTHOIIEHUH, OCJIOXXKHEHHbIX UHOCTPAHHBIM 3JIEMEHTOM, IPUMEHSAIOTCSA Ha MpakK-
THKe, XOTS Y He MOJIYYHUJIM 3aKOHOAATeJIbHOr0 3aKpelyieHud 0 cux nop. Tak, HanpuMmep, cy-
Jle6HasA npakTHUKa cGopMyJMpoBaia Ha OCHOBE JIMLIb HECKOJIBKUX cofepaBiuuxcs B Kogek-
ce HanosieoHa 04HOCTOPOHHUX KOJIJIM3UOHHBIX HOPM.

To ke camoe ¥MeeT MeCTO U B JJPYTrUX CTpaHaX, TPAJULIMOHHO He MPU3HAILIUX Ipe-
nezeHTHoe npaBo. B coorBetcTBuu ¢ 'K Ucnmanuu cy by, B aHaJIOTUYHBIX CAy4dasx, LOJKHBI
obpalaThbCs MOCAe[0BaTeNbHO K 00bIUal0, CYy/leOHOMY pellleHHI0, 061MM NpUuHIUnaM. Takum
obpa3oM, He OyAyuu opUIMATBHO MPU3HAHHBIM UCTOYHHUKOM NpaBa, Cy/leOHas NpaKTHKa BCe
»Ke UMeeT 60JIbLI0e 3HaYeHHe, IOCKOJIbKY MOXKeT paKTUYeCKH U3MEHSTh M0JIOXKEHUS 3aKOHa
Y YCTaHaBJIMBATh COJiepXKaHUe 001X NPUHIMIIOB IIpaBa.

B ct. 1 TK lIBelinapuu ykasaHo: «[Ipyu oTcyTCTBUM 3aKOHA U 00OblYasi Cy/bsl AOJKEH
peliaTh Ha OCHOBAaHUM TAaKOI'0 NpaBUJIa, KOTOPOE OH YCTAaHOBMJI, €C/IU Obl OblJ 3aKOHO/ATe-
JieM». B cBA3U ¢ BcTynsieHueM B cuiy 1 auBapda 1989 r. 3akona o MUII pa3sinyHbie paBoBbIe
IIOJIOXKEHUA, IOCBALIEHHble PEryJMpOBAaHUI0 OTHOLIEHWH, OCJIOXHEHHbIX HWHOCTPAHHbIM
3JIeMEHTOM, U IepBOHA4Ya/bHO BbIpabOTaHHblE CyJaMHM, MOJYYWUJIU 3aKOHOJATeJbHOEe 3a-
KpenJieHue.l

BaxxubiM uctoyHukom MUII Kurtaa asiadwTca PykoBoadlue ykazaHus BepXxoBHOro
HapogHoro cyga KHP o Bonnpocam rpaxkjaHckoro npasa.

HecMoTps Ha To yTo HUepsaHabl OTHOCAT K pOMaHO-TepMaHCKOM [IPaBOBOM CeEMbe, B
CTpaHe [l0JIT0e BpeMs OTCYTCTBOBAJIM 3aKOHOJATeJIbHbIe aKThl, IOCBAILEHHbIe peryJupoBa-
HUIO OTHOLIEHWH C MHOCTPAHHbIM 3jieMeHTOM. B c¢BaA3u ¢ atuM MYII cTpanbl BI1oTh 10 80-X
rr. XX B. pa3BUBAJIOCh HCKJIIYHUTEJbHO 6Jiarofiaps /esiTeJIbHOCTH Cy/leOHbIX OpraHoB. B
Jla/ibHeNIIeM MOAX0/bl, BbIpaboTaHHbIe CyZe6HON MPAKTHUKOMW, B 0COOEHHOCTH BepXOBHBIM
CyZlOM CTpaHBbl, JIeTJIM B OCHOBY pa3pabaTbhiBaeMoro 3akoHojaTtesbcTBa no MYII, oagHako cy-
JleOHble pelleHus] U Cero/iHs UrparT B cucTeMe npaBa HujepsiaH/[0B 3HAaUUTEbHYIO POJib.

B ®OPT cyujecTByeT psii UCKJIIOUEHUN, CBU/IETEIBCTBYIOLIMX O HAJIMYKMU B 3TOU CTpaHe
HEKOTOPOro Moi06usl CUCTeM MpeleleHTHOTo npaBa. HanpuMmep, B cuiy TpeboBaHUSA NpPaBoO-
BOM ONpe/ieJIeHHOCTU NMPABOBOU CUCTEMbI HMIXKECTOSIIIME Cy/Abl CAEeAYIOT pEUIeHUsM Bbllle-
CTOAUIMX BCJEJCTBUE UX ybexzaawieid cuibl. [IpeamecTByromue pelnieHus JeUCTBYIOT Ha
NPOTSP)KEHUU KOHKpPETHOro neproza BpeMeHu. B ®PI’ yem paHbllle BbIHECEHO pelllEHUE, TEM
MeHblIel ybexanllel cujioi oHO 06J1alaeT, U, HA060POT, YEM O3/ HEe M0 OTHOIIEHUIO K

1 I'paxxganckuit kogekc llIBeinapuu ot 10.12.1907 r. // Fedlex. The publication platform for federal
law. [s1iekTpouHbIH pecypc] // URL: https:// www.fedlex.admin.ch/eli/cc/24/233_245_233/en.
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JleMCTBYOLIEMY JJIMTeJIbHOe BpeMsl 3aKOHY BbIHECEHO pelleHHe, TeM 0oJIblie ero yoexzaro-
1as CuJa.

B HacToslee BpeMs Takxe CYILECTBYIOT yZa4yHble IPUMepPHI yXKe CJIOXUBILEHCAd U
JleMCTBYIOIlel perMoHa/IbHOM CHCTeMbl Ipelie/leHTHOTO NpaBa. B JaHHOM KOHTeKCTe pedb
IpeXxJie BCero CTOUT BECTU O eBPONEeNCKOM IpeleleHTHOM IIpaBe, CJ0KUBLIEMCS B paMKax
EC u BeipabotanHoM CygoM EC. Bce pemenus atoro Cyzna 06s3aTesIbHBI /151 TOCYAapCTB —
4y1eHOB EC, X HallMOHA/IBHBIX CYZ{0B U aMUHUACTPATUBHbBIX OPTraHOB, PU3UYECKUX U IOPUU-
YeCKUX JIML, ¥ aBTOMAaTH4YeCKU UMEeIOT XapaKTep IpeleseHTa, YTO M03BOJIAeT yTBePXAaTh,
YTO OHU HOCAT HOPMATUBHBIYA IPAaBOBOM, a He UHAUBU/Ya/bHbIA XapakTep. TakuM o6pa3om,
Cyn EC urpaet pemamuiy poJib B pa3BUTUM PErMOHAJILHOIO0 MeXAYHAapOAHOr0 4YaCTHOIO
npaBa B rocyziapcrBax — 4jieHax EC.1

B Poccun cyneb6Has npakTukKa [0 HeJlaBHEro BpeMeHM He paccMaTpUBaslach KakK HC-
TOYHMK IIpaBa, HO B NOCJIeJHUE T'O/ibl ITOT BONPOC ABJIAETCA JUCKYCCUOHHBIM.2 C 0JHOU CTO-
POHBI, OTE€YEeCTBEHHbIN 3aKOHO/JATe/Ib PaclileHUBaeT NPAKTUKY NPaBONPUMEHUTEJIbHBIX Op-
raHOB B Ka4yeCcTBe OCHOBHOI'O CPeACTBA JJI TOJKOBaHUA, ONpe/ieJIeHUs U IpUMeHeHUs Ipa-
BOBBbIX HOpM. C pyroM CTOPOHBI, TAKOW NOJXOJ NOJIHOCTbIO MPOTHBOPEUYUT CJIO0KUBLIEKCA
npakKTUKe. B 4acTHOCTH, UMeIOTCA NPUMepbl peryJIMPOBAaHUA CI0XKHENIIMX KOHPJIMKTOB Ha
OCHOBE MHCTUTYTA aHAJIOTHUH, B TOM YUCJIe U 110 BOIIPOCAM MeXYHAapOAHOI'0 IpaXJaHCKOro
npolecca B NIpaKTHKe poccuiickux cyaoB. Tak, AIIK P® He npeaycMoTpes HOpMBI O TOM, YTO
INPOUCXOAUT B CJydyae OTIpaBJI€HUd 3alpoca O MpeJoCTaBJeHUH JOKYMEHTOB U3 Jpyroro
rocyZapcTBa o CIOpYy € y4acTHeM MHOCTPAHHBIX JIML: pacCCMOTPEeHHe JeJia IPUOCTAHABJIM-
BaeTCAd WJIM OTKJAJbIBaeTCAd A0 IOJy4eHUs 3alpOLIeHHbIX JOKYMEHTOB MJIM OTKasa B UX
npeaocrasjeHMU? Ha npakTuKe CyJbl MCIOJb30BaJIX aHAJOIUYHO C JPYTUMU CUTYaLUAMHU
cT. 158 AIIK P® 06 oTJ/io)KeHUU pacCMOTpeHUs Aesa. BnocieacTBUM NOAX0/I, 3a/I0’KEHHBIN B
onpejeseHUsAX 06 OTJIOXKEHUH KOHKPETHBIX JieJl, I0JIy4uJl 3aKpelsieH’e B 00Liel 3alucy B
noctaHoBjsieHUH [liienyma BAC P® o1 11.06.1999 Ne 8 «O gelcTBUM MeXAYHAPOJHBIX JOT0-
BopoB Poccuiickoit @efepanu NpUMeHUTENbHO K BONpOCaM apOUTPa)KHOrO IMpolecca»3 U
noctaHoBieHuH [lnenyma BepxoBHoro Cyna PO ot 27.06.2017 N2 23 «O paccMoTpeHHH ap-
OUTPaXKHbIMU CyJaMH JieJl 10 3KOHOMHUYECKUM CIOpaM, BO3HMUKAKOLUM W3 OTHOLIEHUH,
OCJIOXKHEHHBIX UHOCTPaHHBIM 3J1EMEHTOM»4,

Ha camoMm fiesie poccuiickue cyZibl U apOMTPaKU UTParOT TOYHO TAKYI0 XKe pOoJib 10 BbI-
SIBJIEHUIO JIeMCTBYIOLIEro NpaBa U ero GopMyJIMPOBaHUIO, KaK U CY/ibl TeX TOCyAApPCTB, B KO-
TOPBIX CyleOHasA NpaKTUKA NpHU3HaHA OPULHAIbHBIM UCTOYHUKOM NpaBa. 3HaYyeHue UCTOoY-
HHUKa [IpaBa UMEIOT B NIEPBYIO oUepeb pa3bscHeHUs IieHyMoB BepxosHoro Cyna P® u BAC
P®, koTopsble nocJe ynpasHeHUd CyZia He YTPAaTHUIU CUJTY.

BaXHBIM 3TanoM pasBUTUSA OTEYECTBEHHOI'0 MEeXJYHAapOJHOI0 YaCTHOIO IpaBa cJe-
JlyeT npu3HaThb yTBepxaeHue [lnenymom BepxoBHoro Cysaa P® HOBOro mocTaHOBJIEHUS OT
09.07.2019 Ne 24 «O npruMeHEeHHUU HOPM MeXJyHapOJAHOr0 4aCTHOTO IpaBa cyAaMu Poccuii-
ckort Penepanum».s

1 MemepsikoBa O. M. IlpaBo EBpormeiickoro corw3sa: y4eGHUK W MPAaKTHKyM AJs 6akajaBpuara u
Maructparypsl. — M.: FOpaiiT, 2016. — C. 58.

2 MumkuHa Y. C. O npu3HaHUU cyAe6HON MPAaKTUKU UCTOYHUKOM pOCCUIicKOoro npaBa // Xo3gaUcTBO U
npaBo. 2013. Ne 4. C. 75.

3 lloctaHoBsieHue [lnenyma BAC PO oT 11.06.1999 Ne 8 «O meHcTBUM MeXAYHApPOJHBIX JOTOBOPOB
Poccuiickoit Pefepanny NTpUMMeHUTENBHO K BOIpocaM ap6uTpaxkHoro npouecca» // BectHuk BAC P®. 1999.
Ne 8.

4 TloctaHoBnenuun Ilnenyma BepxoBHoro Cyza P® ot 27.06.2017 Ne 23 «0O paccMmoTpeHUHU
apOUTPKHBIMU CyZaMU JieJ N0 IKOHOMHUYECKHMM CIIOpaM, BO3HUKAIOUIMM W3 OTHOIIEHHWH, OCJI0KHEHHBIX
MHOCTPaHHBIM 3JieMeHTOM» // Brosnetens BepxoBHoro Cyza P®. 2017. Ne 8.

5 TlocranoBienue Ilnenyma BepxoBHoro Cyza P® ot 9.07.2019 Ne 24 «0 nmpuMeHEHUH HOPM
MeX/IyHapo/JJHOT0 4YaCTHOro mnpaBa cyjaMu Poccuiickoit ®epepanuu» // BronneteHb Bepxosnoro Cyaa PO.
2019. Ne 10.
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Cpeaun HanboJ1ee U3BECTHBIX U 3HAYUMbIX aKkTOB BepxoBHoro Cyga P® u Bricuiero Ap-
ouTpakHoro Cyna P® B o6s1actu MUII MoKHO Tak:ke HAa3BaTh:

- [loctanoBsienue [lnenyma BepxoBHoro Cyna P® ot 10 oktsab6psa 2003 r. Ne 5 «O npu-
MeHEeHHUHU CyZlaMU 001 el IOPUCAUKLIUY 00l eNPU3HAHHBIX IPUHIUIIOB U HOPM MeX/yHapo/-
HOTI'0 IIpaBa U MeX/yHapOoAHbIX A,0T0BOPOB Poccuiickoit Penepanum»;l

- [loctranoBsienue [lnenyma BepxoBHoro Cyna P® ot 20 Hos16ps 2003 r. Ne 18 «O noz-
CYZJHOCTH JieJ1, BbITEKAIIMX U3 MOPCKUX TPeOOBaHUM»;2

- uHpopManoHHoe nucbMo [lpesuguyma Beicuiero Ap6utpaxnoro Cyga PO ot 25
Jnekabps 1996 r. Ne 10 «0630p NpaKTHKH PacCMOTPEHUSI CIIOPOB MO esiaM C y4acTUeM UHO-
CTPaHHBIX JIUI, PACCMOTPEHHbIX apOUTPAKHBIMU cyAaMu noce 1 utossg 1995 roga»;3

- uHpopManoHHoe nucbMo Ilpesuguyma Breiciiero Apoutpaxsoro Cyza PP ot 18
sHBapsa 2001 r. N2 58 «0630p npakTUKU pa3pelieHUst apOUTPaKHbIMU CyJJaMU CIIOPOB, CBS-
3aHHBIX C 3aLUTOM UHOCTPAHHBIX MHBECTOPOB».*

He MeHee BaxxHOe 3HayeHUe B cUcTeMe UCTOYHUKOB MUYII UrparoT mocraHoBJIeHUA
KoHctutynuonHnoro Cyna P®. ToskoBaHMe rpak[jaHCKO-PaBOBbIX HOPM C MHOCTPAaHHBIM
3JIeMEHTOM B NPoOLiecce UX IPUMeHeHUs CyJaMU U apOUTpa)kaMy, HECOMHEHHO, CTAHOBUTCS
Ba>XHbIM UCTOYHUKOM MYIL.

Haub6oJsiee M3BeCTHBIMU NOCTAaHOBJIEHUSIMU 3TOr0 OpraHa B 06J1aCTU peryJupoBaHUsA
OTHOILEHUH, OCJIO)KHEHHBIX UHOCTPAHHBIM 3JIEMEHTOM, AABJAITCA Cleyouiye:

- [loctanoBaenue KonctutynuonHoro Cyga P® ot 20 urosisg 1999 r. Ne 12-I1 «Ilo geny
0 IpOBepKe KOHCTUTYLIMOHHOCTU PesepanbHoOro 3akoHa ot 15 anpesnsa 1998 roga «O KyJib-
TYPHBIX IIeHHOCT$X, nepeMelleHHbIX B Cowo3 CCP B pe3ysbTaTe BTOpOoil MHpOBOI BOWHBI U
HaxojAuuxcs Ha Tepputopun Poccuiickorn ®@enepanyu». B nanHom [locranoBnenuu KoH-
CTUTYLUOHHBIK CyZ npU3Ha pAJ, MOJIOKEHUM YIOMSHYTOIO aKTa He COOTBETCTBYIOILIUMHU
KoHctuTynuu PO, B yacTHOCTH OrpaHUYMII KPYT KYyJIbTYPHBIX LIEHHOCTEH, NOANaAABUINX MOJ,
ero JieficTBue;>

- [loctanoBnenve KoncrurynuonHoro Cyna PO ot 23 anpesa 2004 r. Ne 8-I1 «Ilo geny
0 IpOBepKe KOHCTUTYLIMOHHOCTU 3eMeJsIbHOTO KoJekca Poccuiickoin @enepanuu B CBA3U C
3anpocoM MypmMaHcKo# 06s1acTHOHM [lyMbi». [I0BOOM K pacCMOTPEHHIO Jieia SBUJICA 3alpocC
MypmaHckol o6sacTHOU /lyMbl, B KOTOPOM, B YaCTHOCTH, OCHAapuBaJjlaCb KOHCTHUTYLUOH-
HOCTb psi/ia NOJIOXKeHUW 3eMesIbHOTO KoJiekca P®, kacawomyxcs BOIpoCcoB NpeoCcTaBIeHUs
3eMeJIbHbIX Y4aCTKOB B COGCTBEHHOCTb MHOCTPAHHbBIM IpakJjaHaM, JiMliaM 6e3 rpaxkJaHCcTBa
U MHOCTPAHHBIM OpUAuYeckuM JunaM. KoHcrutynuoHHbld Cyz, mpuiles K BBIBOAY, UTO
ynoMsaHyTble HOpMbl Kogekca cooTBeTcTBYIOT KoHcTuTynuu P®. B To e Bpemsa ycTaHOB-
JIEHHBIM [JIeMCTBYIOIIUM 3aKOHOZAATeJbCTBOM P® psaj orpaHWdyeHUN [J19 WHOCTPAHHBIX
rpakJaH, Jul 6e3 rpaXkJaHCTBa U MHOCTPAHHBIX IOPUAWYECKUX JIUI, B OTHOLIEHWU IpaBa
COGCTBEHHOCTH Ha 3eMeJIbHble yYaCTKU HEKOTOPbIX KaTeropui UMeeT CBOeH Liesibio obecre-
yeHHe CyBepeHHbIX NpaB Poccuiickoit ®efiepaniuu Ha BCce ee NPUPOAHbIE 6OraTCTBA U pecyp-

1 [locranoBseHue [lienyma BepxoBHoro Cyza PO ot 10.10.2003 N2 5 «O npuMeHeHUHU cyJaMu o61Iel
IOPUCAUKIIMY OOLeNPU3HAHHBIX PUHIMIIOB U HOPM MEXYHAapOJHOTO MpaBa M MEeXAYHapOJHbIX JJOTOBOPOB
Poccuiickoit ®enepanuu» // Brosietenb BepxosHoro Cyma P®. 2003. Ne 12.

2 IlocranoBsenue Ilnenyma BepxoBHoro Cyma P® ot 20.11.2003 Ne 18 «O moacyZHOCTH JeJ,
BBITEKAIOLIMX U3 MOPCKUX TpeboBaHUui» // BrosuteTens BepxoBHoro Cyga P®. 2004. Ne 1.

3 HUudopmaumonHoe nucbMo [Ipesuguyma Beicuiero Apoutpaxkunoro Cyza P® ot 25.12.1996 Ne 10
«0630p MNpaKTUKU pPacCMOTPEHUs CHOPOB IO JieJaM C y4aCTHeM HWHOCTPAHHBIX JIMIl, PacCMOTPEeHHBIX
apOUTPAKHBIMU cyjlaMu nocsie 1 urois 1995 roga» // Becthuk BAC P®. 1997. Ne 3.

4 VUndopmanunonHoe nuceMo Ilpesuauyma Beicuiero Ap6utpaxkHoro Cyza PO ot 18.01.2001 Ne 58
«0630p TNpaKTUKH pa3pelleHUs] apOUTPaXKHBIMH CYyJlaMH CIIOPOB, CBSI3AaHHBIX C 3alIMTOH HWHOCTPAHHBIX
nHBecTopoB» // BectHuk BAC P®. 2001. Ne 3.

5 ToctaHoBaenue KouctutynuonHoro Cyaa P® ot 20.07.1999 Ne 12-I1 «[lo gmeny o mpoBepke
KOHCTUTYIIMOHHOCTH PefepanbHOoro 3akoHa oT 15 ampens 1998 roga «O KyJbTYypHBIX ILI€HHOCTSX,
nepeMelieHHbIX B Cow3 CCP B pe3syabTaTe BTOpoil MHUpPOBOM BOWHBI U HaxXOASLUXCA HAa TEPPUTOPHUU
Poccutickoit ®eneparnun» // BectHuk KoHctutyunonHoro Cyza P®. 1999. Ne 5.
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Cbl, @ TaKXKe HallpaBJieH Ha 3allUTy MHTEPECOB POCCUWCKON IKOHOMHUKU U NpeLOCTaBJIeHHE
POCCMUCKMM TpakJaHaM M IOPUAUYECKUM JIMLAM OTHOCHUTEJbHO PaBHBIX YCJIOBUM KOHKY-
PEHIIMU C MHOCTPAHHBbIM KalKUTaJOM, YTO OyJleT COCOOCTBOBATh peajn3alid UMHU KOHCTH-
TYLLUOHHOIO NpaBa Ha CBOOOJHOE MCIIOJIb30BaHHWE CBOMX CIOCOOHOCTEN U MMYILEeCTBa AJid
npeANpUHUMATENbCKON U MHOM He 3alpellleHHONM 3aKOHOM 9KOHOMUYECKOU J1eTe/IbHOCTH. !

TakuM 06pasoM, A1 pa3BUTHA U yCOBeplleHCTBOBaHUA poccuiickoro MYII npakTuka
POCCUUCKUX NMPaBONPUMEHUTENBHBIX OPraHOB MMeeT 0C000 Ba)kHOe 3HaYeHHe, TaK KaK OJi-
HHUM M3 CaMbIX CylleCTBEHHbIX HEJJOCTAaTKOB OTeYeCTBEHHOr0 3aKOHOJATeJsbCTBa B cdepe
MUII saBasieTca HeolnpeAeleHHOCTb ero GOpPMYJIMPOBOK U paKTHUYeCKass HEBO3MOKHOCTb UX
HernocpeACTBEHHOT'0 NIPUMEHEHHUS CylaMy 6€3 COOTBETCTBYIOIIMX Pa3'bsICHEHUN MJIEHYMOB.2

[logBoAsA UTOr BbIlIECKAa3aHHOMY, CTOUT OTMETHUTb, YTO B HACTOsllee BpeMs Cylie-
CTBYeT pAJ, Npo0OeJoB B PeryJIMpoOBaHUN YaCTHBIX MeXJyHapOJHbIX OTHOLIeHHUH. B cBA3U C
4yeM HabJl0[aeTcs TeHJAEeHLUsl IPU3HaHUA CyZle6HON U apOUTPaKHOU NPAaKTUKU B KayecTBe
MCTOYHHKA MEXJYHAapOAHOr0 YaCcTHOro InpaBa. bDOJBLIMHCTBO TOCYyAapCcTB pPOMAaHO-
repMaHCKOM MPaBOBOM CEMbU B COBPEMEHHBIX peanuax (aKTUYeCKU NMPU3HAKT CyAeOHYI0
NpPaKTUKy MCTOYHUKOM. B Poccum ropuandecku cyfebHble pellleHUs He SABJSITCA OpULU-
aJIbHBbIM UCTOYHUKOM, HO UX 3HA4YeHUe /Il TOJIKOBAaHUSA HOPM B IIpoliecce UX NIpUMeHeHHUs B
006/1aCTH MeXAYHapOoJAHOIr'0 YaCTHOTO MpaBa, 0COOEHHO roCcyJapCTBEHHBIMU apOUTPaKHBIMU
CyZlaMH, HECOMHEHHO.

NOPAAOK OJOBPEHUA JKCTPAOPANHAPHBIX CAE/IOK

K. C. IIpokonbesa

Mmazucmpaum Hpuduueckozo uHcmumyma

Hpkymckozo 2ocydapcmeeHHo20 yHuUgepcumema, 2. Upkymck.
HayuHblil pykogodumenbw: K.3.H., doyeHm O. B. [op6au.

KoprnopaTuBHbIe CAEJKU MOTYT ObITh OObIYHBIMHU - C/IEJIKAMU, KOTOPble TPOUCXOAST B
0OBIYHOM XOJle OU3Heca, U 3KCTPAaOpAUHAPHBIMU CJEeJIKaMH, KOTOpble BbIXOJAT 32 paMKHU
0ObIYHOM X03UCTBEHHOMU JeATeabHOCTH o61ecTBa. C 1 suBapsa 2017 roja BCTYNU/IM B CUILY
M3MeHeHHUs, Kacawlyecsl KpUTepueB KBaJIMPUKALUK TaKUX CJEJIOK, MopsAJKa UX BHYTPEH-
Hero oZj00peHus, Mops/iKa pacKpbITUS MHGOPMALlMU O HUX U OCHOBAaHUM JJ1s1 UX 006Kal0Ba-
HUsl. COBpeMeHHble MUPOBbIE NMPOIEeCChl HAXOASATCS B MOCTOSSHHON TpaHcpopMalUH, 4TO Mo-
poXJaeT HOBbIe NPO6JiEMbl IPU COBEPLIEHWU 3KCTPAOpAUHAPHBIX CAE/O0K (CAUsAHUE, TPOJa-
Ka, mepejiladya 6U3Heca, a TaKXKe MHOroe Zipyroe). 3To AesiaeT UCCIAelyeMyl0 TeMy 0C000 aK-
TyaJbHOU. HecMOTpsi Ha M3y4eHHOCTb JAHHOU TeMaTHUKH, — HEKOTOpPbIe acleKThl, Ha Hall
B3IJISIZ, IPO/IO/DKAIOT OCTABaThCS aKTyaJlbHbIMU U TPeOYIOT N3yyeHHUs. CpeJlu HUX — MOPSAL0K
0100peHHs] IKCTPAOPAUHAPHBIX C/IEJ0K XO3SIMCTBEHHBIMHU 0O0IeCTBAaMHU (aKIMOHEPHBIMU
ob1lecTBaMHy, 00LIeCTBAMH C OTPAaHUYEHHOW OTBETCTBEHHOCTBIO). JTO BAXKHO, MOCKOJIbKY
HapylleHUe TPaBUJI 0j060peHHs IKCTPAOPAUHAPHBIX CAEJOK SBJSAETCS PeJMETOM CyZeOHbIX
paccMOTpeHUH U BJiedeT 3a CO60M MpU3HAHUE C/AEJIOK HeJleMCTBUTENbHBIMU.

[IpoBesieHHble pedopMbl peryjupoBaHus B chepe ynpaByeHUs aKLIIHOHEPHBIMU 00-
IeCTBAaMU U 0OIeCTBAMM C OTPAaHUYEHHOU OTBETCTBEHHOCTHIO B POCCHM yKa3bIBAlOT HA CY-
IIECTBEHHBIN CABUT B yIpaBJEHUU KPYNHBIMU U 3KCTPAOPAMHAPHBIMU cAesiKkaMU. /laHHas
TpaHcdopMalys 0COOEHHO 0YeBU/HA B MEHSIOIIUXCS MPABOBBIX KPUTEPUSAX U NIPOLIECCYasb-
HbIX OCHOBaX, yCTaHOBJeHHbIX PeiepasibHbIM 3ak0oHOM N2 208-P3 «06 aKIMOHEPHBIX 0611e-

1 ToctraHoBienue KonctutynuonHoro Cyza PO ot 23.04.2004 Ne 8-I1 «Ilo pmeny o mpoBepke
KOHCTUTYIIMOHHOCTH 3eMesibHOTO Kojekca Poccuiickoir ®epepauuu B cBs3u ¢ 3ampocoM MypMaHCKOU
o6sactHot [lymbl» // BectHuk Konctutyuuonunoro Cyga P®. 2004. Ne 4.

2 lletpoga I'. B. MexIyHapo/THOe YaCTHOE NMPaBo: y4e6GHUK s By30B. — M.: IOpatiT, 2023. — C. 85.
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ctBax» U PegepanbHbIM 3aKOHOM N2 14-P3 «06 0611ecTBaX C OrpaHUYEHHON OTBETCTBEHHO-
CTbIO», a TaKXKe CyZleOHbIMU pa3bsCHeHUsAMH, nofo6HbIMU [locTaHoB/IeHHIO BepxoBHOro Cy-
Jia PO Ne 27 «06 ocnapuBaHUU KPYIHBIX CJIeJIOK U CA€JIOK, B COBEpPLIEHUH KOTOPbIX UMEeTCs
3aMHTepPeCcOBaHHOCTb». JlaHHbIe 3aKOHOJATeJbHble UHCTPYMEHTHI B COBOKYIIHOCTH ONpeje-
JISIOT MOPOrOBble 3HAYEHHUS M MeXaHU3Mbl [JJis oNpejiesleHUs], 0J00peHHs U BbINOJHEHUS
3HAYMTEJIbHBIX KOPIIOPAaTUBHBIX CHEJIOK, OTpaXas JeTaJbHbIA MOJAXO0J K KOPIOPAaTUBHOMY
yIpaBJIEHUIO, HAlIpaBJIeHHbIM Ha MOBbIIIEHHE NPO3PaYHOCTH, MOJOTYETHOCTH U 3alllUTHI 3a-
MHTEepeCOBAaHHbIX CTOPOHL.

HauboJsiee pacnpocTpaHeHHOM NPaKTUKOM SIBJSETCA COTJIaCOBaHHWE KPYIIHOU CAEJIKU B
TaKOM TMOpSAAKe: NpPU3HAHUEe CJleJIKW KpynHOW (KBaJuduKalus), YCTaHOBJIEHWE LEHBI,
yTBepXKJeHHe 3aK/JIIYeHUs O KPYIMHOCTU CAEeJIKM, YCTAaHOBJIEHHe KOMIIETEHTHOIO OpPraHa,
YIOJIHOMOYEHHOTr'0 0J00pATh CHeJIKy, IPUHATHE KOMIETEHTHBIM OPTaHOM pellleHUs Ha COo-
BeplLIeHHe KPYITHOW CAEe/IKH.

KpynHble caenku, onpejiesieHHble YKa3aHHbIMU ¢e/lepaJbHbIMUA 3aKOHAMH, OTJIMYa-
I0TCS 0COOBIMU KOJIMYECTBEHHBIMU U KayeCTBEHHBIMU KPUTEPUAMU. B Ko/IMUecTBEHHOM OT-
HOIIIEHUM CJleJIKa CYUTAeTCs KPYNHOMW, ecJ OHa cocTaBisieT 25% uau 6oJiee 6aaHCOBOU
CTOUMOCTH aKTUBOB NpeJIpUATHS COrJIAaCHO MOCJeJHEMY ONMCAHUIO PUHAHCOBOM OTYETHO-
cTU. JlaHHBIN OPOT CAYKUT KPUTUYECKUM MOKa3aTeJsieM /ISl OLleHKU MacluiTaba U MOTeHLU-
aJIbHOT'0 BJIMSIHUA CJleJIKM Ha 00Lyr0 6a3y akTUBOB KOMNAHMUU. [Io kKaueCTBEHHOMY KpuUTe-
pUI0 cZlesIKa [I0JDKHA CyIIeCTBEHHO U3MEHUTH JesTeJbHOCTb KOMIIAHUH, YTO MOXKET BKJIIO-
4yaThb B ce0s1 JeMCTBUS, BbI3bIBalOLUe NMpeKpallleHue 0ObIYHONW X035 CTBEHHOW JAesTe/NbHO-
CTH, U3MEHEHUEe OHU3HeC-MOJeJNU WIH Jlake 1Iard B HallpaBJeHWU peopraHru3alUuy UM JHK-
BUZaluu. /laHHble KPpUTEPUHM TapaHTUPYIOT, YTO J0bOas cAesiKa, OTBevyaroliasg 3TUM Hapa-
MeTpaM, IPOXOAUT TIATeJbHYIO IPOBEPKY NepeJ 0400peHNeM, YTO OTPaXKaeT ee MOTeHIal
BJIMSIHUSA Ha CTpaTerudyeckoe HalpaBJeHHue KOMIIAaHUHU U OllepalluOHHYI0 [JeJIOCTHOCTb.

[Iponecc 01,06peHUs AAHHBIX C/IeJI0K OblI YCOBEPLIEHCTBOBAH U CTaJl 60Jiee CTPYKTY-
pHUpPOBaHHBIM M NMpo3pavyHbIM. [lepBOHAYa/NbHO cJle/iKa KBaJIUPUIIMPYETCs KaK KpyIMHas Ha
OCHOBAaHMUHU BBILIEYIIOMSAHYTbIX KpUTepueB. BocieAcTBUU clie/ika NoJBepraeTcs nporeccy
OLIEHKH, B X0/ie KOTOPOTO0 lleHa CTaBUTCS B 3aBUCUMOCTb K 6aJlaHCOBOW CTOMMOCTH aKTHBOB
KOMIIaHUH, 0ObIYHO BblpaXkaeMoU B poleHTax. /laHHas oljeHKa UMeeT pellaloliiee 3HaYeHUE,
IIOCKOJIbKY OHa HaNpsIMyl0 BJIMSIET HA NPOLieCC IPUHATHSA pelleHUH, rapaHTUPYs, YTO BCe 3a-
MHTEpEeCOBAaHHbIE CTOPOHBI MMEKT YeTKOEe NOHMMaHue 3KOHOMUYEeCKHUX MOCAeACTBUMN CAe-
KHU. 3aTeM OpraH, YIoJHOMOYEHHBIN O000PATH CAEJNKY, 0OBIYHO COBET JAUPEKTOPOB WJIM aK-
[IMOHEPOB, B 3aBUCMMOCTH OT yCTaBa KOMIIAaHUM U MacuITaba cZleJIK4, 06CyKAaeT CLLeKY. ITO
BKJIIOYaeT B cebsl OLeHKY He TOJIbKO pMHAHCOBBIX NTOKa3aTeJied, HO U CTpaTernyeckux mo-
CNeJICTBUH, rapaHTUPYS, YTO pellleHUue COOTBETCTBYET JOJTOCPOYHBIM IieJiiIM KOMIAHUU U
MHTepecaM aKL[HOHEepPOB2.

C 1 auBapsa 2017 roaa nopsaao0K ynpaBJeHUS 3KCTPAOpAMHAPHBIMU CAeJIKaMU Ipe-
Teplies cyluiecTBeHHOoe pepopMHpOBaHue, B pe3yabTaTe KOTOPOro ObLJIM YCOBEPIIEHCTBOBA-
Hbl MEeTO/Ibl KBaJIUPUKALMH, 0,00pEHUS, PACKPBITUS U 00>KaJIOBaHUS TaKUX c/esoK. [laHHas
MHUILIMaTUBa pedopMbl OTpaxkaeT 60Jiee MIHMPOKYI0 TEHAEHIUI0 POCCUHCKOr0 KOpPIopaTHB-
HOI'O NpaBa K MPUBEJIEHUIO €er0 B COOTBETCTBHE C NepelOBOM MeXAyHapOJHON NMPaKTUKOU
KOpHopaTUBHOro ynpasJseHus. Kinaccudukanys sKCTpaopIMHAPHbBIX CAEJNOK Tenepb YETKO
pasrpaHUYMBaEeT KPYNHbIE CAEJNKU U CHIEJIKA C 3aUHTEPECOBAHHOCTBIO, B TO € BpeMsl IBHO

1 leirankos A. 0. TpeH bl B pa3BUTHH HHCTUTYTA 3KCTPAOPAUHAPHBIX cllesioK // COBpeMeHHOe MPaBo
B YCJIOBUAX peOPMUPOBAHUsS 06IIEeCTBA U rOCyJapcTBa : MaTepuasibl BCEPOCCUMCKOW HAayYHO-TTPAKTHYECKOH
KOHGEepeHIMN C MeXAYHApOAHbIM ydyacThueM, MockBa, 25 Mag 2022 roga / Ilox penakunueit A.B. CemeHOBa,
C.H. Ba6ypuHa, T.B. Carocapenko, 0.A. ErepeBoil. - MockBa: MockoBckuid yHuBepcuteT uM. C.10. Butre, 2022. -
C.325

2 MutkunHa U.C. Cresiku X0351MCTBEHHBIX 06LIECTB, TPEOYIOLHE KOPIOPATUBHOI'O COTJIacCOBaHUs. - M.:
CratyT, 2020. C. 45.

198



MCKJII0Yasi CAEJKU «C YCTaBHOM 3KCTPAOPAMHAPHOCTbIO» B CBSAA3U C UX OCOOBIMU HOPMAaTHB-
HbIMM TpebGoBaHUAMU. Takasi KaTeropusanus MoMoraeT TOYHO NPUMEHSATh NpaBuJa ynpas-
JIEHUS Y TapaHTUPYeT, YTO KaXK/bl{ THUII CJleJIKU 06pabaThiBaeTCsA TAKUM 006pa3oM, KOTOPbIU
OTpakaeT ero KOHKpeTHbIE XapaKTEPUCTUKU U CBSI3aHHbIE C HUM PUCKH.

B 3ak/itoueHre 0TMETUM, UTO NpoJio/Katoluecss pepopMbl pOCCUICKON MpaBOBOM 6a-
3bl, peryJupymwouieil KpynHble U 3KCTPaopAWHApHbIE CAEJKH, CBUJETEJIbCTBYIOT O COTJIaco-
BaHHbIX YCUJIUSX [0 COBEPLIEHCTBOBAHUIO CTAHAAPTOB KOPINOPATUBHOrO yIpaBJyeHus. JaH-
Hble M3MEHEeHHUs] HalpaBJieHbl Ha 3alIMTy UHTEPECOB 3aWMHTEPECOBAHHBIX CTOPOH MOCPEJ-
CTBOM HOBBIILIEHUS] MPO3PAYHOCTH U YKECTOYEHHS] HOpPMAaTUBHOI'O HaJi30pa. YcTaHaBJ/IUBas
YyeTKUe KpUTEePUH U HaJleXKHble MpoleJlypHble MeXaHU3Mbl JiJisl 0A00peHUs1 U Haj3o0pa 3a
KPYNHbIMU CJeJIKaMH, JaHHble pepopMbl CIOCOOCTBYIOT CO3/laHUI0 00Jiee CTaGUIbHOU U
npeJicka3yeMou J1eJI0BOM cpeJibl, CIOCOOCTBYIOLEN KaK BHYTPEHHUM, TaK U MEXAYHapO/-
HbIM UHBECTULUSM. JlaHHbIe 3aKOHO/JaTeIbHble U3MEHEHUSI HE TOJIbKO YKPEIJISIOT 1[eI0CT-
HOCTb U YCTOUYHUBOCTb POCCUICKOT0 6GU3HECA, HO U MTOBBILIAKT €ro KOHKYPEHTOCIOCOOHOCTh
Ha MUPOBOM phbIHKel.

BaxkHellylo poJib B obGecrieyeHUM KOPHNOPATUBHOIO yHpaBJeHUS U COOJIIOJE€HUS
HOPMAaTHUBHBIX TPE6GOBAHUHN UTPAIOT MPOILecCyasbHbIe U TPAaBOBble 0COGEHHOCTH 0406peHUs
M KOHTPOJISI KPYNHBIX CJIeJIOK B POCCUUCKUX Kopropanusax. [Ipy aToM MexaHU3M 0J00peHUs
KPYIHOM C/eJIKM Mpe/oJaraeT HajJuyhe KOMIJIEKCHOTO 3akJidyeHUus CoBeTa JUPEKTOPOB
WJIA eJUHOJIMYHOT'0 UCIIOJIHUTE/NbHOI'0 OpraHa, B KOTOPOM JI0JI>KHbI 6bITh 000CHOBAHHI 1ieJie-
C006pa3HOCTb, HEOOXOAUMOCTb, BHITOJJHOCTh U BO3MOXKHbI€ pe3yJibTaThl CAEJKH, YTO Ppop-
MHUPYeT OCHOBY JJIsl Ipoliecca MPUHATHUSA pelleHu Ha 0611eM COOGpaHuX aKLIMOHEPOB, pe1o-
CTaBJIsIsl UM MOJPOOHYIO OLEHKY, KOTOpas MoJiep>KuBaeT NPUHSATHE 0O0CHOBAHHBIX pelle-
HUM. Takas JeTasbHas OlleHKa UMeeT CYlLleCTBEHHO€e 3HauyeHue Jijis obecreyeHus: npo3pay-
HOCTHU U 3al[UThl UHTEPECOB BCEX aKI[MOHEPOB, 0COGEHHO B CJleJIKaX, KOTOPbIE CYLeCTBEHHO
BJIMSIIOT Ha 633y aKTHBOB U CTpaTeruyecKkoe HalpaBJieHHe KOMIAHUHU.

PacnpesiesieHre MOJIHOMOYHUH 10 YTBEPXK/AEHUIO CTPATUPHUIIMPYeETCS HA OCHOBE OTHO-
CUTEJIbHOM CTOMMOCTH CHEJIKA MO OTHOIIEHUWI0 K aKTHBAM KoMMaHUHU. COBET JUPEKTOPOB
Ha/ieJieH MpaBOM 0J00peHUs1 caesiok ¢ ydyactueM 25-50% akTuBOB o6lecTBa. HanmpoTus,
caesiky, npesblmawimue 50% akTUBOB KOMNAHUM, TPEOYIOT 0j06peHUs1 0011ero cobpaHus
Y4aCTHUKOB. TaKOW MHOT'OYPOBHEBbIM MOAXO0/, FapAaHTUPYET, UTO pelleHUs], CBsI3aHHbIe C 60-
Jiee BBICOKMMHU CTaBKaMH M MOTEHLMAJbHO 60Jiee 3HAUUTENbHBIMU MOCAEACTBUAMU [1Ji5 OY-
Jly1lero KOMIIaHUH, 06CY>K/JJAI0TCSl U CAHKIUOHUPYIOTCA 60Jiee IIMPOKOU rpyNnIon 3auHTepe-
COBAHHBIX CTOPOH, TEM CaMbIM MOBbIIIAs AEMOKPATUYECKUNW XapaKTep U MOJOTYETHOCTH
npoiiecca NpUHATUS pelleHU .

[To BUaM pelieHUH, MPUHUMAeMbIX KOMIIETEHTHBIM OPraHOM, OHU IMOJIPA3/AeS0TCSA
Ha PeTPOCIEKTHUBHOE 0/l0OpeHUe KPYMHOU C/leJIKK WJIM MEePCIEKTUBHOE COTJIacue Ha COBep-
IeHWe KPYMHOU clesiku. /laHHOe pa3/jBOeHHe MO03BOJIIeT KOMIIAHUSIM THMOKO YNPaBJSATH
clieJIKaMM, KOTOpble MOTJIM ObITh MHUIIMUPOBAHBI MPU PA3JUYHBIX 06CTOSITEIbCTBAX, 00ec-
neyurBasi MPaBOBYI OCHOBY /ISl MOAJEPXKKHU WJIM UCIpaBJIEHUs pellleHUuH Mo Mepe HeoOXo-
auMmocty, noctdaktym. Kaxoe pemieHue 06 006peHUN KPYIIHOU CZIeJIKH BKJIIOUaeT B ce0s1 B
COOTBETCTBUHU CO cTaThel 432 ['paxkaaHckoro kojekca Poccuiickoit @enepanuu noapooHbIe
CBeJIeHUSs], TAKHe KaK CBeJIeHUsI O CTOPOHAX, peJiMeTe U LieHe CJIeJIKH, BhIT0I0pruobpeTaTe-
JISIX U UHBIX CyIleCTBEHHBIX YCI0BUsAX2. Takas ucdyepnbiBawIas AeTalu3alus rapaHTUpyer,
YTO BCe 3aMHTEPECOBAHHbIE CTOPOHBI OYAyT MHGOPMHUPOBAHLI O crieludUKe CJIeJIKH, TEM Ca-

1 Mumysauna O. C. [lpaBoBoe peryJiMpoBaHue 3KCTPAOPAUHAPHBIX CAEIO0K // AKTyaJbHBIE TPOGJIEMBI
I0pUIMYEeCKOH Hayku B coBpeMeHHOW Poccum : Marepuansl Il MexayHapoJHOH Hay4YHO-TPaKTH4YECKOH
koHbepeHnuy, Bearopog, 18-19 urwonHsa 2020 roga. - bearoposa: ABTOHOMHasi HEKOMMepUyecKasi OpraHu3anus
BBICILIETO 06pa3oBaHus «beJropoJcKkuil YHUBEPCUTET KOOTIEPALIK, SKOHOMUKHU U mpaBav, 2020. - C. 165-170.

2 QuaunnoBa 0. C. KpymnHble cAeJKd aKLUOHEPHBIX OOIIECTB U OOIIECTB C OTPaHUYEHHOU
OTBETCTBEHHOCTBIO - M.: FOpaiuTundopm, 2016. C. 7.
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MbIM CIIOCOOCTBYS MPO3PAYHOCTH Y MOJAOTUYETHOCTU. Pe2KHM Cie/I0K C 3aMHTEPECOBAHHOCTBIO
YCJI0XKHSIET CUTYalUI0 U TpeOyeT CleliMaJbHOU MpoueAypbl yBeAOMJieHUA. B oTinuue oT
CTaH/JIapPTHBIX C/EJIOK, OHH He TPeOyT Npe/BAPUTENBHOTO COTJIACUSs], HO JI0JKHBI ObITh YBe-
JIOMJIEHBI YJleHaM COBeTa JUPEKTOPOB U He3aMHTEpPEeCOBAaHHbIM yYaCTHHKAM KOMIIAHUHU He
MeHee 4yeM 3a 15 gHeitl. OcHoBaHuMeM A5l Takou AW depeHMalU SABJSIOTCS MOTEHI[UaAb-
Hble KOHQJIMKTBI UHTEPECOB, KOTOPbIE MOTYT MOBJUSATH Ha YCJOBHUS CAEJKU HEOJATONPUAT-
HO /i1 OoJiee IIMPOKUX UHTEPECOB KOMIMaHUU. OmnpejesieHUe U TPAKTOBKA CAEJOK, MpeJ-
CTaBJISIOUIMX UHTEPEC, 0COOEHHO C yYacTHUeM OGJIM3KUX POACTBEHHUKOB, CBSI3aHHBIX IOPUIH-
YeCKUX JIMI] UJIM OpraHU3alui, KOHTPOJHUPYEMBIX UJIU CBSI3aHHbBIX C KOHTPAareHTOM, TPEOYIOT
TUIATEJbHOTO PACKPBITUSA YCJIOBUM U OTHOIEHUM CAEJKHU JJis1 aJleKBATHOM OLIEHKH U CHUXKe-
HUS JIIOOBIX CBSI3aHHBIX C HEW PUCKOB.

Kpome Toro, npaBoBble MM0JI0KEHUSI 00 OCHAapUBAaHWMU U NPU3HAHUHW HeAENCTBUTE b-
HbIMU CJIeJIOK NpeAyCMaTpUBAIOT MEXaHU3Mbl PACCMOTPEHHUS KaJjiob, CBSI3aHHBIX C 3TUMU
caenkamu. CornacHo cratbe 173.1 'K PO kpynHble cieJIKM MOTYT ObITh OCIOPEHBDI, a C/EJIKHY,
B COBEPILIEHUU KOTOPbIX UMEEeTCs 3aMHTEPECOBAHHOCTb, MOTYT OBbITh OCIIOPEHBI 110 MYHKTY 2
ctatbu 174 'K P® no TakuM npusHakaMm, Kak croBop. Kpome Toro, cfiesiky, Tpebytoiue mc-
KJIDYUTEJIbHOCTH 0 3aKOHY, OCIIAapUBAIOTCA B COOTBETCTBUM C NMYHKTOM 1 ctaTthu 174 TK
P®, eciu He BBINOJJIHAKOTCS YCA0BUS, IPeyCMOTPEeHHbIe ycTaBOM. /laHHbIe CpeACcTBa MPaBo-
BOM 3alIMThl 00€CNEeYHNBAOT 3aMHTEPECOBAHHBIM CTOPOHAM BO3MOXKHOCTb YCTPAHSTH JIIOObIE
HapylUIeHUsI UM OLIKMO0YHOCTh, BO3HUKAWIIWE B pe3yJbTaTe KPYIMHbIX CAEJ0K, TeEM CaMbIM
YKpeIJisis HaJeXXHOCTb MPaBOBOM 0a3bl U I|€JIOCTHOCTb CpPeJibl KOPIMOPATUBHOrO ympasJie-
HUSL.

B 1iesioM, CTpYKTYpHUPOBaHHbIM U MHOTOYPOBHEBBIN MOJIX0/, K YIIPABJIE€HUIO KPYIIHbI-
MU CAEeJIKaMU BHYTPU POCCUUCKUX KOPIOpaLMi NpeAcTaBsieT cO60M BCEOObEMITIONLLYIO Mpa-
BOBYI0 OCHOBY, NpeJiHa3HAYEeHHYI0 JIJIs1 3alUThl MHTEPECOB 3aMHTEPECOBAHHBIX CTOPOH I10-
CpeACTBOM CTPOTUX MPOILEeAYPHbBIX NPOLECCOB U NMPOILECCOB yTBEPXKAeHHUs. [laHHas cucrteMa
He TOJIbKO MOBBILIAET KOPMOPATUBHYI0 NPO3PAavYHOCTh U MOJOTYETHOCTD, HO TAKXKe YKpeIJis-
eT NpaBOBble MeXaHW3Mbl, JOCTyIIHble 3aMHTEPECOBAaHHBIM CTOPOHAM, obecneyuBasi COOT-
BETCTBHE KOPIOPATHUBHBIX AEUCTBUN KaK 3aKOHOJAaTeJbHbIM TPeOOBAHUSAM, Tak U OoJjiee
IIMPOKUM CTaHJapTaM KOPIOPAaTUBHOTO YIIPaBJleHUS.

Takum 06pa3oM, IKCTPAOPAUHAPHYIO CZIeJIKY MOXKHO ONpPeeNUTh KaK CAeJKY, BbIXO-
JISIIYI0 32 NpeJiesibl 00bIYHOM e TebHOCTH X035IMCTBEHHOTO 001I[eCTBa, €e COBEPUIANOIIETO,
U B OTHOLIEHUU KOTOPOM 3aKOHOJATEJbCTBOM UJIM YCTaBOM 00LIeCTBA YCTAHOBJIEH O0COOBIN
pexxuM. Llesiblo ycTaHOBJIEHUSI 0COOOT0 MPABOBOTO PEXKUMa COBEPILEHUsI SKCTPAOPAUHAPHbBIX
CAEeJIOK SIBJISIETCSA CO3JJaHUe /Il YYaCTHUKOB COOTBETCTBYHLIUX OTHOLIEHUU AOMOJHUTE b-
HbIX TapaHTHUU obOecreyeHUs] UX MPaB U 3aKOHHbIX UHTEPECOB TEM MyTEM CO3JaHUSA JI0MOJI-
HUTEJIbHbIX MEXaHHW3MOB 3allMThl CJ1ab60ro yyacTHUKA, obecrneynBasi 6ajaHc uHTepecoB. Ha
OCHOBAaHMU U3y4YeHUs] HOPMATHBHO-NMPABOBOM 6a3bl B 006JIaCTU IKCTPAOPAUHAPHBIX C/EJOK,
MOXKHO YTBEPX/AAaTh, UTO €CJIU C/leJIKa KBaJuULIMPOBaHa KaK KpyIHasi, TO OHA JI0/DKHA ObITh
ofi06peHa yrnoJIHOMOYEHHbIMU OpraHaMH (COBeT JAUPEKTOPOB/HAOGJ0AaTENbHBIA COBET 06-
mectBa uiau ajasg AO - obliee cobpaHUe aKIUOHEPOB) B NOPsiJiKe, KOTOPbIA Mbl ONpeenIn
BBIIIIE.

KpomMe Toro, B pe3y/abTaTe UcCCleJ0OBaHUS ONpeeEHO TO, YTO 3aKOHOAATEb 3HAUYHU-
TeJIbHO YIIPOCTUJI MOPAA0K COBEPLIEHHS IKCTPAOPAUHAPHBIX C/I€JI0K, 0COOEHHO 3TO KacaeT-
csl CAIeJIOK C 3aMHTepeCcOBAaHHOCThIO. BMecTe ¢ TeM, He06X0JJUMO OTMETHUTD, YTO HEKOTOPbIE
MOMEHTHI, 110 HalleMy MHEHMIO, OCTAIOTCS BeCcbMa HeoNpeJe/ieHHbIMU U MOTYT BbI3bIBaTh
HEeO/JHO3HAaYHOe MCTOJIKOBaHMWE, KaK HalpuMep, B3auMOCBsI3aHHbIe cZesKU. [loaToMy npen-
JIaraeTcsl YCTAaHOBUTb BCEOOBEMJIIONIYIO KBaJU(UKAIMIO B3aUMOCBSI3aHHBIX CHEJIOK, U 3a-
KpenuTh Ha 3aKOHO/JAaTeJbHOM yPOBHE YETKOE ONpeiesieHre NMOHSATUI0 «B3aUMOCBSI3aHHbIE

1 Ub6atynuna B.0. O npo6eMHBIX BONPOCAX, KACAKIIUXCS CAEIO0K, B COBEPIIEHUU KOTOPBIX UMEETCs
3alHTEpPecoBaHHOCTh // MoJiosioli yuennii. 2020. N2 44 (334). C. 212.

200



CeJIKW» KaK, HallpUMep: «B3aMMOCBSI3aHHbIE CJIeJIKH — 3TO C/IEJIKH, KOTOpble (B COBOKYIHO-
CTH APYT C APYTrOM) NepeBOASAT COBOKYIIHYIO CAEJNKY B KaTEropHi0 KpPyNHbIX». BHecTH Heo6-
XO0/IMMble U3MEHEHHS B YCTaB KOMIaHUUL.

O6paujaeT Ha ce6s1 BHUMaHUe TOT GaKT, YTO OTHOCUTEBHO CAEeJIOK C 3aMHTepeCcoBaH-
HOCTBIO JJIs1 OOLero coopaHusl aKIMOHEPOB U 00IIeCTBa C OrPAaHUYEHHOW OTBETCTBEHHO-
CTbIO0 BBEJIEHO NMOHSTHE MOJKOHTPOJIbHbIE U KOHTPOJIMPYIOIME JIMIA, B TO BpeMs Kak AJis
Ny6JIMYHO-NIPABOBbIX KOMIAHUM - yAep:Kasoch NoHATHe adpduiupoBaHHble aula. Ha Ham
B3IJIA/[], B 3aKOHO/ATeJbCTBE C/leAyeT UCN0Jb30BaTh OJMHAKOBble Ha3BaHUs JJ OJUHAKO-
BbIX IOHATHUH, IO3TOMY IpeJJaraeTcss KOppeKTUPOBKA MCIOJIb30BaHUS 3TUX MOHSATUH, YT0O
IPUBECTHU B UX COOTBETCTBUE APYT APYTY.

Takke, Ha Hall B3rJA[, JeHCTBYHOIllee 3aKOHOJATeJbCTBO OCTaBJsAET JIOPT X035H-
CTBEHHBIM 0011leCTBaM CaMUM KBaJMPULUPOBATh CAEJKH 3KCTPAOPAUHAPHBIMU UJIU HE SIB-
JISIOLUMUCSA TaKOBBIMHU, YTO B CBOIO OYepe/ib MOKeT NPUBECTU K OCAPUBAHMUIO C/eJIOK B Cy-
Jlax (Beb He BCe BbIBO/JbI O0OLECTB MOTIYT ObITh NPUHATHI). [loaTOMY npeasiaraeTcs, Ha oc-
HOBaHUM MPAKTHUKH, CO3/aTh €JUHbIA YHUBEPCAJbHbIA JOKYMEHT U YCTPAHUTb TAaKOH Mpo-
6eJ1.

[IpvBeseHHbIe TPUMeEPHI, HA HAlll B3IJis[], WJIIOCTPUPYIOT HEO6XOAUMOCTD JaIbHEN-
e paboThl HaJ, yCOBEPIIEHCTBOBAaHMEM 3aKOHOJATe/bHOM 6a3bl PO B 06J1aCcTH 3KCTpaop-
JIUHApHBIX CJleJI0K, YTO, M0 HallleMy MHEHMI0, HaWJeT NpaKTUUYeCKoe MpPUMEHEHUE B Jesi-
TEeJIbHOCTU X03IMCTBEHHBIX 06LIECTB.

INPOBJIEMA BUHAUKALIUU BE3JOKYMEHTAPHbBIX HEHHbBIX BYMAT

A. /I. PomaujeHko,

cmydenm Opuduueckozo pakysabmema

Tomckozo 2ocydapcmeeHH020 yHU8epcumema

cucmem ynpaseHust u paduoasekmpoHuku « TYCYP», 2. Tomck.
HayuHnwlil pykosodumenw: cmapwuti npenodagamens B. B. lllakaeuH.

B coBpeMeHHBbIX YCI0BUAX ITUPPOBU3ALMU U PA3BUTHSI UHPOPMALMOHHBIX TEXHOJIO-
Ui MosiBJieHHe 0e3/]0KYMEHTApHbBIX LIEHHbIX GyMar CTajio JIOTUYHbIM 3TaloOM 3BOJIIOLIUU
IIPaBOBOI0 pPeryJupoBaHus 3ToH chephl. 3aMeHa MaTepUaAJIbHOT'0 HOCUTEJIS MPaB, Y/0CTOBe-
psieMbIX IIleHHOUW 6yMaroi, Ha BUPTyaJibHble 3alIUCU B PEeCTPhbl CO3/jaJI0 BO3MOXXHOCTb OINTH-
MHU3UPOBATh MPOLECChl 06pallleHUsI U OCYLIeCTBJIEHUS paB Mo LieHHbIM 6ymMaraM. B cBsizu ¢
yeM, OpUAHYEcKas NpUpo/ia 6e3/10KyMeHTapHbIX LIEHHbIX OyMar co3/aJjia psiji BOIPOCOB, Ka-
CaIOIMXCS MX IPABOBOIO CTATyCa, PeryJIMPOBaHUs M OPs/IKa 3alUThI IPaB HAa HUX.

Be3sokyMeHTapHble LleHHbIe OyMaru 06J1aJIal0T CBOUM JIETa/IbHbIM ONpe/ie/ieHueM, OT-
pakeHHbIM B cTaTbe 142 I'paxkaaHckoro kozaekca Poccuiickor ®Penepauuy, rae onpesesnsieTcs
KaK IpaBa, BbITEKAIOII[Me U3 [[eHHbIX OyMar, ONpe/esisiioTCS SMUTEHTOM B JIOKYMeHTe 06 HX BbI-
MyCKe B COOTBETCTBHUU C 3aKOHO/IATeJbCTBOM. Peasuzaius U nepejiaya 3TUX MpaB JONyCTUMaA
TOJIKO IIPH YCJIOBUHU HAJIJIEXKALIEro yyeTa B OPsIAKe, MpelycCMOTPeHHOM cTaTber 149 MpaxkaaH-
ckoro Kogekca PO.

B cBoell ocHOBe 6e3/10KyMeHTapHble IleHHbIe OyMard BhIMOJIHSIOT aHAJIOTUYHbIE 33/1a4H,
YTO U JOKYMEHTapHble LleHHble OGyMary, HO He TPeOyT GU3UUECKOTo NepeMelieHUs MPU Co-
BepLIEHUH C/IeJIOK, A TAKXKe OTpe/ieJIeHHe NpaBa BIa/ieHus JJAaHHbIMU LIeHHbIMU 6yMaramMu omnpe-
JleJisieTCsl 3aMUCSIMU B ClIel[Ma/IbHbIX peecTpax

1 AneminH A.B. [lpoGsieMbl T0paBOBOrO peryJMpoOBaHUSl KPYMHBIX CAEJNOK H CHEJOK C
3aMHTEPECOBaHHOCThIO // BeCTHMK Hayku U o6pa3oBaHusd. 2019 Ne 12-2 (66). C. 28.
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Hay4Hasa siuTepaTypa mo BOnpocy UCC/le0BaHUA BUHAUMLUPOBAHUA 0e30KyMeHTap-
HBIX LeHHBbIX OyMar pacCMaTpuBaeT NPOLECC BUHAMKALMK 3MHUCCUOHHBIX L€HHBIX, IJle B
6O0JIBLIMHCTBE C/lyYyaeB aBTOPbI CTaTeX pacCMaTpUBAIOT BUHAMKALIUIO 6€3/J0KyMeHTapHBIX LieH-
HBIX OyMar Ha NpUMepe aKI|uH, KaK caMoro paclpoCTPAaHEHHOT 0 BU/A LieHHbIX OyMar.

OnHOM M3 OCHOBHBIX NMPO6JIEM, CBI3aHHBIX C JAaHHBIM TUIIOM LIeHHBIX OyMar, fBJISEeTCS
IPOLeCC UX BOCCTAHOBJIEHUSI U BUHJMLMPOBAHUSA B CJIy4yae [OTepH, a TAKXKe CJI0O)KHOCTH B yCTa-
HOBJIEHUU (PAKTOB HE3aKOHHOI'O BBIOBITHS M3 BJIAZIeHUS COOCTBEHHMKA U HAXOX/JEHUS Y KOH-
KPeTHOr0 OTBETYMKA U3-3a OTCYTCTBHUSA JOKYMEHTALUH, YHUKAJIbHBIX UAEHTUPUKATOPOB U BO3-
MOXKHOCTH HUX CMeIIWBaHHUA NpY nepeade npas. COriacHO rpaX/IaHCKo-IIPaBOBOM TEOPHHY, Cyllle-
CTBYIOT /IBA OCHOBHBIX IIOJIXO/]a K OIpe/ie/IeHHI0 6e3J0KyMeHTapHbIX LieHHbIX Oymar. [lepBbii
HOJX0/, pacCMaTpUBaeT UX Kak UHPOpMaluio, 3apUKCUPOBaHHYI0 B LUPpOBOK PpopMe, KoTOopast
No/NaJaeT MO/, JAeiCTBYEe HOPM, PETYJIMPYIOIMX WMYIIeCTBEHHble OTHOIIEHHSA', a TaKKe Kak
bUKLMIO UM crIoco6 PpUKcalMu npaB. BTopol noaxo/, paccMaTpUBaeT JaHHble LieHHble OyMaru
KaK COBOKYITHOCTb Bellleli ¥ PaB, yJ0CTOBEPAIOIIMX IpaBa Ba/e/bla’,

[Ipu npocMoTpe cyieOHOM NPAaKTUKU MOXKHO CZeJ1aTh BbIBOJ, YTO Cy/ibl B OOJIBLIMHCTBE
CcJlyyaeB JJaHHbIN BU/, LIeHHbIX OyMar pacCMaTpPUBAlOT COIJIACHO [TIepBOMY MO/AXOAY, T.€. KaK Bellb,
KOTOPYIO B NOCJIeICTBHE UCTEL, MOXKeT BUHJULMPOBATb y HeJ0OpOCOBECTHOI'O NpUOGpeTaTeIs.
OzHaKo cylecTByeT psAJ yCJIOBHOCTEH, IPA HAJIMYUHU KOTOPBIX BO3MOXKEH NPOLieCC BUHANKALUM.

Bo-nepBbIx, UCTel, JO/DKEH [0Ka3aTh, YTO LieHHble OyMaru BbIObLIM U3 €ro 3aKOHHOTO
BJIaJIeHUS NIPOTHB €ro BOJIM (3TO MOIJIO OBITh B pe3y/ibTaTe B3JIOMa aKKayHTa U B N10C/Ie/ICTBUE
XULEeHHEe LIeHHbIX OyMar MyTéM IepeBo/ia LieHHbIX OyMar ¢ OHOTO CY4éTa Ha JApYyroy Wiu U3-3a
yTpaThl JAHHBIX B peecTpe SMUTEHTa).

Bo-BTOpBIX, HCTel, J0/DKeH MOATBEPAUTh Halruyue $pakTa TOro, YTO 0O6CyKJaeMble LieH-
Hble OyMaru Haxo/sITCs B BJIaJleHUH OTBETYHMKA, YTO YACTO OKA3bIBAETCS CJI0KHOM 3a1a4el u3-3a
0COOEHHOCTEN JAaHHOI0 00'bEKTA, TAK KAaK 3TH LieHHble OyMaru He UMe0T YHUKAJIbHOTO U/I€HTU-
durkanroHHOro HoMepa. Ha mpakTHke Jj0Ka3aTb HE3aKOHHOE BbIOBITHE LIEHHBIX OyMar KpahHe
CJIOKHO. [IpuuMHa JaHHOM CI0XKHOCTU KPOeTcs B UX 0CO60M HeMaTepuaibHOM popMe, TPU KOTO-
po¥ OTC/IeAUTD NepeMelleHU TaKKX LeHHbIX OyMar BO3MOXKHO JIMUIb IIyTeM aHa/Iu3a 3allnce B
peecTpax 3SMUTEHTA, COAEPKALIUX CBeJIeHUs 00 UX BJIa/le/IblaX.

B-TpeTbux, /11 BbIHECEHUS pelleHus Cyy He0OX0JMMBI CBe/leH!s], yKa3blBalolllhe Ha He-
Jl00pOCOBeCTHBIE IeUCTBYS OTBETYMKA IPU NOJIyYeHUH CIIOPHBIX LIeHHBbIX OyMar. B ciay4dae eciu
JlaHHble 6yMaru npyuobpeTaeT J0OpPOCOBECTHBIN NOKYNATe b, TO BONPOC Oy/1eT paccMaTpPUBaThCSA
corsiacHO nosioxkeHusiM cT. 302 'K PO, rae no peuieHuto cysia onpesessieTcsl U BbIILJIAYWBAETCS
JleHeXKHasi KOMIIeHcalMsl B M0J1b3y JOOPOCOBECTHOIO NMpPUOOpeTaTesisl 3a CYET BUHOBHBIX JIUL,
y4acTBOBAaBLIMX B HE3aKOHHOM BBIOBITHH.

CTOUT OTMETUTB, YTO B OOJIBLIMHCTBE C/Iy4yaeB MpaBa Ha 6e3/J0KyMeHTapHbIe [eHHbIe
O6yMaru nepexojisiT MO JJOrOBOPY KYIIU-NPOJAXKH, T/le CTOUT y4ecTb HEKOTOpble HIOAHCHI.
JloroBop KymJu-npoJaXKh CYMTaeTCs 3aKJIIYEHHBIM, B C/ly4ae ecJIM CTOPOHBI JJOroBOpa [0-
CTUTJIM OIpe/ieJIeHHOT0 COrJlacusl 0 BCEM KJ/IIOYEBBbIM YCJOBUAM KOHTpakTa. OfjHaKo AJis
onpejiesieHus1 ¢aKTa mepexoja MpaBa BJaJleHUs LEHHbIMH OyMaraMyd OT OTYYKAaTeJss K
nprobpeTaTesil0 IPUHUMAETCH BO BHUMaHUe MOMEHT BHECEHUs NMPUXO0JHOU 3allMCHU Ha ero
JINLIEBOM CUET B peecTp NpuobpeTaTessl LieHHbIX OyMar WM, ecJM MpaBa Ha aKLUU YYUThI-
BalOTCA Y IeNI03UTApHUs, C JaThl BHECEHUSA IPUXOAHOM 3allMCH Ha CYeT Jlello IpruobpeTaTesl.

CTOUT OTMETUTB, UTO B COOTBETCTBHE C 3aKOHO/ATEJIbCTBOM IIpaBa Ha LieHHble OyMa-
1 opOPMJISIOTCSA Yepes 3alMCH Ha JIMLEBbIX CYeTaxX B peecTpe BJa/ie blieB IleHHbIX OyMar. B
c/ly4ae, €CJIM IpU BHECEHUHU 3allMCU B peecTp O 3a4MC/JeHUHU LieHHbIX OyMar Ha cyeT, BJa-

1 TpycoBa A.O. HekoTopble BOpoChl MPaBOBOT0 peryJIUPOBaHUs 3a/10Ta LieHHbIX 6yMar // AKTyaJabHbIe
npo6JieMbl HAYKU U MPAKTUKK KoMMepyeckoro npaga. 2000. Ne3. C.97

2 BenoB B.A. Be3fjokyMeHTapHble LleHHbIe OyMaru (Hay4HO-NMpakKTU4YecKUil ovyepk). - M.: UpUHDOP,
2012.C. 22-23
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JleJiblibl KOTOPOTO He OlpejeJsieHbl, JIUL0, BeJyllee peecTp, JAOKHO 00eCleuyuThb COXpaH-
HOCTb CJIeAVIOLUX JaHHbIX:

JlaHHbIE 3apPETUCTPUPOBAHHOIO JIUIA, KOTOPOMY NPUHAJJIEXKUT JJAHHBIA CUET; PEKBU-
3UTHI JIMLEBOT'0 CYETA, C KOTOPOTO ObLJIO NPOU3BEJIEHO CIIMCAaHUE LIeHHbIX 6yMmar; uHpopMma-
[0 06 0OpeMeHeHHH IIeHHbIX OyMar, ecjii TaKOBOe UMeeTcs; JII0O0y0 UHPOpMaIUIo, MOJY-
YeHHYI0 OT 3aperuCTPUPOBAHHOIO JIMIIA OTHOCUTEJbHO L€eHHbIX OyMar, 3a4yMC/eHHBbIX Ha
CYeT HEM3BECTHbIX JIML], BKJIOYas CBeJleHUs O BJaJiesIbliaX u/Uan APYTrUuxX JulaxX, ecay LeH-
Hble OyMarv He NpUHa/JIexKa/ld 3apeTUCTPUPOBAHHOMY JIULY.

JlaHHas mpoueaypa B JaJjibHeHLIeM CMOXET YIPOCTUTh MOPSAAOK JOKa3blBaHUsSI He-
IIPaBOMEPHOTO CIIMUCAHUS LIEeHHbIX OyMar Ha CY4ET He3aKOHHOI'0 MpuobpeTaTeJis B CJyyae He-
IPaBOMEPHOT0 BbIOBITHS LIEHHBIX OyMar co c4éTa BJiaJie iblia JaHHbIX LIEHHbIX OyMar.

PaccmaTpuBasi Bopoc 0 BO3MOXKHOCTH HMCTPe6OBaHUS LieHHbIX GyMmar, He06X04MMO
OTBETUTD MOJIOXKUTENBHO, TOCKOJBKY CT. 149.4 TK PO npsaMo npeaycMaTpuBaeT TaKylo BO3-
MOXXHOCTb. OZJHaKO cpa3y ke BO3HUKAeT BOMPOC O TOM, ABJSIETCS JIU UCTpeboBaHUEe 6e3/0-
KyMeHTapHOM IeHHOW 6yMard UMeHHO BUH/WKAIMOHHBIM MCKOM. JTO CBSI3aHO C TEM, UTO
npeAMeTOM BUHAMKAIMOHHOTO HMCKA, IO MHEHHUI0 MHOTMX aBTOPOB, BBICTYIAIOT TOJIbKO Be-
mul. A 6e30KyMeHTapHas [leHHas Gymara Bellblo BCE-TaKU He ABJAETCH, II0CKOJIbKY He OT-
BeyaeT TPAJMLMOHHOMY MPU3HAKY BellY — MaTepuajbHOCTH. U3 3TOro cienyet, 4To Ha 6es-
JIOKyMeHTapHble LieHHble OyMaru He MOXKeT pacnpoCTPaHATbCA U IPAaBO COOCTBEHHOCTH, IO-
CKOJIBKY OHO MOXKET pacHpOCTPaAHSATHLCSA TOJbKO Ha BelU (XOTs HAa 3TOT BONPOC CYIIECTBYIOT
U Ipyrye TOYKU 3peHus ).

Heo6x041M0 OTMETHUTb, YTO pa3/IMyHble aBTOPbI MPUAEPKUBAIOTCS PA3JIAYHbIX TO3ULIUHI
no atoMy noBoAy. Tak, ['yceBa A. A. yTBepKAaeT, YTO 6e3/J0KyMeHTapHble LleHHble OyMaru He
noJyieXkaT UCTPeOOBaHUIO MyTEM MMOJA4YU BHH/WKALMOHHOIO HUCKA, U, COOTBETCTBEHHO, UCK 00
UCTpe6OBaHUHU 6e3/[0KyMEHTAPHbIX I[EeHHbIX OyMar sIBJISIETCS CXOAHbIM, HO He TOX/|eCTBEHHbIM
MHCTUTYTOMZ. JIpyryie aBTOPbI FOBOPAT O MPUHIMIHMAILHON BO3MOKHOCTH MPebsABIeHUS BUH-
JIMKallMOHHOTO B OTHOLIEHUH 6e3/J0KyMeHTapHbIX [JeHHbIX OyMar-.

C yyeTOM CyLIeCTBYIOLUX TEOPETUUYECKUX JUCKYCCUH U MPOTUBOPEUYUBOU MPAKTHUKHU
IpYMeHEHUs Pa3JIMYHbIX CIIOCOOOB 3allUThI NIpaB Ha 0e3/J0KyMeHTapHble LieHHble GyMaru
11eJiecoo6pa3Ho MpopaboTaTh [AOMOJHHUTE/NbHbIE MEXaHHU3Mbl O6GecliedeHUs] UHTEPECcOB HX
Biazenbies?. HekoTopble U3 HUX yke chopMUpoBaHbl B.A. OuinneHko:

B nepByto o4epesib, MOXKHO PacCMOTPETb BO3MOKHOCTb BHEJJPEHHUS JJONOJTHUTEbHBIX
Mep 1o obecreyeHHIo NpaB Ha 6e3J0KyMeHTapHble aKI[UH, a TaKXKe MOATBEPKAEHUS ClIeJ0K
0 MOKYIKe aKIUN MeX/Jy CTOpoHaMHu. Hampumep, aMUTEHTHI MOTYT ObITh 00s3aHbl Bbl/a-
BaThb ClelHasibHble cepTUUKAThI NPU MOKyNKe 0e30KyMeHTApHbIX LIeHHbIX OyMar, 4To
MIO3BOJIUT YCTAHOBUTb QAKT CAEJKU U 00€CIIeYHTh 3alUTY PaB CTOPOH, MOATBEPXKAALUN
npaBa BJIa/ileHUs Ha JaHHble OyMaru Jaxe B cJydae yTpaThl JJaHHbIX peecTpa. TakKe CTOUT
paccMoOTpeTh BO3MOXXHOCTb MPUCBOEHHUS] YHUKAJIBHOTO UJIeHTUPUKATOpA AJIS1 KOKIOU LeH-
HOM OGyMaru, KOTOpbIM B cjy4ae NepeMelleHUs C OJHOr0o CYyéTa Ha Apyrou 6yjeT oTobpa-
»KaTbCSl B peecTpax, B CJIe/ICTBUE YEero YTePSIHHYIO LieHHY0 6yMary MOKHO Oy/1eT OTCJIeAUTb.

Takke, OlHUM U3 BO3MOXKHBIX PellIeHUH SIBJISIETCS BHeJPEHUEe CUCTEMbI TPHUCBOEHMUS
YHUKaJbHBIX UPOBBIX MOJMUCEN JJIsT KOKA0U 06e3[0KyMEeHTApHOW IIeHHOW OyMard, 4yTo
MO3BOJIUT OJHO3HAYHO yZIOCTOBEPHUTH MpaBa KOHKPETHBIX JIMI] HA 3TH LieHHble 6ymaru. Co-
BepllleHHe JIIObIX ONepalnui ¢ TAKUMU IIeHHbIMU 6yMaraMy CTaHeT BO3MOXXHbIM HCKJIIOYH-

1 TI'yceBa A. A. OGbeKT BUH/JMKALMH: NMPOGJIEMbI INpaBONpUMeHeHUsA // AKTyaJbHble NPOOGIEMBI
poccuiickoro npasa. 2021. T. 16, Ne 4(125). C. 76.

2 Tam xe, C. 83.

3 BerukoBa A. 0. K Bompocy o mnpaBoBod mnpupoje 6e3J0KyMeHTApHbIX LeHHbIX 6ymar [/
MexayHapoAHbIH )KypHaJ TYMaHUTAPHBIX U eCTeCTBEHHBIX HaykK. 2023. N2 9-2(84). C. 76-78.

4 Xapun B.U. OTuyxpaaTesbHble CAEJNKHA C 0€3/J0OKYMEHTApPHBIMU IeHHbIMU 6ymaramu // Bompockl
poccuiickolt toctunuu. 2021. Ne11. C.304-323
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TeJIbHO NPU yCJIOBUHM MCNOJIb30BaHUS COOTBETCTBYWOILEHN 1IMPOBON MOJANUCH KaK crocoba
NpefoTBpallleHUs He3aKOHHOI0 NlepeMellleHUs IeHHbIX OyMar MeX/ly cieTaMHU U peecTpaMH.

Ha 3akoHOJaTe/JIbHOM YpOBHE 1ieJ1ec006pa3HO yperyJupoBaTh BONPOC obecrnedyeHUs
npaB J0OpPOCOBECTHBIX NpUobOpeTaTeseld 6e340KyMeHTapHbIX aKIIMKA B paMKax NpoLeypbl
BOCCTAHOBJIEHUS KOPINOPAaTUBHOIO KOHTpOJid. [loMMMO [eHeXHON KoMIleHcaluu, Heo0Xo-
JIUMO TNpeJlyCMOTpeTh MeXaHU3M BOCCTAaHOBJIEHUs] UX HEUMYILeCTBEHHBIX IpaB y4acTUA B
yIpaBJ/ieHuH 061ecTBoM?,

Takxe CTOUT OTMETUTD, YTO NpoLeJypa UCTpeOOBaHUA 6e30KyMeHTapHOW LleHHOU
OyMaru B CyJleOHOM NOpAAKe AOCTAaTOYHO I'POMO3/Kas M 4acTO TpeOyeT 3HAYUTEJbHBIX 3a-
TpaT 10 BpeMeHH. [/l yCKOPEeHHOr 0 pelleHus Npob/ieM, KacalolMUXCcs OTCAeKUBAHUA U BO3-
BpaTa 6e3/l0KyMeHTapHbIX [JleHHbIX OyMar, 0CO6GeHHO B C/Iy4asx UX NOCAeyHUiUX epenpo-
NI, CTOUT 3a/1eiCTBOBATh TEXHOJIOTHIO 6JI0KYeiiHa 2

Be3nokyMeHTapHble LleHHble OyMaru fIBJASIOTCA 3aKOHOMEPHBIM NPOAYKTOM TEeXHO-
JIOTUY€eCKOro nporpecca B cpepe 3KOHOMUYECKUX U PUHAHCOBBIX OTHOILeHUU. BmecTe ¢ TeM,
HOBHM3Ha 3TOro (eHoMeHa 00yCJIOB/IMBAET 3HAYMTEJbHOE KOJUYECTBO JAUCKYCCHOHHBIX BO-
IPOCOB B TEOPUU U MPAKTUKE 3alUThI IPAB Ha 3TH 00'bEKTHI.

JlaHHBI MexaHHU3M TpebyeT AaJjibHellleld JopaboTKHU AJisl obecrniedyeHus cbalaHCUPO-
BaHHOCTH UHTEpPeCcOB BCeX 3aMHTEPeCOBAaHHBIX CTOPOH. boJslee TiaTe/ibHAs perJaMeHTaLUs
npoueAypbl 3aKpelnJieHus NMpaB Ha 0e3/0KyMeHTapHble LieHHble OyMaru U 3aliuThl 3THUX
IpaB 3a CYHeT HOPMAaTUBHOTO BBe/IeHUSA HOBbIX UHCTPYMEHTOB (TaKUX KaK CepTUPUKATHI UJIU
cnelyajbHble 3JIEKTPOHHbIE MOANMCHA) MO3BOJUT CHOPMUPOBATH 3PPEKTUBHYIO CUCTEMY
pery/JiMpoBaHUsl OTHOLUEHUMH, CBA3aHHBIX C 0O00POTOM JAHHOI'0 BUJA LieHHbIX 6ymar. CooT-
BETCTBYIOLIMe HOBeJIbl OyAyT c0COOCTBOBAaTh MMHUMMU3ALUU NIPAaBOBOM Heollpese/eHHO-
CTU Y PUCKOB B JJaHHOM cdepe rpakjaHCKUX NIPaBOOTHOILLEHHU.

PEAJ/IM3ALNA ITIPABA PEBEHKA HA 3AIIUTY OT 3/I0YIIOTPEBJIEHUA
CO CTOPOHBI POAUTEJIEX UWIN JINL UX SAMEHAIOIINUX

M. E. Tokos

cmydenm Opuduyeckozo unHcmumyma HayuoHaibHo20 ucci1edo8amensbekozo
Tomckozo 2ocydapcmeeHHo20 yHugepcumema, 2. ToMck.

HayuHb1tl pykogodumens K.10.H., doyeum H. B. bazposa.

Ha mpoTspkeHUH mocjieiHEro CTOJIETUS MEeXAYHApOJHbIM COO6ILIECTBOM OCYIECTB-
JISIJICSl KOMILJIEKC Mep HalpaBJeHHbIX HA pa3BUTee MPABO3aUIMUTHOMN JeITeJIbHOCTH B OTHO-
IIeHUU HecoBeplleHHOoJIeTHUX. [laHHas TeHJEeHIUsI HaXOoJUT CBOe INMOATBEpPXK/JeHHe B ps/jie
MEeX/IYHApOAHbIX MPAaBOBBIX aKTOB, 3aKPEMJISIOIIUX 0COObIM MPAaBOBOM CTATyC pebeHKa, Kak
CaMOCTOSITEJIbHOW JIMYHOCTH, NpaBa U 0JIaromnojyyHoe pa3BUTHE KOTOPOTO MMEWT HaBHC-
UK TPUOPUTET B MEXK/YHAPOHOM COOOIIECTBE.

Ha cerofHsIlIHUM JleHb OCHOBHBIM MUCTOYHUKOM, 3aKPEIJISIOIIAM KOMIJIEKC JIUYHbBIX
HEeUMYIIleCTBEHHBIX U UMYI[eCTBEHHBIX NpaB pe6eHKa, BbicTynaeT CeMelHbIN KOJIEKC, oTpe-
Jlesisitolei GopMbl M CIOCOOBI 3alIMThI MPaB pebeHKa, a TaKXKe JIML, 00s13aHHBIX peaTru30BbI-
BaTh JlaHHOE MpPaBo - poauTesied. K coxkasieHUIo, He BCe POAUTEN B OJTHOU Mepe MPOosBJIsA-
I0T JOJDKHYI 3a60Ty O CBOUX JIETSX, HEPEJIKO Hapyllasi UX MpaBa U UHTEPECHI MOJIb3ySACh UX
3aBHMCHUMBIM NOJIOKeHUEM. B cBsi3H, ¢ yeM, npobJsieMa peasu3anus 3allUThbl pebeHKa OT 3J10-
yInoTpebJIeHUsI CO CTOPOHBI POAUTE/IEH SIBISETCS aKTYaJIbHOU. AHA/IIU3 CYIIECTBYIOIIUX Me-

1 Xapun B.M. OTuyxjaTesibHble CJe/IKU C 6e3J0KYMEHTApHbIMU LieHHbIMH GyMmaramu // Bompocsl
poccuiickou octunuu. 2021, Ne11. C.377-384

2 CanukoB /. A. [Ipo6/1eMbl 3aUIMThI PAB JIUI, HA PhIHKE LIeHHBIX 6yMar // MexAyHapoHbIM Hay4HO-
HccieIoBaTeIbCKUM XKypHast. 2019. Ne 12-2(90). C. 110-112.
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XaHU3MOB [IOMOKET ONpeAeJUTh HEJOCTATKH UJIH NPoOJIeMbl IEMCTBYIOLEr0 CEMEeNHOro 3a-
KOHO/|aTeJIbCTBA.

[IpaBo pebeHKa Ha 3alUTYy, 3aKpelJieHHOe B CT. 56 CeMelHOro Kojekca, Kak JMYHOe
HeMMYILeCTBEHHOEe MpPaBo, He CYIeCTBYeT OTJAEJNbHO OT UHBIX NpPaB, NpeJyCMOTPEHHBIX Ce-
MelHbIM 3aKOHO/IaTeJIbCTBOM B UM CJIE KOTOPBIX:

- IpaBO pebEHKA XXUTb U BOCIUTHIBATHCS B CEMbE;

- IpaBoO pebeHKa Ha 06leHHe C pOAUTESIMH, JeyIIKOW, 6a0yIIKON, 6paTbsIMHU, CECT-
paMu U JpyrUMU POJICTBEHHUKAMU;

- IpaBO Ha CoJZiepKaHHe CO CTOPOHbBI POJAUTEEN;

- IpaBO COOCTBEHHOCTHU Ha J,0X0/bl M MHbIE NIPaBa UMYl eCTBEHHOTr 0 XapakTepa.l

HapymeHue ofHOro MM HECKOJIbKUX NepedyuCcIeHHbIX NpaB, BJedeT 3a C060M Heoo-
XOIMMOCTB peaJjiu3aliMy IpaBa Ha 3allyMTy B IPelyCMOTPEHHOM 3aKOHOM IMOPSJKe.

JlOKTpUHOU ceMellHOr0 MpaBa onpezeseHbl ABe GOPMbI 3alUThl CYO'beKTUBHbIX MPaB
pebeHKa: HPUCAUKIIMOHHAS U HEIOPUCIUKIMOHHAS 2,

[IpencraBasieTcs, 4TO peanv3alusi pe6eHKOM HEPUCAUKLIHUOHHON GOpPMBbI 3alUThI
HeapPeKTUBHA B CUJIy €r0 UMYLECTBEHHOTO U 3aBUCHMMOTO0 OT poAuTesel nosoxeHus. Tak,
crioco6aMu BO3/elCTBUA peOeHKOM Ha HeJJ0OpOCOBECTHBIX POAUTENIEM KOTOPble CUCTEMATH-
YeCKHU 3J10yNIOTPeO/ISIIOT CBOUMU POAUTENbCKUMU IIPaBaMU, MOXKET BBICTYNIATh: YCTHOE HECO-
rjaacue pebeHKa C OCyIIeCTBJSIEMbIMU B OTHOLIEHUHU €ro JeHCTBUSAMHU QU3IUUYECKUMHU WU
IICUXO0JI0TUYECKUMH, OOMKOT WJIHU B KpalHEM CJiydyae Mober U3 JoMa U NpUYUHEHHEe CaMOMYy
cebe TeJsieCHbIX MoBpexaeHU.3 B cBa3y, c yem CeMelHBIM KojaekcoM P® mpenycMoTpeHO
paBoO pebeHKa Ha CaMOCTOSITeJIbHOEe OOpallleHre B OpraH ONeKU U MOMeuYuTebCTBA C LeJbIo
3alMThl HApYyLIEHHbIX IPaB, TEM CaMbIM NOPOXK/Aasl MPeANOChbIIKY peajlu3alu PUCAUKILU-
OHHOU GOPMBI 3aUUTHI.

OpraH oneky ¥ NONeYUTENbCTBA B KOHTEKCTE 3alUThl UMYILECTBEHHBIX U HEUMYIIle-
CTBEHHBIX NIpaB peGeHKa OT 3J10yNOTPeOJIeHUs CO CTOPOHBI POJiMTeJiel UrpaeT 0Co6yI0 POJib.
Haub6osiee 3Ha4MMOM B IaHHOM CJly4yae siBJsieTCs NnpobJieMa 3alMThl UMYLeCTBEHHbIX N1PaB
Ha HeJIBIXKMMOE UMYIeCTBO pebeHKa, OT poJuTesel, eCTBYOLUX He B eT0 MHTEepecax.

PopuTenu He UMeOT NpaBa COOCTBEHHOCTH Ha UMYLIECTBO JieTel, IeTU B CBOIO Ove-
peAb He MMEIT MpaBa COOCTBEHHOCTH HAa UMYLLECTBO POAWTE/EeN, OJHAKO 3aKOHOM Ipeay-
CMOTpEeHa BO3MOXXHOCTb BO3HUKHOBeHHUs 00111el co6cTBeHHOCTH (CT. 60 Ck P®D), kosimyecTBO
KOTOPO# B MOC/Ie/IHMeE To/ibl B PoccHM MHOTOKpaTHO BO3pocJo. /laHHas TeHleHL U 00y CI0B-
JieHa ycnellHoW peanusauueit PenepanbHoro 3akoHa «0 AONOJHUTENBHBIX Mepax rocyzap-
CTBEHHOU MOAJEPKKU CeMel, UMEIIUX JeTerl», B COOTBETCTBUU C KOTOPbIM NOCJeJHUE
MMEIOT NPaBO Ha MOJIyYeHHe JIeHEeXXHOro cepTUPUKATa, KOTOPbIA MOXKHO peasiM30BaTh Ha
yJaydlleHHe }KUJIUIIHbIX YCJIOBUU C 00513aTe/IbHbIM Bbl/leJIeHUEM JI0JIU peOeHKY.*

B nocnepyrouieM, npaBo Ha pacnopsikeHue TaKMM UMYLIeCTBOM He OrpaHHUYMBaeTCH,
YTO B CBOIO 04Yepe/ib MOKET MOBJIeYb HapyllleHUe UMYIECTBEHHBIX UHTEPECOB peOEHKA, Be/lb
OH B CHJIy CBOET0 BO3pacTa He BIPaBe CaMOCTOSITENIbHO OCYIECTB/ATh OTUYKJAEHUE TaKOro
MMYIIeCTBa, BMECTO HEro JaHHbIM IPAaBOMOYMEM HaJleJIeHHble ero 3aKOHHbIe NMpeJCTaBUTe-
JIU-POUTEIIH.

OpraH omneku U MONEYUTENbCTBA 0053aH OCYILECTBJIATh KOHTPOJIb 3a COBEPLIEHUEM
CHEeJIOK C HeJIB?KMMbIM UMYIIECTBOM pebeHKa, He JI0oNyCcKash ero yMeHblIeHus, U060 yXy .-
IIEHUs ero MOJIOXKEeHUS], yTeM BblJlauM MpeABapUTeIbHOI0 pa3pelleHus. B ciyyae urHopu-
pOBaHUSA pOJHMTEJIEM JAHHOTO TPeOOBaHUS, OpraH ONeKHU 06s13aH 00paTUThCA B CY/| C 3asB-
JIEHUEeM O pacTOpP:KEHHHU J0TroBOpa MpeyCMaTPUBAIOIIET0 OTUYYXK/AEHUE HEJBUXKUMOTO UMY-

1 HeuaeBa A.M. CemeliHOe NpaBo, y4e6HUK 9-€e u3 ., nep. u gon. — M., 2019 C. 145- 151.

2 Tam xe

3 BecnasioB H0.9. CeMeiiHO-nTpaBoBOeE MoJIOXKeHUEe pebeHkKa B Poccuiickoit ®epepanuu.— M., 2013 C.94

4 ®enepanbHbIi 3aKOH "0 [OMOJHUTENbHBIX Mepax rocyJapCTBEHHOMN MOJJIEPKKU CEMeH, UMEeKIUX
netei” ot 29.12.2006 N 256-®3, cT. 7 // Cobpanue 3akoHoAaTesbcTBa PP, 2007. Ne 1 (1 4.). Ct. 19
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IecTBa € MOCJAeAyllleM NpPUMeHEeHWeM Mep CEMEeHWHO-NIPaBOBOr0 XapakKTepa, NpeaycMOT-
PEHHBIX CEMEWHBIM 3aKOHOaTeJIbCTBOM. !

B HacTosnlee BpeMs 3aKOHOM He perjJiaMeHTUPOBaHbl KDUTEPUU WJIU NIpaBUJia BblJA-
YHY Npe/iBapUTebHOI0 pa3pelieHus. B o0CHOBHOM, OpraH oneky U NoMe4yuTebCTBa PYKOBO/-
CTBYeTCSl peKOMeH/JaTeJIbHbIMU IMCbMaMu MUHUCTepcTBa 06pa3oBaHUs, KOTOpPbIE, HE HOCAT
06s3aTesibHOTO XapakTepa. CipaBelJIMBO OTMETUTb, YTO HEKOTOPbIMU cyobekTaMUu Poccruu
INPUHATHI NONBITKA N0 HOPMAaTUBHOMY 3aKpeIJIEHUI0 NpaBUJ BblJAauMu MpeABapUTETbHOTO
pa3pelleHus], OJHAKO OHU HOCAT Cyryb60o GIOpPOKpaTUYECKUH XapaKTep, onpefesolUui Ka-
KHe JOKYMEeHTbl HeOOXOAMMO NMpPeAOCTaBUTh ONEKyHy pebeHKa JAJs MOJyYeHUs paspelle-
HUs.2 B cBSI3U C 4yeM, npe/icTaB/sIeTCs BO3MOXKHOM CUTyalys, KOTZia OpraH oneKyd MoMUMO 3a-
KOHHBIX UHTEepecoB pebeHKa 0[,00psieT CoBeplleHHe CAEeJNKU C HeJBUXKUMbBIM UMYLIECTBOM.
Tak ®pyH3eHCKUH pallOHHBIM Cyj I'. BjaguMupa npusHal HeAeUCTBUTEJbHOU CAEKY IO
0O0MeHy HeJBMXXMUMOI'0 MMYyIlecTBa ONeKyHa HECOBePIIEHHOJIETHUX B pe3ysbTaTe, KOTOPOU
JleTy, paHee uMeBlIHe 2/3 [0JM B TPEXKOMHATHOW KBapTHpe, CTaJIM COGCTBEHHUKaMHU 2/3
JlOJIU B [JIByYXKOMHAaTHOW KBapTHpe COBMECTHO C COBEPLIEHHOJETHUM pOJICTBEHHUKOM
KOHTpareHTa MO JOTOBOPYy MeHbl KOTOPOMYy NpuHajjexasa 1/3 oy B JByXKOMHAaTHOU
KBapTHpe, ONEKYyH e 0CTaJICsl COOCTBEHHUKOM 1/3 101U B TPEXKOMHATHOW KBapTHUpe BMe-
CTe CO CBOUM CYNPYroM, KOTOPOMY CTaJso NpuHajaexaTb 2/3 noau. B xone cynebHoro pas-
O6upaTesbCTBA, CyJ, YCTAHOBUJI, YTO ONIEKYHOM OBLJIO NOJIyYeHO pa3pelleHre opraHa oneKu U
NONeYuTeNbCTBA Ha COBeEpLIeHHe TAaKOW CAeJIKH, OpraH ONeKU U IMONeYUTeJbCTBa B CBOIO
ouepe/ b MOSICHUJI, YTO pa3pelieHre OblIO JAHO U3 XaJOCTHU K ONeKyHY, TaK KaK Ha MOMEHT
COBepLIEHUS CAEJKHU OH HaXOJUJICS B IPEKJIOHHOM Bo3pacTe. BoccTaHOBIeHMe HapylIeHHO-
ro npaBa, NIpOU30LIJI0 NOC/€e TOro, KAK OJJHOMY W3 HeCOBepPIIEHHOJIETHUX MCIOJHUI0CH 18
JIET, U OH Y3HaJl 0 HapylUeHHOM IpaBe.3 BbIX0/J0M U3 JJAHHOTO MOJIOKEHUS MOXKET, SABAATbCS
3aKOHOJ|aTe/JIbHOE 3aKpelJieHUue 0013aHHOCTU OpraHa ONeKd MO y4eTy MHeHHsS pebOeHKa B
OTHOLUEHUU TaKHUX CJleJIOK, a TaKXKe MpoBepKa ero MHPOpMalMOHHON OCBEJJOMJIEHHOCTH O
npezloJaraeMoM pe3ysabTaTe nocjaeaHen. Takaa npakTtuka Aia Poccuu He sByisleTCAa HOBOH,
Be/ib B OOJIbLINHCTBE

Kak oTMedeHO paHee, [i/1s peaju3alUu IOPUCAUKLHUOHHON GOpPMbI 3alIUThl HEOOXO-
JIUMO CaMOCTOSITeJIbHOE MpoleccyaJbHOe obpalleHue pebeHKa B OpraH ONeKH, 4To JiJisl poc-
CUHCKOU MPaBOBOM MPAKTUKU SBJISIETCS YHUKaJIbHBIM cOObITHEM. [lo MHeHHIO HevyaeBoit A.M.
caM QaKT CyllecTBOBaHUS BO3MOXHOCTH /151 06palleHHsl pebeHKa B OpraH OMeKH U Momneyvu-
TeJIbCTBA He peajiu3yeT NpPaBO BCeX JleTel Ha 3alUTy OT 3JI0yNOTPeOJIEHUSI CO CTOPOHBI Po-
JuTesield. B mosHOM Mepe BOCMOJIb30BAaTbCA TAaKMM NPAaBOM MOXET TOJIbKO peOeHOK, KOTO-
pbIi B COCTOSIHUU XOTb KaK-TO CGOPMY/IMPOBATh CBOIO »KaJI00Y U IOHECTH ee 10 KOMIEeTEeHT-
HbIX OpraHoOB.*

TpyaHOpeann3syeMa U caMOCTOsITe/IbHAsA 3aljUTa pebeHKOM cBouX IpaB B cyze. Ce-
MeNHBIA KOJIEKC MPeJ0CTaB/IsieT BO3MOKHOCTb peOEHKY, IoCTUriieMy Bo3pacTta 14 JieT, 06-
paTUTh C KCKOM B CyZ, MPOTUB CBOUX poauTeJiel. (m. 2 cT. 56 CK P®). OgHako He sICHO KaKUM
M3 CII0COOOB 3aUMThI CEMEWHBIX IPaB peOEHOK MOXET BOCI0JIb30BaThCS.

CeMelHbIA KOJEKC MpejycMaTpUBaeT XapaKTepHble CHOCOObI 3aUIUThl CEMEWHbIX
IpaB K YHUCJIY KOTOPbIX OTHOCHUTCS: JIMLIEHUEe POAUTENbCKUX MpaB (cT. 69 CK PO ), npusHa-
HUe oTuoBcTBa (cT. 49 CK P®), BpemeHHOe oTOMpaHUe pebeHKa M3 CEMbU NPU HENOCPE]-

1 ®egepanbHbId 3aK0H 0T 24.04.2008 N2 48-d3 «06 omneke U moneyuTeabCTBe», CT. 21 // CobpaHue 3a-
KoHojgaTesibcTBa P®. 2008. Ne 17. Crt. 1755.

2 TloctaHoBnenne AaMuHUCTpanuu Tomckoro parioHa ot 26.07.2013 N 207 (pexa. ot 20.09.2013) "06
yTBepxaeHuH [losoxkeHus: o nopsifike opopMIeHUs NPeJBapPUTENbHOTO pa3pelleHus Ha COBEPIIEHHE CAEOK C
KUJIBIMU TMOMELIEHUSIMM M HWHbIM HMYIIECTBOM, B OTHOLIEHHWM KOTOPOTO HECOBepIIEeHHOJIETHHE H
HeJleecriocoOHbIe uLia UMeloT npaBo cooctBeHHocTH" // CIIC «KoHcynbTanTILIROC»

3 ApxuB ®pyH3eHCKOro pailoHHOro cyaa r. Bragumupa. [leno Ne 2-794 /05

4 HeyaeBa A. M. Camo3amuTa o ceMerHoMy npaBy // l'ocyaapcTBo u mpaso. 2008. Ne 7. C. 25-31.
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CTBEHHOM yrpo3e XKU3HHU U 3/10poBblo pebeHKa (cT. 77 CK PD), orpaHuyeHre pOUTENbCKUX
npas (cT. 73) u apyrue.

JluneHue poAUTENbCKUX NPaB, NIPOU3BOJUTCA B Cy[eOHOM NOPSAAKE MO 3asBJIEHUI0
yIpaBOMOYEHHOI'0 Ha TO JIULA, K YUC/IY KOTOPBIX 3aKOH OTHOCUT: OJAHOTO U3 POJAUTEJIeN UIU
JIUL, UX 3aMEeHSI0LUX, IPOKYypOpa, oprad oneku u nomneuyutesnbctBa (Ct. 70 CK P®) OpgHako B
CIHCOK MCTLOB He BKJ/IIOYEH CaM pPeOEHOK, YbH MpaBa U MHTEPEeChl HAPyLIEHbl UJIU UMEEeTCs
dakT 3/10ynoTpebeHUsA CO CTOPOHbI POAUTEIeN KOTOPBIN, K CI0BY, IBJSETCHI OLHUM U3 OC-
HOBAaHMH JIMIIEHUS POAUTENbCKUX NpaB. O3HayaeT JiM 3TO, YTO pebeHOK He MOXKET CaMOCTO-
ATEeJIbHO BBICTyNAaTh WCTLOM B JieJle O JIMIIEHUU POAUTENbCKUX NpaB? MHeHHe y4eHBbIX 1O
JlaHHOMy BoIpocy pacxofarcd. Tak, A. M HeuaeBa cunTaeT, 4To pe6GeHOK He BIpaBe BLICTY-
IaTh B Ka4yeCTBe UCTLA 10 ey O JIUIIEeHUHU POAUTENbCKUX NIPaB, a MOXeT JIMLIb CAMOCTOA-
TeJIbHO 00Ka/l0BaTh Cy/leOHble pellleHUs], Hapyluarliue ero npasa. Touka 3peHus HeuaeBon
OCHOBaHa Ha no3unuu ncuxosora E.Il. UibuHON, KOTOpasi cUMTAET, YTO KOHCTPYKIMS pebe-
HOK - WCTell, a POAUTENU — OTBETUYHMK IJIyOOKO aHTUIEeJaroruiHa U He »KeJslaTeJbHa CO BCEX
TOYeK 3peHusl.

WNHoro MHeHud 1o JaHHOMY Bonpocy npuzaepxusaetca bongos C.H. cuuras, 4To B cu-
Jqy 1. 2 cT. 56 CeMelHOro0 KoJiekca pebeHOK BIpaBe 00pallaThbCs B CyJ C MCKOM O JIMIIEHUU
POAMTENbCKUX MpaB Mo JocTukeHUU 14 sieT?. MHeHue bonaoBa C.H. Takke paspaensieT bec-
naJsioB H0.®. onpegensas pebeHKa, KaK UCTLA 10 ey O JIULIEHUH POAUTENbCKUX MPaB.

@®akKkTU4YeCcKU Ha JJaHHbIM MOMEHT CYLeCTBYEeT HepellleHHasl KOJIJIM3Usl MeXJy HOopMa-
MU .2 cT. 56 u 1. 1 cT. 70 CK P®, Tak kak HopMa 56 cTaTbU NpeJoCTaB/sIeT peOEeHKY MPaBo
Ha obOpallleHHe B CyJ B C/Iy4yasiX 3/I0yNOTpebeHUs POAUTENSIMU POAUTENbCKMMU IpaBa, a
HopMa CT. 70 He Ha3bIBaeT ero B Ka4eCTBe JIML, 110 3asiBJIEHUI0 KOTOPOT'0 UHAULIUPYETCS CY-
JlebHO€e pa3bHpaTeNbCTBO TEM CaMbIM JiMIIasg pebeHKa OJHOTr0 U3 XapaKTepPHbIX CIOCOOO0B
3allUThI CBOUX MIPaB.

B cBfI3u ¢ 4eM NpeACcTaBJISAETCS 1eJ1ecCO06pa3HbIM BHECTH COOTBETCTBYIOIME U3MeEHe-
HUsA B 1. 1 cT. 70 CK PO, cieayromum obpa3oM: «/lesia o JUIIEHUN POJUTENBCKUX NIPaB pac-
CMaTpPUBAIOTCA MO 3asBJEHHUI0 OJHOTO M3 POJAUTEJNIeNd WU JIUL, UX 3aMEeHSI0IIUX, HECOBEP-
IIEHHOJIETHUM, JJOCTUTLIMM BOo3pacTa 14 seT, 3asBJIeHUIO IPOKYPOPa, a TAKXKe 110 3asABJIEHHU-
sIM OpTraHOB WJIM OPraHX3al Ui, Ha KOTOpbIe BO3JIOXKeHbI 00513aHHOCTHU 110 OXpaHe MpaB Heco-
BEPLIEHHOJIETHUX JeTel (OpraHoOB ONEKH Y MONEeYUTENbCTBA, KOMUCCHH 1O JieJlaM HeCOBep-
IIEHHOJIETHUX, OpTaHU3alUi JJis AeTel-CUPOT U AeTel, OCTaBIIUXCS 6e3 MonedyeHus poau-
TeJied, U IPYTUX)».

INTPOBJIEMHBIE ACIIEKTbI OIIPEJAEJIEHHUA IIPU3HAKOB
AOTI'OBOPA MO KU3HEHHOI'O COAEPKAHUA C NZKANBEHUEM

E. B. ®edaka

Cmydenmka wpuduvecko2o uHcmumyma HayuoHasbHo20 uccaedogsamenbckozo
Tomckozo 2ocydapcmeeHHo20 yHUgepcumema, 2. Tomck.

HayuHblil pykogodumenw: K.K.H., doyeHm B. A. ToHuaposa.

ﬂOI‘OBOp MMOXHW3HEHHOTI'0 CoAeP¥KaHNA C MXKJUBEHHEM MOXHO Ha3BAaTb B HEKOTOPOM
CMBbICJIe KOMIIVIEKCHBIM, TdK KaK OH CO4Ye€TaeT B cebe OTA€eJIbHbI€ Y€PThbl JOroBOpa KyIIJIH-
mpoAaxu, AapeHHH. TeMm He MEHee, ILLaHHI:;II‘;I AOr0BOp ABJAETCA CaAaMOCTOATEJIbHBIM I'pPaKAaH-
CKO-IIPpaBOBbIM ABJIEHHWEM, O YEM MOXHO CyJJUTb B TOM 4YHUCJI€ 10 HAJIUIHIO CHEL[I/I(I)I/I‘{GCKI/IX,
TOJIbBKO €My INPUCYHIHNX ITPU3HAKOB. AaHHbII‘/JI AOrOBOp ABJIAETCA BOCTpe6OBaHHbIM cpean

1 HeuaeBa A. M. Camo3amuTa o cemeiiHomy npaBy // ['ocygapctBo u npaso. 2008. Ne 7. C. 25-31.
2 Boupos C.H. CemeiiHoe npaBo. - M.: OHUTHU-JAHA, 2009. C. 86
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HaceJIeHUs, 4eM U 00yC/IOBJIeHa aKTyaJIbHOCTb BEIOPAHHOW TeMbl: UMEHHO XapaKTepHUCTHKA
IPHU3HAKOB J0r0BOpaA MOKU3HEHHOT0 COZlep>KaHuA C MXKJUBEHHEM MOXeT JaTh OTBET Ha BO-
IpoC O Le1ecCO00pPa3HOCTH 3aK/I0YEHUs TAaKOro JOrOBOpa B TOM UJIM UHOM CJy4ae, HOCKOJIb-
Ky, pa306paBLIKCh B cieqUPHUIECKUX YepTaxX 3TOro AOroBopa, Jierdye BbIIBUTb €ro NpeuMy-
IeCTBAa U HeJJOCTATKH.

AHanuzupys cT. 601 'K P® M0xHO NpUUTH K BBIBOAY O TOM, UTO JOTOBOP MOKU3HEH-
HOT'O COJlep>KaHHUSA C M>KAUBEHUEM fIBJIAETCA PeaJbHbIM JJOrOBOPOM, IIOCKOJIbKY /ISl IPU3Ha-
HUSA ero 3aKJII4YeHHbIM TpebyeTcsl He TOJbKO JOCTUKEHUE COrJIallleHUs] CTOPOH 10 BCEM CY-
ILleCTBEHHBIM YCJI0BUAM, HO U Ilepe/iadya UMyILecTBa. JTO ABJAETCA rapaHTHe! 3aliuThI CJ1a-
00U CTOPOHBI - IOJIydyaTessl PeHTHl, JaeT eMy JONOJHUTEJbHYI0 BO3MOXXHOCTB elle pa3 06-
JlyMaThb HeOOXOJUMOCTb KaK CaMOro 3aKJIIOUYeHHUs J0roBOpa, TaK U 3aKJIYEHUs J0roBopa
MMEHHO C BbIOpAaHHBIM UM JIMLOM. HO TakoW NMO3ULMU NPUIEPKUBAIOTCA He BCe aBTOPBL.
Hanpumep, O. C. Hodpde yTBepxal, 4TO JaHHBIK LOTOBOP ABJSAETCA KOHCEHCYaJlbHBIM, I0-
CKOJIbKY IIpaBO COOCTBEHHOCTHU Ha HeJABMKMMOE MMYLIeCTBO BO3HUKAeT C MOMEHTA ero pe-
TMCTpaLyMy, a He Nlepefjayy uMyulecTBa. Eciv oHa cocTossace, TO faxe HECMOTPSA Ha OTCYT-
cTBUe PAaKTHUYeCKOH Nepejiaud MMyLleCcTBAa — IPUOOpeTaTeNb yKe ABJSETCA ero cob6CTBeH-
HUKOM. B 06paTHOM ke c/iydae - ec/iMd UMYILEeCTBO ObIJIO IlepelaHo, HO He COCTOAJIaCh peru-
CTpaLus — JOTOBOP He MOXET CYUTAThCA 3aK/II0YEeHHbIM, 003aTe/IbCTBA B TAKOM CJIy4yae He
BO3HUKJIU. Ucxoaa U3 3TOro aBTOp NPUXOAUT K BBIBOZY O KOHCEHCYaJbHOCTH JOTrOBOpa I0-
’KU3HEHHOTO COJlep>KaHus C WXKAMBEHHUEM, BCe Ke 0TMeYasd, YTO er0 MHEeHHe He HaXOAUT LIU-
POKO#i MOA/IePAKKH Y 60JIbIIMHCTBA YYeHbIX .

Cnenyroleil 0COOEHHOCTBIO paccCMaTpUBAaeMOro JOroBopa fBJseTcsd ero ¢uaynuap-
HOCTb. /laHHBIM NpPHU3HAK M0/ pa3yMeBaeT JIMYHO-J0BEPUTEJbHBINA XapaKTep MexJy CTOpo-
HaMu gorosopa. [lo MmHeHu1o A. I1. CepreeBa ¢puyrivapHOCTb B JAaHHOM CJiydyae BblpakaeTcsl B
He06X0JUMOCTH MOCTOSHHOTO KOHTAKTa IJIaTeJbLIMKA W MoJydaTesisl PeHThl, UX JUYHOIO
B3auMoJieiicTBUSA. KpoMe TOro, Tak Kak y IJlaTeJsbliMKa PEHThI ecTb cneyududeckue o6s-
3aHHOCTU B OTHOILEHUHU TNOJIydaTesisd B BU/Ie YX0/1a, UMEHHO JIMYHOCTDb IJIaTeJbIIUKa OyeT
UIpaTh NepBOCTENEHHYIO POJIb NPHU 3aKJIYEHUHU JI0r0OBOPA, €r0 HpaBCTBEHHbIe KadyecTBaz.
Jlo6pOCOBECTHOCTb CTOPOH Ba)KHa B JIDOOM JIOTOBOpPE, HO UMEHHO [JIOrOBOP MOKM3HEHHOTO
coZlep>KaHUsA C WKAMBEHUEM SBJISIETCA HauboJiee COLMAJIbHO HaNpaBJeHHBIM, er0 HEUCIO0JI-
HeHMe WJIM HeHaJlexxalllee UCIIOJIHEHHe MOXeT MMeTb ropaszio 6oJiee cepbe3Hble MOC/E[-
CTBUS [IJIs1 CTOPOHBI, YeM B JIIOOGOM JIpyroM JloroBope (Hanpumep, HEUCNOJHeHHe 06513aHHO-
CTHU 10 YXOJy U obecrie4eHUI0 He06X0JUMbIMHU JIEKapCTBaMHU B ci1y4ae 00JIe3HU IoJiydaTesis
pPEeHTbl MOXKET MPUBECTU K YXY/LUIEHUIO ero coCTOsIHUSA, cMepTH). [IpusHak ¢uaynpapHoCTH
Bbl/leJISIeTCsl He TOJIbKO TeOpeTUKaMHU MpaBa, HO U MOATBEPXK/eH Cy/leOHOM MPaKTUKOM: TakK,
KosiomeHckui ropojckoi cya MockoBcko#t o61acty PO B pemienuu no geany Ne 2-1115/2018
oT 15 ntoHda 2018 roga npuiues K BbIBOAY, YTO OTHOLIEHUS N0 JAHHOMY JIOTOBOPY CTPOSATCSA
Ha B3aMMHOM /I0BEPUHU NOJIy4yaTe s U IJIaTe bllUKa PeHTHI, CJIel0BaTeJbHO, I0r0OBOP ABJIfA-
eTcsa ¢uayuuapHbiM3. Ho He MeHee Ba)KHa W JIMYHOCTb IOJIy4yaTeJssl PeHTbl, OCKOJIbKY B
JlaHHOM JI0TOBOpe NpaBa peHTOoIoJy4YaTess HEIOCPeCTBEHHO CBSAA3aHbI C €ro JIMYHOCTHIO, a
3HA4uT, B cuiy cT. 383 'K P® 3ameHa nosiyyartesisi cofepkaHUsl HEBO3MOKHA. XapaKTepHOU
yepTol PUAYyLHAPHOCTU HEKOTOPbIE aBTOPbI HAa3bIBAIOT 0COOBIN MOPAAOK pacTOpKEHUs Ta-
KUX JIOTOBOPOB, 2 UMEHHO BO3MOXXHOCTb O/JHOCTOPOHHEro OTKa3a OT MCIIOJIHEHUA 00f3a-
TeJIbCTB KaK IMOCJe/CTBUE YTPaThl 10BepUs MexAy cTopoHamu*. Tak, corsacHo m. 2 cT. 605

1 Hodode 0.C. O6sa3aTenbcTBeHHOE npaBo - M.: Opug. suT., 1975. - C. 151

2 I'paxpgaHckoe npaso : y4ye6. : B 3 T. T. 2. — 4-e u3p, nepepa6. I'75 u gon. / E. 10. BanaBuHa,
W. B. Enucees [u fp.] ; oTB. pea. A. I1. Ceprees, 10. K. Tosictoit. — M.: TK Ben6wu, U3a-Bo [Ipocnekr, 2005. C. 848

3 Pemenue KosiomeHckoro ropofckoro cyaa MockoBckod o6saactu ot 15.06.2018 mo pgeay Ne 2-
1115/2018

4 AndepoBa 0.B. AreHTUpOBaHHe B rpaxkJJaHCKoM npaBe Poccuu u cTpaHax «obuiero mpasa» //
HekoTopbie BOopockl JoroBOpHOro npaBa Poccuu u 3apy6exxHbix ctpaH. M.: UT'ull PAH, 2003. C. 82
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'K P® TosbKO nJaTe/bIIMK PEeHTbl UMeeT NMpPaBO MOTPeb0BaTh pacTOpPXKeHUA JOroBopa B
c/y4ae CyleCTBEHHOTO HapylleHHUs MJaTeJblIMKOM CBOMX 0053aTebCTB. TO eCTh B JAHHOM
cly4dae yTpaTa JOBepUs MoJiydaTesiss peHTHhI K IJIaTeJIbLIUKY [T03BOJISAeT PaCTOPTHYTh J0r0-
BOp, TaK KakK B C/lydyae yTpaThbl JJOBepus NpoONajaeT U 11eJ1eC000pa3HOCTb NPOJOJ/KEHUSA [0-
rOBOPHBIX OTHOLIEHUU. HO B TO e BpeMsd y mJaTeJIbLMKA PEHThI HET NpaBa 0TKAa3aTbCA OT
JIOTOBOPAa, MOCKOJIbKY yTpaTa JOBEPUS — ABJIEHHUE, He OTHOCAILLeecd K oJIy4aTes 1.

CropHBIM BOIIPOCOM B HayKe SIBJISIeTCS OTHECEHUe JaHHOTrO J0roBopa K 0JHOCTOPOH-
HUM WJIM JBYCTOPOHHHUM JAoroBopaM. Yaie Bcero no3ulus aBTopa B OTHOLIEHUH JAHHOIO
NpU3HaKa HaNpsAMYI0 3aBUCHT OT €ro MOo3ULUHY 110 NOBOAY KOHCEHCYaJIbHOCTH UJIM peabHO-
CTU OTOBOpA MOKM3HEHHOT 0 coiepaHus ¢ mxxauBeHueM. Tak, B. C. EM, oTHOcA faHHBIN J0-
rOBOP K KOHCEHCYaJIbHbIM, yTBEPXKAAET, YTO B C/y4dae eCJIU lepejaya HeIBUXKUMOTO UMYILe-
CTBa B COOCTBEHHOCTbH IJIaTeJbLAKA PEHTHI OCYLIeCTBASAETCA 110 MOJENU AOTOBOpa KYIJIH-
NPOJIaXKH, TO y KAXK/JI0U CTOPOHbI BO3HUKAIOT U NpPaBa, U 06513aHHOCTHU (MpaBo MJaTeblIMKa
PEHTHI — MOJYYUTh UMYILECTBO B COOCTBEHHOCTb, 00513aHHOCTD MJIATeJblL[UKA — OCYIeCTB-
JIATh COJZlep>KaHue IMoJy4yaTessl peHTbl; 003aHHOCTD MOJy4YaTessl peHThl — epefiaTh B CO0-
CTBEHHOCTb IJIATEJIbLUIUMKY PEHTbl MMYILECTBO, IPAaBO MOJy4YaTessi PEHThl — MOJy4aTh CO-
nepxkanue)l. B cBor ouepenp E. A. flpruHa, oTHOCA J@aHHBIM JOTOBOP K peajibHbIM yTBep:k/a-
eT, YTO B JaHHOM J0r0BOpe y NoJiydyaTeJsisl eCTb IpaBoO TPebOBaTh BhINJIATHI PEHTHLIX IJ1aTe-
»Kel, a y ImiaTesiblUKa eCTb 0013aHHOCTb HUX BbIIJIAUMBATh, TO €CThb JJOTOBOP SIBJISIETCS OJ-
HocTopoHHUMZ. K Takomy ke BbiBoAy nNpuxoAuT U E. B. JlazapeBa, ananusupys ct. 601 'K PO,
B KOTOPOU He COJIEP>KUTCS 00s1I3aHHOCTHU I0JIy4aTesisi PeHThI NepeJaTh UMYILECTBO U MpaBa
IJIaTesbIIMKAa PEHTHI ero MoJIy4YMThb, IOCKOJBKY IepeJiaya MMYyLlecTBa MPOUCXOJUT He BO
UCIIOJIHEHHUE OTOBOPA, a /151 ero 3aKJ/I04YeHus3.

Takxe NpaKTHU4YECKU BCEMU aBTOPAMU BblJe/IseTCS IPU3HAK BO3ME3HOCTH JJOTOBOPA,
TO eCTb HaJIMuMe BCTPEYHOTO UCIOJIHEHUS OJHOW CTOPOHBI 32 UCIIOJIHEHHWE CBOEX 0053aHHO-
cTu Apyroi. Ho cam mpusHak BO3Me3HOCTH JIaHHOTO JIOr0BOpa TakXe 006J1a/laeT HEKOTOPOU
cnenudurkoit. A. 0. MurayeBa BblJiesiIeT TaKHe OCOOEHHOCTH BO3ME3/[HOCTU: BO-NEPBBIX,
npeaoCTaBJeHUEe COJEep>KaHUs Ha NMPOTSKEHUM BCeHM XU3HU IoJiy4daTesiss PEeHThI, Oeclnpe-
PBIBHOCTb NpPEAOCTAaBJEHUS U HAJMYMeE OMNpeJ/ieIEeHHOU NMepuoJUYHOCTU. Bo-BTOpHBIX, cama
BO3ME3/JHOCTb XapaKTepU3yeTCs a/leaTOPHbIM BCTPEYHbIM NpeAoCTaBJeHHMeM. A TaK Kak
aJleaTOPHOCTb BbIJeJIIETC U KaK INpPU3HAK CaMOro /Jl0roBopa, Mpe/CcTaBJIsIeTCs Les1ecoo6-
pPa3HbBIM pacCMOTPETH 3TOT NPU3HAK JlaJlee.

s Hayasia Heo6X0IMMO ONpeieIMTh CaMO NOHSATUE ajieaTopHOCTHU. Tak, B. A. OlireH-
3UXT B CBOEH paboTe omnpejesisieT a1eaTOPHOCTb KaK «JA0MNYyIlleHUe OTPULATEebHbIX MOCJE /-
CTBUU NpHU JIOOOM, AaxKe CAaMOM HEOXKHJJAHHOM, CAMOM MaJIOBEPOSITHOM COOBITUHW WU JleH-
ctBuu»?, B. BUHIIZEH/ OTMeYas, 9TO aJeaTOPHOCTh Ce/I0K 3aK/II04aeTcsl B TOM, YTO B HUX
CTOPOHBI CTABAT B 3aBUCUMOCTD OT CJy4das TO, KaKas U3 CTOPOH MOJIYYUT BbITOAY, a Kakas —
yOLITOK®. B OTHOIIEHMM paccMaTPUBAEMOro JOroBOpa NPU3HAK aJeaTOPHOCTH BhIpaXkaeTcs
B TOM, YTO Ha MOMEHT 3aKJIIOUYEHHs A0TroBopa AJisi CTOPOH HEU3BECTHO, KAKUM OKaXKeTCs
pasMep BbIIJIAUEHHbIX PEHTHBIX MJIaTeXel — O0JIbllle UK MeHbIIe CTOUMOCTU OTYYXJAeHHO-
ro Mo/, BbIIJIATy PEHThI UMYIECTBA, TAaK KaK HEBO3MOXXHO CHPOTHO3UMPOBATb MPO/OJKHU-
TeJIbHOCTb XM3HU MoJiy4daTesisi peHThl. To eCThb AJis1 peHTOoNoy4daTe s pUCK 3aK/IH04aeTCs B
TOM, UTO OH MOXET MOJIyYUTb pa3Mep COJepKaHUs, KOTOPbIA MeHbllle CTOUMOCTH UMYylle-
CTBa, a /151 IJIaTeJIbIIMKa COOTBETCTBEHHO B TOM, YTO pa3Mep COJlep:KaHUsI MOXKET OKa3aThb-

1 Em B.C. [loroBop peHThI // 3akoHOgaTebcTBO. 1999. Ne 5.

2 fpruna E.A. OcHOBHbIE KOHLENTya/JbHble IpPOGJEMbl NPABOBOIO PETyJIHUPOBAHUSI PEHTHBIX
OTHOIIEeHUH: ABTOped. AUC. ... KaH[. IPUA. Hayk. M., 2003.

3 Jlazapena E.B. [lo>ku3HeHHasi peHTa B IpaKJAaHCKOM IpaBe coBpeMeHHOU Poccuu. - Tomck: U3a-Bo
Tom. yH-Ta, 2006 - C. 47

4 Tlpo6seMa puckKa B rpaxkJaHckoM npaBe. YacTb obuiast / OWreHsuxt B.A. - [lymaun6e: UpdoH, 1972.
C.82

5 Bunameiig b. 06 06s13aTesIbCTBAx 0 pUMCKOMY mpaBy. - CI16., 1875. C. 173
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c 60Jibllle CTOMMOCTU TEpPeJaHHOr0 B COOCTBEHHOCTb HMMyllecTBa. HecMoTpsa Ha To, 4TO
NOJIHOCThIO UCKJIYUATh PUCK B IAHHOM JIOrOBOpe He yaacTtcsi, no MHeHUto E. B. JlazapeBoit
ero MO>XHO MUHHMMHU3UPOBATh. TaK, aBTOP Ha OCHOBEe CTAaTUCTUYEeCKUX AaHHbIX 300 foroso-
POB NIpHIJIA K BBIBOAY, YTO IJIATEJIbIIUK PEHTbl MOXET YCTAHOBUTb CPENHIOI0 MPOAOJIKHU-
TeJIbHOCTb »KU3HU FPAX/JaH U B COOTBETCTBUHU C ITUMHU JJAHHBIMU YCTAHOBUTH pPa3Mep pPeHT-
HBIX IlJIaTexeH.

BeigiesisieMble He BCEMU aBTOPaMHM, HO TaKXKe BCTPeYalolMMHKCS B HAyYHOH JIMTepaTy-
pe AABJASAOTCA NPU3HAKHU, CBA3aHHbIE C IpeJMEeTOM — NMPeAMETOM JAaHHOTO JOr0BOpa MOXET
OBbITh TOJIBKO HEeJBMXKMMOE UMYILECTBO — U AJSIIMKUCSA XapaKTep J0oroBopa — A0roBOp J0JI-
»K€H HCIOJIHATBCS 0 MOMEHTA CMEPTHU MoJydyaTesisi pEHThl U TpebyeT HENMPEPHIBHOTO U CU-
CTEMATUYECKOT0 UCMIOJIHEHUS 00513aHHOCTEN MJIATEbIIMKOM PEHTHI.

He MeHee BaKHbIM NMPU3HAKOM JIOTOBOpA SABJISIIOTCS M CliellMPpUIecKrue CTOpoHbl. [lo
JIAHHOMY JI0TOBOPY CTOPOHAMU ABJISKOTCA IJIATEJbLUK PEHTHI U MOJIyd4aTeslb PEHTHI. 3aK0-
HOJlaTe/ib YCTaHABJIMBAET OMNpe/ieieHHble TPEOOBAaHUsS K MOJIydyaTeNl0 PeHThI: TakK, MoJy4da-
TeJieM PEHTbI MOXET ObITh TOJIbKO GU3UYECKOe JIUI0, TOJO0OHBIX TPeO6OBAHUMN K MJIAaTEbIU-
KY PEHTbI He ycTaHOBJeHO. OCOGeHHOCTh MoJiy4aTesisi PpeHThI [0 JaHHOMY JIOTOBOPY 3aKJII0-
YaeTcs B TOM, YTO MOJIy4aTeJleM MOXeET ObIThb He TOJIbKO TO JIUI0, KOTOPO€e HENOCPeICTBEHHO
nepeaaeT HeJABWXXMMOE UMYLIECTBO B COOCTBEHHOCTD IJIaTeJbIIMKA, HO BO3MOXKHA W TaKasl
CUTYyalys, KOr/la MUMYILECTBO MepeJaeT OJHO JIMIIO0, a oJIy4aTesJeM PeHThl CTAHOBUTCSA JpPy-
roe ykazaHHoe UM JiMI0. Takasi KOHCTPYKIMSl HauboJiee yJlo6Ha B UCIIOJIb30BAHUM JJIsl TPY-
JIOCIIOCOOHBIX JIETEN MOXKUJIbIX POJAUTE/EH, UMEIOLUX B COOCTBEHHOCTH OIpe/ieJIeHHOE He-
JBUXKUMOE UMYIIECTBO U He UMEIOIMX BO3MOXXHOCTH OCYILECTBJSATD JOKHbIN YX0/, 32 CBO-
MMH pPOAUTEeJNsIMM (HaNpuUMep, BCAeACTBUE NPOXKUBAHUSA B ApyroMm ropoje). Kpome Toro,
MMYILECTBO MOXET IepefaBaTbCA IJIATEJbLUKY OJHUM TpPakKJaHUHOM, a OCYyLIeCTBJISATh
00513aHHOCTH MO0 COJZEepP>KaHUI0 MJIATeJbLUUK /JOPKEH B OTHOLIEHUH KaK MepeJlaBUIero uMy-
IIECTBO, TAK U TPETHETO JIUIQ, KOTOPOE OH YKasaJ (HallpuMep, ero cynpyra).

[lnaTenbIIMKOM pEeHThl MOXET ObITh, Kak pU3UYeCcKOoe, TaK U IOPUJUYECKOe JIHIIO,
pa3JIMyHble TOCyJapCTBEHHble U MYHUIMNA/IbHble opraHusanyu. Hanpumep, B 1994 r. no
nHunuaTtuse [IpaBuTesnbcTBa MockBbl 6b110 co3aano ['YII «MockoBckas conpasibHas rapaH-
THUS», KOTOPOE 3aKJII0YaeT JOTOBOPHI MOXKU3HEHHOTO COZlePKaHUS C UKJIUBEHHUEM C IIEHCHO-
HepaMHy, OCTUTIIUMU 65 JieT, uHBanuaamu | v Il rpynn, gocturmumu 60 siet. Takxke ciefgyeTt
OTMETHUTD, UTO BCe pacxo/ibl Mo opopMaeHHI0 caesky omayrBaeT ['YII «MoccourapaHTHs»,
IIeHCHOHEepy OKa3blBalOT NOMOIb B COOpe JOKyMEHTOB, KOTOpPble TPEOYIOTCS AJisl 3aKJt0Ye-
HUA porosopa. E. B. degopoBa, aHanu3upys [eATEeJbHOCTb JAaHHOW OpraHM3alluu OTMevyaeT
ee MOJIOXKUTeJIbHbIe pe3yJibTaThl: OpraHU3alUsl, OCylUleCTBJAKLAsA TAKY0 COLUAJbHY0 NpPO-
rpaMMy, He TOJIbKO obeperaeT eHCUOHepa OT NOCATaTeJbCTB Ha ero KBapTUPY, HO U rapaH-
THUPYeT eMy JOCTOMHOe cojiep>kaHuel.

TakuM 06pa3oM, MOXKHO cZieslaTb BBIBOJI O TOM, UTO J0T'0OBOP MOXKHU3HEHHOIrO COjiep-
>)KaHUSI XapaKTepu3yeTcs LeJbIM psoM crnelududecKUX MPU3HAKOB, KOTOpPble MOATBEP-
YKAAKT €ro CaMOCTOSATEJIbHOCTb U HE3aBUCUMOCTb OT JIpyrux AoroBopoB. HayyHas siutepa-
Typa MO0 JAHHOMY BOIIPOCY Npe/CTaBJieHa LIMUPOKUM KpPyroM aBTOPOB, HO He OTJIMYaeTCHd
e/IMHO0Opa3reM MO3ULMK N0 Py /lakKe OCHOBHBIX MPHU3HAKOB I0OTOBOPA: €ro KOHCEHCYab-
HOT'O WJIA peaJibHOr0 XapaKTepa, OTHECEHHUS ero K JByCTOPOHHHUM UJIA OJHOCTOPOHHUM [10-
roBopaM. Ho Bce ke ecTb NMpPHU3HAKHU, KOTOPbIe BbIAENSAOTCS abCOMIOTHBIM OO0JbIIMHCTBOM
aBTOPOB 0ECCIIOPHO: aJIeaTOPHOCTh JAAHHOI'O JIOTOBOPA, ero GUAYIMapHBIA U BO3Me3AHbIN
XapakTep.

1 ®epopona E. B. [loroBop moXM3HEHHOTro cojJiep:kaHus ¢ mwxauBeHueM // Bectuuk TIIIY. 2000. Ne1
(17)
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AOIIYCTUMOCTD CYBPOTALIMU ITPU CTPAXOBAHHUU
OTBETCTBEHHOCTH

/. A. lllawkosa,

cmyoenm FOpuouueckoeo uncmumyma

Kemepoeckozo eocyoapcmeennozo ynueepcumema, 2. Kemeposo.
Hayunvii pykogooumens: K.10.H., doyeHm B. A. Cvip6o.

Jlo HacTosA1ero BpeMeHy BONPOC AOMYCTUMOCTH B3bICKaHUSA YOBITKOB B pa3Mepe Bbl-
IJIAaYEHHOT'0 CTPaX0BOT0 BO3MellleHUs B NOpAAKe CyOporaiyy B paMKax CTpaxoBaHUS OTBET-
CTBEHHOCTH OCTaeTCs JUCKYCCUOHHBIM. B CBfI3U € 3TUM B NpaKTHKe CyJbl YacTO JOMNYCKAIOT
OLIMOKH, paccMaTpHBasi KOHKPETHBIE JieJia 10 UCKaM CTPaxOBbIX OpraHU3aLUH.

CTpaxoBaHMe pHCKa TPaKJAHCKOM OTBETCTBEHHOCTU SIBJSETCA Pa3HOBUAHOCTBIO
MMYIleCTBEHHOI'0 CTPaXOBaHHUSA U obecrneyrBaeT 3alllUTy CTpaxoBaTeJisl B CBSA3U C HACTYyILJe-
HHUEM ero rpakJaHCKOM OTBETCTBEHHOCTU MO 00sd3aTe/IbCTBAM U3 NPUYMHEHUS BpeJia KU3-
HU, 3/l0POBbIO, UMYILIeCTBY UHBIX JIUL. boJiblllee BHUMaHUe B HAYYHOU JIMTepaType yAesseT-
Csl CTPaxOBaHUIO OTBETCTBEHHOCTU 3a NPUYMHEHHE BpeJa, HeXeJd CTPaXOBaHUIO OTBET-
CTBEHHOCTH IO JIOTOBOPY, IOCKOJIBKY B IOCJI€JHEM CJly4ae JIUL0 OTBeYaeT 32 YObITKU JIMLIb
nepes CBOMM KOHTpPAareHTOM, a He INepeJ HeolpeJesieHHbIM KpPyroM JIMIL, YTO 3aBeJOMO
cy’kaeT NOTEHLHaJbHY 3HAaYMMOCTb TaKHMX OTHOLIeHUMU. KpoMe TOro, BO3MOXXHOCTb CTpa-
XOBaHHUS OTBETCTBEHHOCTH M0 JJOrOBOPY OrpaHHY€eHa CJAy4asiMU, IPSAMO NPeAyCMOTPEHHBIMU
3aKOHOM.

Cybporauust — 3TO nepexoJ K CTPaXOBILUKY NIpaB KpeAUTOpa Ha OCHOBAHHUM 3aKOHa.
OHa npejnoJsiaraeT, 4YTO CTpaxoBasi OpraHu3alus, KOTopas BblIJIaTU/Ia CTPaX0BOe BO3Mellle-
HUE CBOEMY KJIMEHTY, B COOTBETCTBUM C 3aKJIOUEHHBIM MeXJy HUMHU JJOTOBOPOM HMYIlle-
CTBEHHOTO CTPaxOBaHWUS, BIpaBe TpeOOBaTb B3bICKAHUS B pa3Mepe BbINJIAY€eHHON CYyMMbI
BO3MellleHUs C JIMLA, OTBETCTBEHHOI'0 32 BO3HHUKIIKE YObITKH, MO0 CO CTPAaxOBOM KOMIa-
HUY, B KOTOPOM yKa3aHHOe JIUI0 3aCTPax0BaJi0o CBOK OTBETCTBEHHOCTb 3a BO3MellleHUe
yOBITKOB TpeTbUM JiMLaM. JleiicTBytomas peaakuus ['paxaanckoro Kogekca PO (ganee - TK
P®) B cT. 965 npsAMo He COAEPXUT KaKUX-JMOO OrpaHUYEHUN IO Mepexoay TaKUX MpaB K
CTPaXOBIIUKY.

[Ipy cTpaxoBaHMU CTPaxXOBLIMK (CyOporaT) moJjy4yaeT NMpaBo TpebOBaHUSA, KOTOpoe
paHee 6bLJIO y BbIrOZ0NpUOOpeTaTeis (CTpaxoBaTeJisi), K OTBETCTBEHHOMY 3a YObITKH JIULY,
TO eCTh CTPaxOBUIMK 3aMeHsIeT CTpaxoBaTeJssl (BbIrOJONpPHOOpeTaTesisi) B OTHOIIEHUSAX C
TpeTbUM JuLoM. Cybporanys npejcTaB/seT cO60M YacTHBIA ciaydyall mepeMeHbl JIUL, B 0065-
3aTesIbCTBE U3 MPUUYUHEHUS Bpe/ia, B CBA3U C 3TUM HOBOe 0053aTeJIbCTBO He BO3HUKAET. ITO
CYylLeCTBEHHbIM 00pa30oM OTJIM4YaeT cyOporainyio oT perpecca. BosHUKHOBeHUe cybporauu-
OHHOI'0 TpeGOBaHUs NPOUCXOJUT B CUJIY MPSIMOr0O YKa3aHUs B 3aKOHe, OJJHAKO B JI0OTOBOpE
CTOPOHBI MOTYT MpPeAyCMOTPETb BO3MOXHOCTb MUCKJIOUEHUs CyOporagud B KOHKPETHOM
NpPaBOOTHOLIEHUHU. JIMCIO3UTHUBHOCTb 3TOr0 IpaBWJa He pPacCIpOCTPaHAETC Ha cjaydau
YMBILLJIEHHOT'0 IPUYMHEHUS BpeJa.

B HoKTpUHEe npeBaJUpyeT MHEHUE O HEJOMYCTUMOCTU CyOporaiuy Npyu CTpaxoOBaHUHU
rpakJlaHCKOM OTBETCTBEHHOCTH. Takoi nosunuu npugepxusaerca 10.5. ®orenscon’. B ee
000CHOBaHME OH YKa3bIBAET, UTO AEJUKTHOE 0053aTeIbCTBO NPeKpal|aeTcs MOocJie BbIIJIaThl
CTPaxOBLIMKOM CTPaXOBOr'0 BO3MelleHHs BbIroJonpuobperaTtesato. OJJHAKo, B ONIPOBEPXKEHHE
sToro aprymeHnTa B.A. PaxMu/OBHY yKa3bIBaeT, YTO B TAKOM CJy4yae CjeyeT He JIOMyCKaTb
cyb6poranyio npy CTpaxoBaHHWU BOOOIIE, MOCKOJIbKY «JIFDOOM MMYIeCTBEHHOM CTPaxOBaHUHU

1 ®orenbcoH H).b. KoMMeHTapu#l K CTpaxoBOMY 3aKOHOAATENbCTBY. - M., 2002. C. 223
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CUTyallud Ta XKe - Bpen, HpH‘IHHeHHbeI OTBE€TCTBEHHBIM JIMIIOM, BO3M€EIIEH CTanOBLLU/IKOM»l.

C.B. luauKoB Takxe CYMTAaeT BO3MOXKHBIM OCylleCTBJIeHHe CyOpOoraliMyd NpU CTPaxOBaHUU
OTBETCTBEHHOCTH, HO C PAI0M OTOBOPOK?,

CTpaxoBoe BO3MellleHHE BBINJIAYUBAETCS CTPAX0OBaTeJI0 JIMOO JMLY, B NOJIb3y KOTO-
pOro 3akJil04eH JJ0roOBOpP CTPaXOBaHHUA OTBETCTBEHHOCTHU - BbIrojonpuobperartesto. Bosme-
IIEHUIO MOJJIEXKAT TOJIbKO MPUYMHEHHbIE YObITKU, HO B OTHOLIEHUM CTpaxoBaTeJisl B JOK-
TpHUHe TPaXXJAaHCKOTO IpaBa IpeJJaraeTcsi rOBOPUTb He O NPUYMHEHHBIX YOBITKAX, a O
NpeOTBpallleHHBIX, TO eCTb TEX PacXo/axX, KOTOPble MOTJIM Obl BOSHUKHYTB y CTpaxoBaTeJs
B pe3yJibTaTe UCIOJHEeHHUS UM 00S3aHHOCTH N0 BO3MELIeHUIO BpeJa. Mexay TeM, He Bce
npaBa TpebOBaHUs MOTYT MepeuTH B nopsake cyoporanuu. B cuay ct. 383 'K P® He gonyc-
KaeTcCs Iepexo/ Mpas, Hepa3pblBHO CBA3AaHHBIX C JIMYHOCTBIO KPeAUTOPa, CJIeL0BaTeJbHO,
MHCTUTYT CyOporayuu He IPMMEHUM K TpeOOBaHUSAM O BO3MEIeHUU Bpe/ia »KU3HHU U 3[,0p0-
Bbl0. Micxozs U3 aToro, ciefyeT NpU3HAaTh BO3MOXKHBIM Ilepexo/; IpaB TpeboBaHUSA MIPU CTpa-
XOBAaHUU OTBETCTBEHHOCTH 3a Bpe/l, IPUUMHEHHBI UMYILECTRBY.

Ha Haw B3rsisiz, npeabsiBiieHUe CyOpOralMOHHBIX TPEOGOBAHMU B paMKax CTpaxOBaHMUSA
OTBETCTBEHHOCTH HEBO3MOXKHO JIMIIb B OTHOLIEHUU CaMOT0 CTpaxoBaTeJid. JleMCTBUTEJIBHO,
CYLeCTBO CTPAaXOBBIX MPAaBOOTHOIIEHUN Mpe/nojaraeT YMeHbLIeHUEe PUCKOB CTpaxoBaTess
IpY BOSHUKHOBEHUHU ONpeJiesieHHbIX JOTOBOPOB 0OCTOATENBLCTB, 32 KOTOPbIe OH BbIINJIAYH-
BaeT CTPAXOBOW OpraHU3aldu NpeMuUlo. JlonyCTUMOCTb NpebsBI€HUS K HEMY TaKUX Tpebo-
BaHUW HUBEJIUPYET CMBICJ OCYLEeCTBJEHUSI CTPaXOBaHUS OTBETCTBEHHOCTH, TaK KaK B JIIO-
60M cJiydae JIML0 OyZleT HECTU PUCK YOBITKOB, IPY 3TOM NPOJA0JKAA YIJIaYUBATh CTPAXOBYIO
peMHUIO.

HecmoTps Ha 3To, TpeboBaHMe B MOpsAKe CyOporaiuu MOXKeT ObITb NPeAbSIBJIEHO K
MHOMY JIMLY, IPUYWHUBLIEMY BpeJ noTepneBuieMy. Takasg no3uyus oTpaxkeHa B Konuenuuu
pa3BuTUs nosioxkeHUM 4.2 'K PO o noroBope crpaxoBanus. OCHOBHOM 3a/iauel CTpaxOBaHUs
SIBJIIETCA NpeXx/Je BCero 3aliuTa UHTepecoB NOTepNeBIIUX UL, cTpaxoBaTess. [Ipu 3anpere
cyOporayuu K leJIMHKBEHTY, BOSHUKaeT CUTyalys, IPU KOTOPOU MOCIeJHUN 0CBOOOXKAAETCsA
OT BO3MelleHUs BpeJa.

Tak, B Onpegenenuu BepxosHoro Cyza P® ot 01.08.2023 r. Ne5-KI'23-73-K23 Cyne6-
Hasl KOJIJIETUs MO TpakJaHCKUM JesaM BepxoBHoro Cyna P® He corsnacuiach ¢ nosunuen
HKECTOSIUX CYy0B, y/0BJIETBOPUBIINX CyoporanyoHHble TpeboBaHusa AO «['pynna Penec-
caHc CTpaxoBaHMe» K BUHOBHOMY JjuLy. B pesyabTtaTte JTII Mexay aBToMOOUIEM, yIIpaBJIS-
eMbIM A., U MUKpPOaBTOOYCOM, 110 BUHE A Obl1 IPUYKMHEH BpeJ, accakMpaM MUKpoaBTobOyca.
['paxkaaHcKass OTBETCTBEHHOCTb IepeBO34YMKa Obljla 3aCTPaxoBaHa, B CBA3U C 3TUM CTPaxo-
Basl OpraHU3alys BbIILJIATU/A CTPAaXOBOe BO3MellleHHe MOTePIEeBLIMM U NpebsBUIO Tpebo-
BaHUs K rpaxaaHuny A. BepxoBubiii Cyn P® B OnpeseneHun UCXOAUT U3 NO3ULMH, YTO OT-
BETCTBEHHbIM 3a yObITKU SIBJISIETCS CaM IepeBO34MK, IOCKOJIbKY OH OTBeYaeT He3aBUCHUMO
OT BUHBI, U €r0 OTBETCTBEHHOCTb HEe MOXET ObITh Nepesio’keHa Ha BUHOBHUKaA J[TII. CTpaxo-
Basl opraHu3alys pU 3TOM UMeeT NPaBO perpeccHoro TpeboBaHUs K NepeBo34uKy. OHaKo
C TAKKMM pa3bsICHEHUEM BPSJ, JIU MOXKHO corsiacuTbcesl. CyZie6Hast KoJljierust NoJIHOCTbIO OCBO-
60/aeT JIULO OT KOMIIEeHCAalluu IPUYNHEHHOTO UM Bpe/ia, 000CHOBbIBAsI 3TO UCKIIOUUTEI b-
HO 3alpeTOM Cy6poraluu Npyu CTpaxoBaHUM OTBETCTBEHHOCTH, UYTO HE COOTBETCTBYET PUH-
[MIaM Ipa)kJaHCKOro mnpaBa. B oTCyTCTBUM cTpaxoBaHUsSI BOOOIe MepeBO3YHUK, BOSMECTUB
Bpe/ IOTepHeBLINM, UMeJ Obl IPaBO PerpeccHOro TpeboBaHUs K Jivlly, BUHOBHOMY B /JITII.
Torpa nmoyeMmy cTpaxoBaHMe OTBETCTBEHHOCTHU IepeBO3YMKA JOJ/LKHO HCKIIKYAaTbhb OTBET-
CTBEHHOCTb JeJIMHKBeHTa? Kak yxe OblLJI0 YyKa3aHO paHee, cyOporauus IpU CTPaXxOBaHUU

1 I'paxxganckoe npaBo Poccun. 06s13aTesibcTBeHHOE MpaBo: Kypc seknuii / [lox pen. O.H. Cagukosa. -
M., 2004. C. 642.

2 lenukoB C.B. O6s13aTesibHOE CTpaXOBaHUE aBTOTPAXK/AAHCKON OTBETCTBEHHOCTH. BONpockl U OTBETHI.
Brinyck 1. - M., 2004. C. 2.

3 Onpegenenue BepxosHoro Cyaa P® ot 01.08.2023 r. mo aesy Ne 5-KI'23-73 // CIIC «["apaHT»
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IrPaXKAaHCKOW OTBETCTBEHHOCTH HellesiecoOOpa3Ha JIMLIb B OTHOIIEHUH CaMOro CTpaxoBaTe-
Jifl, YTO HEe UCKJ/II0YaeT BO3MOXXHOCTb B3bICKaHUS BbINJIAYEHHOM CYMMBI C TPEThEro JIMLa.

KpomMe Toro, camo no cebe Ha/iMuUe perpecCHOro TpeboBaHUsI U CyOPOTrallMOHHOIO He
SIBJISIIOTCS B3aMMOUCKJ/IoYaouMu. Cybporanys ¥ perpecc no cBoev nNpaBoBOM CYIIHOCTH U
LjeJIIM 3HAYUTEJIbHO Pa3/IM4alTCA M He IPOTUBOpeYaT APYT ApYyry. B 7anHOM ciydae cTpa-
X0Basi OpraHu3alus, BbIIIJIATUB CTPaxoBOoe BO3MellleHHe, UCIOJIHSAeT COOCTBEeHHOe 06s3a-
TeJIbCTBO, BO3HUKIIIEE B CUJY JOrOBOPa CTPAaXOBaHUSA OTBETCTBEHHOCTH. [Ipr 3TOM ocHOBHOE
00£43aTe/IbCTBO U3 NIPUYMHEHUS BpeJia NPoJo/iKaeT CylleCTBOBAaTb, HO HA MeCTO NOTepIeB-
IIero JIMLa BCTaeT CTPAaXOBIIUK, K KOTOPOMY IepexXoJUT MpaBO TPebOOBaThb BO3MeLeHHUS
yobITKOB. [Ipy perpecce ocHoBHOe 00653aTeJIbCTBO NpeKpallaeTcs B pe3yJbTaTe ero McCIoJ-
HeHUs, HO B CUJy paKTa OCyleCTBJIeHHU IIJlaTeXa BO3HUKAaeT HOBOe TpeboBaHue. Perpecc B
CTPaxOBbIX NPAaBOOTHOLIEHUAX BO3MOXEH MPU 0OCTOATENbCTBAX, HENOCPEACTBEHHO Mpeay-
CMOTPEHHBbIX 3aKOHOM (cT. 19 ®enepanbuoro 3akona ot 14.06.2012 Ne 67-®3). Llesb cybpora-
IIMU - BOCCTAaHOBJIEHUE CTpaxoBoro GOH/A CTPAXOBILMKA, B TO BpeMs KaK perpecc B CTpaxo-
BbIX IPAaBOOTHOILEHUSAX SIBJSETCSA NPOSIBJIEHMEM OTBETCTBEHHOCTH 3a HapylLIeHHe MOJIOXe-
HUM foroBopa cTpaxoBaHusd. bosiee Toro, Bepxosunbiii Cyn P® B [locTraHoBsienuu [lnenyma ot
24.12.2020 N2 45 «O HeKOTOpbIX BONpOCax paspelleHus1 ClIOPOB O MOPYYUTESbCTBE» JOMYC-
KaeT CHTyallUI0 OJJHOBPEMEHHOr0 Ha/IMuMus NpaBa perpecca U cyoporauuu K 0JHOMY JIMLY,
npefocTaB/isAs eMy IpaBo Bbl6opal. B paHee ykasaHHOM cHope UMeeTcs JjBa JOJ/DKHHKA -
rpakJaHUH A. U lepeBO34MK. Jlaxke B c/lyyae yCTaHOBJIEHUS YCJA0OBHUMH, JONYCKAIOIIUX PaBO
perpecca K nepeBO34MKY, OZJHO JIMLIb TaKOe 0OCTOATENbCTBO He JO/HKHO UCK/IYATh IPaBo
CTPaxoBOM OpraHM3al Uy NpebsIBUTb UCK K BAHOBHUKY /JITII.

Tak, B IlocraHoBsieHun ApbutpaxkHoro cyga CeBepo-3amaHOro oOkKpyra oT
04.02.2021 r. kaccayMOHHAasA UHCTAHLUS OTMEHWJA pelleHUs HWXKEeCTOAIIMX CyJ 0B, OTKa-
3aBIIMX BO B3bICKAHMU NPUYMHEHHOIO 3acTPaxoBaHHOMY MMYILECTBY yiiep6aZ Mcxoas us
MaTepuasoB fgesa [[AO «KAMA3» u 00O «Jloructuka JlumuTen» 3aKJAOYUAIU JOTOBOP
TPaHCIOPTHOU 3kcnefunuu. [I[puHAB Ha cebs 006513aTesNbCTBA MO OPraHU3allMM JOCTaBKHU
rpysa, NocjaeHss 3aK/II0UYUIa JJOrTOBOP CTPAaXOBaHUsS TPaXKJaHCKOW OTBETCTBEHHOCTH IKC-
neJdTOpa Ha CAy4yal NPUYMHEHUs Bpe/la MMYIECTBEHHBIM UHTEpecaM APYryux Jul, IpU
yTpaTe, MOBPEXAEHUU WX rubenu rpysa. BrnociegcTBun akcneguToOp 3aKJ/IHYU LOTOBOP
nepeBo3ku ¢ O6mecTBoM (epeBo34uMKoM). B xoze mocraBku rpysa npousouwio JTII, B pe-
3yJIbTaTe KOTOPOTro Ipy3 O6bL1 NoBpex/JeH. CTpaxoBasg KOMIIaHUS NPU3HaJia COObITHE CTPAXo-
BbIM csiy4aeM U Bbimiatuaa [IAO «KKAMA3» cTpaxoBoe Bo3MellleHUE, a B laJibHel1IeM o6pa-
THJIaChb C UCKOBBIM 3asiBJIEHHEM K IepeBO3YMKYy C TpeOOBaHHEM O BO3MeIleHHUU ylepba B
nopsiike cyoporayuu. [lepBas u aneyyisiliMOHHAsA UHCTAHLUSA, OTKa3blBasl B yZ0BJIETBOPEHUHU
MCKa, UCXO/IUJIU U3 TOTO, YTO OTBETCTBEHHBIM Ilepe/] BhIroAonpruobpeTaTesieM 3a IPUIYUHEH-
Hble YOBITKHU SIBJISIETCS CaM CTpaxoBaTeJib, a CJeJj0BaTeJbHO Cybporanus npu CTpaxoBaHUU
OTBETCTBEHHOCTU B TAKOM CJiydyae HEBO3MOXKHa. Mex/y TeM, cy/laMU He ObLJIO YyYTEHO, UTO
Py BOSHUKHOBEHUHU YOBITKOB B 3aCTPaXOBaHHOM HMMYILIECTBE, OTBETCTBEHHBIM 32 KOTOPOE
SIBJISIETCS CaM CTpaxoBaTeJib, B MOPsJKe CyOporaluy K CTPaxoBIIUKY NEePeX0AUT MPaBo Tpe-
O60BaHUSI CaMOro CTpaxoBaTeJssl K JIMLY, OTBeYawlleMy 3a yObITKH, U3 JeJUKTHBIX 00513a-
TeJbCTB. Takasi MO3ULMA O JOMyCTUMOCTU CyOporaliMd B OTHOILEHHUU TPETbUX JIUL, NpeJ-
CTaBJIsIeTCl HauboJiee BEPHOM, MOCKOJIbKY OOecliedyrBaeT He TOJIbKO 3allUTy UHTEpPecoB
CTPaxoBOM OpraHu3alyM, CTpaxoBaTeJis, BbIFOJONPUOOpeTaTesIsl, HO U HE 0CBOOOX/JAeT OT
OTBETCTBEHHOCTH JI€JIMHKBEHTA.

Ha npakTuke y cy/j0B BOSHUKAIOT TaKXXe NPo6JieMbl IPY pa3rpaHUUYEHUN CyOpOranuu
u perpecca. Tak, MUpOBBIM cybelt cygebHoro yyactka Ne5 JIeHUHCKOro cyZie6Horo paioHa

1 IocraHoBseHue [lnenyma BepxoBHoro Cyza P® ot 24.12.2020 N2 45 «O HeKOTOpbIX BOIpOcCax
paspellleHUs CIIOPOB 0 MOPy4YUTeAbCTBe» // Poccuiickas razeta. 2021. Ne 6.

2 [locTtaHoBeHne Ap6uTtpaxHoro cyga CeBepo-3anaaHoro okpyra ot 04.02.2021 r. // CIIC «KoHcyb-
TaHTIlII0CY.
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r. KeMepOBO1 ObLI0 pacCMOTpEHO TrpaxaaHCKoe JeJio 110 HCKOBOMY  3aABJIEHHUIO

AO «AnbdpaCrpaxoBaHue» 0 B3bICKAaHUHU C OTBETUMKA B [TOPsA/IKE perpecca CyMMbl CTPaX0OBOT0
BO3MellleHUs. VIckoBble TpeboBaHUs ObLIM Y/10BJIE€TBOPEHBI B IOJHOM 06beMe. ['paxkaHcKas
OTBETCTBEHHOCTb OTBETYMKA U MOTEPIeBIIero OblIM 3aCTPAx0OBaHbl B OJJHOM CTPAaXxOBOM Op-
raHusanuu. B xozne paccMoTpeHUs fAesa CyAbs, MOTUBUPYS BO3MOXHOCTb B3bICKaHUSA C OT-
BeTYMKa BBIIIJIAYUEHHOU CTPax0BOM OpraHM3alyeill CyMMbl, CChblJIaeTcs Ha HOpMBI cT. 965 T'K
P®, peryaupyrouieir Bonpocsl cy6poranuu. [Ipy aToM cybs yKasbliBaeT, YTO IIpaBoOBas NpU-
poJia cybporaliuy COCTOUT B Ilepexo/ie Ha OCHOBAaHUHU 3aKOHa K CTPAaxOBLIMKY, BbIIJIaTHBLIe-
My CTpax0oBOe BO3MellleHHue, IIpaBa Tpe6oBaHUs, KOTOPOe CTpaxoBaTe/b UMeJl K IPUYHMHUTe-
JII0 BpeJia. B AelCTBUTE/IbHOCTH CYZlOM He ObIIM pa3rpaHUYeHbl IOHATHUA perpecca u cTpa-
XO0BaHMS, @ TaKXKe He y4YTeH TOT (PaKT, YTO OTBETUUK fIBJAETCS CTpaxoBaTeJseM 110 JOrOBOpPY
CTpaxoBaHUA TPaKJaHCKOW oTBeTCTBEHHOCTHU € AO «AsnbdaCTpaxoBaHue», YTO UCK/IIOYAET
BO3MOXXHOCTb B3bICKaHHUS C HETO BbIJIAY€HHOM CYMMBI B Ops/iKe cybporanuu. Perpecc - ato
paBo 06paTHOro TpebGOBaHUS K BUHOBHUKY JIMLOM, KOTOpOe BO3MECTHUJIO BpeJ, NOTepHeB-
leMy, BMECTO ero NpU4UHUTe . Perpecc npu cTpaxoBaHUM [ONyCKAETCH, HO JIUIIb B IPAAMO
NpefyCMOTPEHHBIX 3aKOHOM CJIyyasX, KOTOpble JOJDKHbI ObIThb YCTaHOBJIEHBI B XOJie pac-
CMOTpEeHHA JeJia.

B Teopuu rpaxkaaHckoro npaBa U B KoHuennuu pa3Butusa noJsoxeHuu 4.2 'K P® o
JIOTOBOpe CTpaxXxOBaHHUSA J0ONyCKaeTcs Mepexo] NpaB TpeGOBaHUA B MOpsJKe CyOporauuu K
CTPAxXOBLIMKY OTBETCTBEHHOCTH B OTHOLIEHUH JINILA, COBMECTHO IPUYUHUBILIEr0 Bpea. Tak, B
cuJly 06e3yCJIOBHOW COJIMIApHOW OTBETCTBEHHOCTH NPUYMHMUTEJEeH BpeJa, MoCTpaJaBLIUM
BIIpaBe NpegbsABUTb TpeOOBaHHWE O ero BO3MELIeHUM B IOJHOM pa3Mepe K OJHOMY M3 HUX
CTPAaXOBLIMKOB.

CTpaxoBILMK, BbIIJIATUBIIMKA CTPaxOBoe BO3MellleHUe, N10JlyyaeT TpeboBaHUEe CBOETO
CTpaxoBaTeJid K Jpyromy July, IpUYMHUBILEMY BpeJ, COBMeCTHO. [Ipy 3TOM B nopsajke cy6-
porauuu K HeMy nepei/ieT He Bce TpeOOBaHHE B pa3Mepe BhIIIJIAUEeHHOr0 CTPaxoBOr'0 BO3-
MellleHHs N0TepIeBLIeMY, KaK pe3yJbTaT UCIIOJTHEHHUS COUJapHOM 00S13aHHOCTH CTPaxoBa-
TeJisl 10 BO3MeIlleHUI0 IPUYMHEHHOT 0 Bpe/ia, a JIMLIb B YacTH, 3a BbIYETOM yOBITKOB, BbIILJIaA-
YEeHHbIX B paMKax JJor0BOpa CTPaxOBaHUSA CO CTpaxoBaTeJeM.

TakuM o6pasomM, nmpobJseMa AONYCTUMOCTH CyOpOTralMu B paMKaxX CTPaxOBaHHUA OT-
BETCTBEHHOCTH [0 HAcCTOsSILLEro BpeMeHMU OCTaeTcs aKTyaJbHOM. ['paxJaHCKO-IpaBoOBas
JIOKTPUHA U CyJlebHas NpaKTHKa He NPULLIUA K €JMHOMY IOHUMaHHUI0 BO3MOXHOCTH B3bICKa-
HHUA BBIIIJIAYEHHOU CYMMBbI CTPAXOBOI'0 BO3MeEILleHHU C JIMIA, OTBETCTBEHHOI'O 3a BO3HUKIIME
yOBITKH, B CBSI3U C YEM BO3HHUKAET PsiJ, CJIOXKHOCTEH NPU pa3pellieHWH rpak/iaHCKUX CIOPOB B
cpepe cTpaxoBaHUSI OTBETCTBEHHOCTU. McXoAs U3 3TOro, MpejicTaBJsIeTC HeoOX0AUMOU
BbIPAabOTKA eJMHOM KOHILeNIIMA NOHUMAHUA UHCTUTYTa CyOporanyu U ero JeMcTBUA B CIy-
yasgx CTpaxOBaHUsI OTBETCTBEHHOCTU B IieJiAX obeclieyeHUsl CIpaBeJIMBOM 3alllUThl BCEX
YYaCTHUKOB I'PaXJJaHCKUX IPAaBOOTHOLIEHUH.

1 Pentenue MupoBoro cyabpu cyfe6Horo y4actka Ne5 JleHHUHCKOro cye6Horo paiiona r. Kemeposo ot
07.02.2024r. o geny Ne 2-164/2024. URL: http://0615.kmr.msudrf.ru/
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IIUBU/IMCTUYECKHH ITPOIIECC

INOHATHUE UMYHWIECTBEHHOI'O UMMYHUTETA I'PAXKIAHUHA-
BAHKPOTA B PAMKAX ITPOLHEAYPbI PEAJIMU3AIMN UMYILIIECTBA

A. /I. AmuHes,

cmydenm Opuduveckozo uHcmumyma

HayuoHnanvHo2o uccaedosamensckozo

Tomckozo 2ocydapcmeeHHoz20 yHugepcumema, 2. Tomck.

HayuHbitl pykogodumeaw: cmapwuti npenodasames O. 1. lllaavHesa.

Ct. 446 T'lIK P® ycTraHaB/IMBaeT, Ha KaKhe UMYyIlleCTBEHHble 00'bEKThI JJOPKHUKA He
MOXeT o0palaTbcs B3bICKaHUe. Bce 00beKTbl COCTaBJSAKT MMYLLECTBEHHBIA MUMMYHUTET
rpakJlaHMHa, OJJHAKO YYMThIBas cieqUPUKYy MPABOOTHOLIEHUN KpeAUTOpa U JO/KHUKA B
paMKax npoueaypbl 6aHKPOTCTBA, BBICOKYIO IJIAaHKY 3a/0/DKEHHOCTH TpaKJaHUHa mepej,
KpeAuTOopaMu, KOTopasi He MOXeT cocTaBaTb MeHee 500 Thic. py6Jieli B COOTBETCTBUU C 4.2
cT. 213.3 ®3 «0 HecocToATeNbHOCTH (6aHKPOTCTBE)»! BHUMaHKe KPeJUTOPOB, 0/PKHUKOB 1
CYZI0B B paMKaX UMYILeCTBEHHOT0O UMMYHUTETA 00palllaeTcsl Ha OTZAEJNbHYIO ero KaTeropuio,
a MMEeHHO Kacawulyrcs eMHCTBEHHOIO NIPUT04HOTO JJI NIOCTOAHHOIO NPOXKHUBAHUSA ITOMe-
IleHHe FpaKAaHMHaA- JO/DKHUKA.

CyrTalo, 4YTO A/ YCTAHOBJIEHUS NpPeeJiOB UMYyLIeCTBEHHOI0 UMMYHUTETA rpax/a-
HUHA Ha eJUHCTBEHHOE KUJIoe MoMelleHue He0OX0JMMO CUCTeMAaTU3UPOBaTh U OOHOBUTH
3TO NMOHSATHE.

Ha HacToslMiA MOMEHT MHCTHUTYT MMYLIECTBEHHOTO MMMYHUTETa TpaxkJaHWHa Ha
€/IMHCTBEHHOE XWJIbe fIBJAETCHd HU JOCTAaTOYHO yperyJMpPOBaHHbIM B 3aKOHOJATeJIbCTBE.
JTO co3/aeT HeOlpe/leJIeHHOCThb B Cy/leOHOM paKTUKe U HAyYHOU JOKTpUHe. Tak, 3aMeCcTH-
TeJsib MpejcenaTesss MOCKOBCKOM KoJuierud aZiBokatoB K. C. /laHWUJIOB COBMECTHO C YaCTHO-
npakTukyromuMu opuctamMu M. K. CtoaHoson u U. B. HusoBLeBbIM NpeasaraloT KpeguTopy
B KayeCTBe YCJOBHS OTCPOYKU OT HUCIOJHEHUS 00s3aTes/IbCTBA 3aKJKYWUTH COrJiallleHUe, B
KOTOPOM [JIOJDKHUK 3aBEPUT KpeJUTOpa B MCIOJHEHUHU PSAZiAa 0OCTOATENBCTB, KacarluXcs
ero eJJMHCTBEHHOTO >KUJIOr0 MoMellleHus.”? B MoeM NMOHMMaHUM JaHHOe MpeJJoKeHHe He
MMeeT CMbICJIA, TaK KaK CoTJIallleHue NpeJinoJaraeT HaJluiue BoJId 06erUX CTOPOH, a JO/DKHUK
B CBOIO O4Yepe/ib, He )KeJlasd CTABUTh CBOE eJMHCTBEHHOE XUJIbe B 3aJIOTOBblE U UHbIE IPABO-
OTHOLIEHHUS, IBHO He 3aX04eT 3aKJ/4aTh Takoe corjauieHue. To ecTb, BBUAY HeyperyJaupo-
BAaHHOCTH JIaHHOTO MHCTUTYTA MpejJiaraeTcsi 060WTU MMYyLIeCTBEHHbIH UMMYHUTET I'pa-
JlaHUHA Ha eJUHCTBEHHOE NPUTOJHOE KUJIOE NMOMelleHUe NOTOBOPHbIMU 00513aTe/IbCTBAMY,
YTO He SIBJIIeTCS MPaBOMEpPHbIM, TaK KakK Oy/JleT HapyllaTb NpaBoO rpaxkJaHWHA Ha JI0CTOMU-
HYI0 KU3Hb.

BepxoBHbiii Cy B 1.7 0630pa Cye6Hoi npakTuky N22 3a 2023r. oTMeudaeT, YTO UMY-
IleCTBEHHbI HMMYHHUTET IpakJlaHWHA cJe/lyeT MOHUMAaTh, KaK «3alpeT obpallaTh B3bICKa-
HUEe Ha XUJI0e NIoMelleHue (ero 4acTu), ec/id OHO ABJsETC AJid JO/HKHUKA U YIEeHOB ero ce-

1 ®egepanbHbId 3aK0H 0T 26.10.2002 N2 127-®3 «0O HecocTOATEeNbHOCTH (6aHKpOTCTBE)» // CobpaHue
3akoHozaTesbcTBa P®. 2002. N2 43. CT. 4190.

2 JlanunoB K.C., CtrosHoBa M.K., HuzoBueB WU.B. AkTyasbHbIe TPo6JieMbl TPpaBONPUMeEHEeHHUS TIpaBuJa 06
MMYIeCTBEHHOM HMMYHHUTETE Ha >XWUJIOe IIOMellleHWe B mpoleaype 6aHkpotcTBa // HWMylecTBeHHbIe
oTHomeHus B Poccuiickoit ®egepanuu. 2023. Ne 7. C. 45 - 52.
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MbH €JUHCTBEHHBIM [IPUTOJHBIM [JIJIfl IOCTOSTHHOTO MPOKMBAaHUA MOMELIeHUEM U He SBJSET-
sl IpeIMeTOM UIOTeKU»™,

A cuuTaw Takoe omnpejie/ieHHE HEMOJIHbIM, BBUJy OCOOEHHOCTEH, KOTOpble BBOAWJI,
Kak KOHCTUTYyUMOHHBIX, TaK U BepxoBHbIX Cy PO.

[Ipepsiarato cucTeMaTU3MPOBATh BCe MPU3HAKA UMYLECTBEHHOIO UMMYHHUTETA IPaX-
JlaHVMHa Npy oOpalleHUH B3bICKaHUS B IpoleJype peasu3alid UMyLecTBa B Jiejie 0 OGaHK-
pPOTCTBe Y CO3J,aTh HanboJiee NMOJTHOE [/l HIOHUMaHUS OoNpeJie/IieHHe JaHHOMY 3allpeTy.

Jlng Havasa nosioxkeHue 4.1 cT.446 I'TIK PO yxe Taxeso Ha3bIBaTh 3allpeTOM, TaK Kak
cyZleOHasA NMpaKTHKa UJEeT M0 MYyTH paculMpeHusi CI0COO0B MPeo0JeHUsS UMYILECTBEHHOTO
MMMYHUTETA Ha e[WHCTBEHHOEe MPUrOJHOE >XWJibe IpaKJaHWHa-6aHKpoTa. Ecin 14 mas
2012 r. Koncrutynuonusiii Cyn P®? npusHan Mojenb aGCOMOTHOIO UMYILECTBEHHOTO UM-
MYHUTETA B OTHOLIEHWU NPUHAJJIeXKalllero rpaXKJaHuHy-0aHKpPOTY Ha paBe COOCTBEHHOCTH
YKAJIOTO HE3aBUCUMO OT TEXHUYECKHUX, CTOUMOCTHBIX U MHBIX IapaMeTPOB YKa3aHHOI'0 UMY-
mecTBa, To BepxoBHbiil Cyg PO B 2021 r. ycTaHOBU PpaKTUUECKU NPOLEeCCYyaIbHbINA MOPAJ0K
JleICTBUU Cy/Zl0B U KPeJUTOPOB /i1 OTMEHBI UMYLLeCTBEHHOTO0 UMMYHUTETA rpakJjaHWHa Ha
eJMHCTBEHHOE MPUTrogHOoe XUJbe.’ BC PO npeanoxun ciefyroluii nopajok:

1. U3HauanbHO CcyAy, pacCMaTpUBallleMy [iei0 0 6aHKPOTCTBe rpaxkJaHrWHa, He06X0-
JIUMO BBISICHUTb peasibHYI0 JIMKBUJALMOHHYI CTOUMOCTb €JUHCTBEHHOIO >XWJbsl (ero ya-
CTH), BKJIIOYAEMOI'0 B KOHKYPCHYI0 MaccCy rpakiaHUHa-6aHKpOTa.

2. B panbHelllleM HEOOGXOAMMO ONpeAEJUTbCH C MapaMeTpaMM NpPeJoCTaBJISIeMOro
rpaXkJlaHMHY-0aHKPOTY 3aMelLaoIero Xujibsl B OTHOLIEHUH €ero IJIOL@Au U MecTa pacio-
JIOXKEHHUS C Y4eTOM ObITOBBIX IOTPEOHOCTEN OKHUKA Y MPOXKUBAKOIUX COBMECTHO C HUM
4YJIeHOB €ro ceMbd (HaANpUMeEp, PacloJIOKeHWe MOJHUKJIMHUKH, 32 KOTOPOM 3aKpeIJeHbl
OaHKpOT M 4JIeHbI ero CeEMbH; PACCTOSIHUE OT 3aMeLaloIlero XXUjabs 10 y4eOHOro 3aBe/leHUs
00y4yeHHs] HeCOBepPIIEHHOJIETHUX JleTeld OaHKpOoTa U [0 MecTa paboTbl GAHKpPOTa U COBEP-
IIEHHOJIETHUX YJIEHOB CEMbH, a TaKXXe UHble ObITOBblE U TPAHCIOPTHO-JIOTUCTUYECKHUE T1O-
TPeOGHOCTH JIWIl, KOTOpble OYAYT NPOKUBATH B MpUOOpPETaeMOM GAHKPOTY 3aMellaolleM KU-
JIOM IIOMEIIEeHUH).

3. Hajio Ha3HAYMTh MaKCUMaJIbHYIO LieHy PUo6peTeHUs [IJ1s J0/KHMKA 3aMeliaolie-
O XKHUJIbS.

4. Ba>KHO yCTaHOBHUTbD CaJIbJi0 - CYMMY, Ha KOTOPYIO [0JI’KHA YBEJIMYUThCS KOHKYpPCHas
Macca B pe3yJibTaTe 3aMeHbl O/JHOTO KWUJIOTO MoMelleHus, 06J1a/jatolero 6o/bllei niola-
JIbl0 MJIM CTOMMOCTBIO, HAa 3aMellalolllee XUJbe, U BbIICHUTD, OyZeT JIU YKa3aHHOEe CaJib/l0
CyLeCTBEHHBIM /[1Jil IONOJIHEHUS] KOHKYPCHOM Macchl 6aHKpOTa.

5. Heobxoaumo omnpefieidTh, He OyZeT JiM NPOLeCcC 3aMeHbl KUJIOTO MOMeIeHUs Bbl-
IOJIHATb UCKJIOUUTEJNbHO KapaTesbHYH (QYHKLUIO [JI1 OAHKPOTa, He ABJAACh 3PPeKTUB-
HbIM CIOCOOOM NorauleHusi Tpe60BaHUN KpPeJUTOPOB B Ziejie 0 6aHKPOTCTBE.

Takum 06pa3oM, ec/iv ¥ Ha3bIBaTh UMYIECTBEHHbIN UMMYHHUTET 3allPeTOM, TO TOJbKO
B KayeCcTBe ero OTHOCUTEJbHOCTH (OTHOCUTEIbHOTO 3alpeTa), HO HU B KOeM cJiyyae He abco-
JIDTHOCTH.

CrenyeT OTMETUTD, YTO MOJ, UMMYHHUTETOM CJie/lyeT MOHUMATbh NPAaBOBOW UHCTHUTYT,
perjiaMeHTUPYIOIIUN U3bATUSA U3 06LIero nops/jka cyonpousBoAcTBa. To ecTb, B COOTBET-
cTtBUM C 4.1 cT. 213.25 3aKkoHa 0 GAHKPOTCTBE «BCE MMYIIECTBO IPpaXKJaHWHA, UMeloleecsl Ha
JlaTy NPUHSATHUSA pelleHrs] apOUTPaKHOI0 Cy/la O MPU3HAHUM FPaXKJaHMHA OAHKPOTOM U BBe-

1 0630p cyne6HO# npakTuku BepxoBHoro Cyna Poccuiickoit ®enepanuu Ne 2 (2023) (yrB. [Ipesuguy-
MoM BepxoBHoro Cyza P® 19.07.2023) // Brosnetens BepxoBHoro Cyga P®. 2023. Ne 11.

2 IlocranoBsienue KoncrurynuonHoro Cyga P® ot 14.05.2012 Ne 11-I1 «Ilo mesy o mpoBepke KOHCTH-
TYIMOHHOCTH TI0JIOKEHHS ab3ana BTOPOro YacTy NMepBoM cTaTbu 446 ['pak/IaHCKOTO MPOIeCCyaJbHOr0 KOJEeK-
ca Poccuiickoit ®efiepanuu B cBsi3U c )xasnob6amu rpaxgad @.X. 'ymeposoii u 10.A. lllukynoBa» // BectHuk KoH-
ctutyuoHHoro Cyga P®. 2012, Ne 4.

3 Onpegenenue CK mo skoHoMuyeckuMm criopam BepxoHoro Cyza P® ot 26 urosisg 2021 r. Ne 305-3C21-
4424 no peny Ne A40-301015/2019 // Joctyn us CIIC «'apaHT».
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JleHUY peasiM3aliy UMylLlecTBa rpakJaHMHa U BbISBJIEHHOE WJIM IPUOOpeTeHHOe Nocje a-
Tbl NPUHATHA YKAa3aHHOTO pelleHUs, COCTaBJideT KOHKYpCHyr Maccy». CienoBaTesbHO,
OrpaHHUYeHUs Ha B3bICKaHHWE UMYILeCTBa J0JKHUKA, yCTaHOBJeHHble CT. 446 ['TIK P® u aB-
JIIIOTCA 3TUMHU U3BATUAMHU U3 0011ero NopsJKa rpaxJaHCKOTro U apOUTPaKHOTO CyA0NpPOHU3-
BOJICTBa.

Taxxe, A9 UCNOJIb30BaHUSA [AHHOIO HMMYILECTBEHHOTO MMMYHMTETA IpaKJaHWHA
Heo0X0JMMO YCTaHOBUTD PA/Jl YCJIOBUM, HEKOTOPbIE U3 KOTOPBIX 003aTebHO CleAyeT Npo-
NUCcaTh NPSAMO B ONpeJie/IeHUH. B 4K C/10 TaKUX yCIOBUM BXOAUT:

1) lo6pocoBecTHOCTb rpaxkJaHuHa. BepxoBHbi Cyn PP He pa3 ykasbiBaj, 4YTO NpHU-
MeHeHVe UMYLIeCTBEHHOI0 MMMYHUTETA IpakJjJaHUHA HEBO3MOXKHO B CJly4ae, eCJIM Ipaxza-
HUH 3JI0yNOTPeO6Jisij npaBoM. «Ec/u JOKHUK B peiiBEPUM 6AHKPOTCTBA UJIU B XOZe pac-
CMOTpEeHHUd Jiesla 0 HeCOCTOSITeJIbHOCTU B yIllepb6 MHTepecaM B3bICKaTeJsIsl COBepIllaeT OJHO-
CTOPOHHMUE IeUCTBHUS, HallpaBJIeHHbIe HA U3MEHEeHHe PeruCTPaLMy 110 MeCTY KUTEeJIbCTBA, C
MCKJ/IIOYHUTENIbHOU LieJIbI0 CO3JjJaHUsl 00'beKTa, 3allMLeHHOI'0 UCIOJHUTENbCKUM UMMYHUTE-
TOM, TaKHe JIeMCTBUS MOTYT ObITb KBaJMPUIIMPOBAaHbl KaK 3JI0yNOTpebJeHrneM NnpaBoM. B
3TOM CJIy4ae CyJ, BIpaBe IPUMEHHUTD K JO/LKHUKY NIpelyCMOTPEHHbIe 3aKOHOM I10CJIe[iCTBUSA
3J10ynoTpe6JieHUsl - 0TKa3aTh B IPMMEHEHUU UCIOJHUTEIbCKOTO0 HMMYHUTETA K YIIOMSHY-
TOMY 06beKTy»L.

2) XKusoe nomeleHre He J0/DKHO OTBeYaTh MPU3HAKaM POCKOLIHOIO. JTO YCJIOBUE
661710 ycTaHoBJieHO elle B 2012 r. KoHcTutynmonHbiM Cyziom PO no geny Ne11-I1, onHako oH
He pPacKpbLJ, YTO MOJpa3yMeBaeT M0J, CO60M POCKOLUIHOCTb U KaKOBbI KPUTEPHUHU ee ompeje-
JIEHUA.

B cBs13U c 3TUM, acnupaHT Poccuiickoi akageMuu Hayk A. B. HemoBa, XoTb U npu3Ha-
BaJla MOPOT 3aBbIIIEHHBIM, IIpeJJjiaraja pyu 3TOM CCbLJIATbCA JJIA ONpeJie/IeHUs] POCKOLIHO-
CTU KWUJbsl Ha HOpMbI 4.2 HanoroBoro Kogpekca P®, koTopass ycTaHaB/IMBaeT, UYTO «K pOC-
KOIIHOMY >KHJIbI0 OTHOCATCS 06'beKThl HeJJBUKMMOCTH CTOUMOCTbI0 30 MJIH Py6. U BhILIe».2

Jpyroi npoueccyanuct T. U. [llaiixeeB npejiaraeT opueHTUPOBATHLCA IPU onpeseie-
HUHU POCKOIIHOCTH KWUJIbl TAKXKe Ha TO, YTO UHAMBUAYAJIbHOE XUJIHULHOE CTPOUTEJILCTBO B
OTJIMYME OT MHOTOKBAapTUPHOM 3aCTPOMKH NpejloJiaraeT 0COOeHHOCTH, CBSI3aHHbIE B TOM
4yHcJie C TEXHUYEeCKUM OCHallleHUEeM YaCTHBIX XKUJIbIX JOMOB CUCTEMAMM KH3HeobecneuyeHus],
He06X0/JMMOCThIO HAJIMYUS X039 CTBEHHBIX TOCTPOoeK (3a60p, capai, rapax u np.).>

Cnenyet ckasaTb, yTo BC PO B Onpesenenuu Cy/e6HONM KOJIJIETUM MO 3KOHOMUYeE-
ckuM crnopaM oT 29 okTtsa6psa 2020 r. Bce e YCTAaHOBWJI, UTO CJeAyeT MOHUMATh MOJ, pocC-
KOIIHOCTBIO KUbd. Tak, BepxoBubii Cyn PO ykaszas, 4TO «[10J POCKOIIHBIM XUJIbEM MTOHU-
MaeTcs HeJJBXKUMOCTbD, IBHO NPEBbIAIOLASA YPOBEHb, JOCTAaTOYHBIN JJIF YI0BJIETBOPEHUS
pa3yMHOM NOTPe6GHOCTH IpaXkaHMHA-[0/PKHUKA U Y4JIEHOB €r0 CEMbH B KUIUILEe».t

OzHako, BBUAy He yperyJIMpOBaHUs 3aKOHOATeNeM KPUTEPHUEB POCKOLIHOCTH XKUJIbS
BCe BblllIeyKa3aHHble MMO3UIUU CBOJAATCA JIMLIb K OLLEHOYHOU JleATeJbHOCTH CyJa NpU pea-
JIU3aLlMU MMYILIeCTBa JOJDKHUKA. B CBA3M € 3TUM c4YMTarw pa3yMHBIM BBECTH CJeAYyHOLIUN
KPUTEPUU POCKOUIHOCTH. JKujibe J0KHO NPU3HABAThCA CyZIOM POCKOIIHBIM, B C/Iy4Yae ecau
pasMep ero maowaau 6yAeT 3HaUMTeJbHO NPEBbIATh JBYKPAaTHBINA pa3Mep MJIOIAJH COLU-
aJIbHOTO HaliMa, YCTAaHOBJIEHHBIW B PerMOHe NPOXXUBAHUSA IpakJaHUHA — J0/KHUMKA. Hanpu-
Mep, B ToMCKOH 06J1aCTH MJIOIIA/Ib COLIMAJbHOTO HallMa Ha OJWMHOKO NMPOKUBAKIEro ycTa-

1 Onpepenenue Cyne6bHOM KoJLJIErMU MO 3KOHOMHUYECKHMM crnopaM BepxoBHoro Cyza Pocculbickoi
®epepanuu ot 30.08.2021 N 307-3C21-8025 no geny N A56-7844/2017 // loctyn us CIIC «['apaHT».

2 Cratps: HemoBa A.B. McnosiHUTE/IBCKUI UMMYHUTET €JMHCTBEHHOTO KUJIbs JO/KHUKA-TPAXKAAHUHA
0 JIeJly O HeCOCTOSTEeJbHOCTH (O0aHKPOTCTBE): MpobJieMa onpefiesieHUs npejesioB // CeMeiliHOe M XUIHIHOE
npaBo. 2022. Ne 4, C. 43 - 45.

3 llatixeeB T.U. O HEKOTOPBIX BONPOCAaX, BOSHUKAKIIUX IPU PACCMOTPEHUHU CyAaMU [iesl 0 6aHKPOTCTBE
rpaxzaH // ApouTtpaxusble ciopbl. 2023. N2 1. C. 100 - 143.

4 Onpepgenenue CK no skoHoMuueckuM crnopam BepxoBHoro Cyaa PO ot 29 mas 2020 r. N 305-3C19-
26656 o neay N A41-23442/2019 // Joctyn us CIIC «TapaHT».
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HOBJIeHa 17 KBaZ|paTHbIX METPOB 0011el Mmiolaau. Eciu Mbl yMHOXKUM Ha 2 MOJAy4yuTCca 34
KBaZpaTHbIX MeTpa. Ho 3akoHozaTesn0 M cyZaM B TaKOM CJy4ae CTOWUT ONpeAeJUTHhCH CO
CTelNeHbI0 3HAYUTEJIbHOCTHU MPEBBILIEHUs 3TOrO0 Npejesa, Tak Kak BepxoBHbi Cy/ no xaJio-
6e rp. Ctpy>kkuHa 29 okTs16ps 2020 r. N0OCTaHOBUJI, YTO «UMEIOIIYIOCS ¥ JODKHUKA KBAPTUPY
miomabio 40 KB. M HeJslb35 IPU3HATD JJI1 HETO POCKOIIHBIM XUJIbeM, IPEeBbILIAKLUM pa-
3yMHYI0 HOTPE6HOCTD B XKMIHULLEx .

YeTBepToe yc/i0BUMe NpPHMeHEHHS HUMYIIECTBEHHOT0O UMMYHHUTeTa TpaKJaHWHA To,
YTO B COCTAaB 4YIEHOB CeMbU COOCTBEHHHMKA BXOJAT MPOXKUBAKIIME COBMECTHO C JAAHHBIM
COOCTBEHHUKOM B MIpUHAZJIEXKAIleM €My KUJIOM IOMEILEHUHN eTro CynpyT, a TaKXKe JIeTH U po-
JUTeNr AaHHOTO cob6cTBeHHUKA (4.1 cT. 31 XKK P®). /lanHOe yci0BHe SIBJISI€TCSI OTHOCUTE b-
HbIM, TaK KaK pelleHHue cyJa OyZeT 3aBUCEThb B TOM UMCJIe UMEIOTCS y TpaXKJjaHUHa-6aHKpPOTa
3THU POACTBEHHUKU WJIU HET, IPOXKUBAIOT JIM OHU C HUM, 3apeTMCTPUPOBAHbI JIU OHU B HEM.

B-nAThIX, )KUJIbe AOKHO OBITh €IMHCTBEHHBIM U NPUTOJHBIM JJ1sl TPOKHUBAHUS.

W HakoHel, 6-0e yc/J0BUE, €JUHCTBEHHBIN XXUJI0W 00'beKT HEJBMXXKUMOCTH JOPKHUKA
He JI0JDKEH fABJASATHCA IPeMeTOM UIIOTEKHU.

Takum 06pa3oM, MOHATHE UMYIIECTBEHHOT0O UMMYHHUTETA B HAay4HO-NPaBOBOM J0K-
TPUHE JI0JDKHO OBITH CleAylouM: UMyliecTBEHHbIA UMMYHHUTET FpaXKJaHMHA-J0DKHHKA Ha
e/IMHCTBEHHOE XWJIbe — 3TO PaBOBOU NOJAUHCTUTYT, perjiaMeHTUPYIOLUN U3BbATHE U3 00-
1ero nopsifika Cyonpou3BO/CTBA B BU/Jle OTHOCUTEJIbHOIO 3allpeTa Ha B3bICKAaHUE C Ipa-
JlaHUHA-[0/>KHUKA €IMHCTBEHHOT0 NPUTOZHOTO /i1 HETO U YJIEHOB €ro CeMbH KUJIOTO MO-
MelleHUs1, KOTOPOoe, He ABJISeTCH IPeiMeTOM UIIOTEKH.

OTHOCHUTENBHOCTDh 3amepTa OyAeT mojpasyMeBaTb NOJ COO0M 2 yCJIOBHUS, KOTOpbIe
0003Ha4YaJIMCh BhILIE — ITO POCKOIIHOCTD KUJIbSl U JOOPOCOBECTHOCTb IPaXKJaHUHA.

B noaTBepkeHUe BhIllle YKa3aHHOTrO onpejesieHus MoXXHO npuBecTH [Ipoekt Pene-
pasbHOro 3akoHa «O BHeceHUM U3MeHeHUH B ['pakAaHCKUU mpoleccyanabHblU Kojekc Poc-
cumickon Pegepanuu, CemennHbl kKogekc Poccuiickon Penepauun u PenepaibHbIM 3aKOH
"06 MCIOJHUTENLHOM NPOM3BOJCTBE»?, KOTOPBIH, NMpaBja He Gbl] MPUHAT, HO COAEPKUT
Ba’KHbIe MMOJI0KeHU . B 4acTHOCTHU, BHOCUT U3MeHeHUd B a63. 2 4. 1 cT. 446 ['TIK PO:

- BBOJUT KPUTEPUH IIJIOUIAAHM )KUJIOTO OMEILEHUS: «pa3Mep KOTOPOT0 He MpeBbILIaeT
JIBYKPaTHYI0 HOpPMY NpeJloCTaBJeHUs MJIOIAaJH1 KUJIOTO IOMelleHHs, YCTAaHOBJIEHHYIO B CO-
OTBETCTBUHU C 3aKOHOZATeJbCTBOM Poccuiickon ®efepanuy, Ha rpakJaHUHA-OKHUKA U
4YJIEHOB €TI0 CeEMbHU, COBMECTHO MPOXXUBAKIUX B YKAa3aHHOM >KHUJIOM MTOMEILEHUN»

- BBOJAUT CTOUMOCTHOW KPUTEPUH KUJIOTO MOMeEIeHUA: «KCTOUMOCTb COCTABJISAET Me-
Hee JIBYKPAaTHOM CTOMMOCTH >XUJIOTO MOMEIEHHUs, TI0 pa3Mepy COOTBETCTBYIOILET0 HOPMeE
npeJloCTaBJAeHHUS MJIOIA/IU )KUJIOTO TOMELeHUs], YCTAHOBJIEHHON B COOTBETCTBUU C 3aKOHO-
JfatenbcTBOM Poccuiickorn ®epepanyu, Ha rpakJaHUHA-JO0/DKHUKA U YJIEHOB €ro CeEMbH,
COBMECTHO NPOXXUBAKIUX B yKAa3aHHOM >KHUJIOM MTOMEILEHUU»

XoueTcs: BepUTh, YTO 3aKOHOJATeJb, HAKOHell, 00paTUT BHUMaHWE Ha JJaHHYIO Mpo-
6/1eMy MMYLIeCTBEHHOTO0 MMMYHHUTETa IPaXKJaHWHA, TaK KaK Ha HACTOSU[AN MOMEHT IOo-
NpeXHEMY NPaBONPUMEHUTENbHBIM OpraHaM U UHbIM YYaCTHUKAM NpOLeAyphl peaan3aniu
MMYILeCTBa rpakJaHHWHaA-6aHKPOTa MPUXOAUTCSA B PeryJUpPOBaHUU BONPOCA O B3bICKAHUU
e/IMHCTBEHHOT0 MPUTOAHOI0 XKUJIbSI ONUPATHCS HA OAHY JIMIIb CyAeOHYI0 MPAKTHUKY, KOTOpast
He SIBJISIeTCSI UCTOYHUKOM IpaBa.

B cBsI3U C 3TUM MNpPH3HAI HEO6XOJUMOCTh BHeCeHUsI u3MeHeHUH B cT.446 ['TIK PO, B
ri1.10 ®3 O HecocToATENbHOCTU (6aHKPOTCTBE). B yacTHOCTH, B KayecTBe MUHUMAaJIbHOIO

1 Onpepenenve Cye6HON KOJIeTHs 10 3KOHOMUYECKUM criopaM BepxoBHoro Cyza P® ot 29.10.2020
N 309-3C20-10004 no geny N A71-16753/2017 // octyn u3 CIIC «KoHcynbTanTIInI0C.

2 IpoekT PenepanbHoro 3akoHa "O BHeCEHUHM M3MeHeHUM B ['paxJaHCKUIM MpoleccyaabHBINA KOAEKC
Poccuiickoit @epepanuu, CemeilHbili kozekc Poccuiickoit @epepauyu u DenepanbHbli 3akoH "06
WCIIOJIHUTEJIbHOM Npou3BoAacTBe" (moArorosseH MunioctoM Poccuu) (He BHecen B ['Jl ®C PD, TekcT mo
coctosiHuio Ha 30.12.2016) // Joctym u3s CIIC «KoucynbTanTIlarocy.
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M3MeHEeHUs] He0O0X0AMMO KOHKPETHU3UPOBATh OMpeJie/ieHue UMYylLeCTBEHHOI0 UMMYHHUTETa
rpakJaHWMHA Ha eJUHCTBEHHOEe MPUTr0JHOE JAJis HETO U YJIEHOB €ro CeMbH XKUJIOe MoMelle-
HUeE, KaK B HayKe, TaK U HENoCpe/CTBEHHO B cT.446 'TIK PO.

3JIEKTPOHHOE ITPABOCY/IME: COBPEMEHHBIH OINBIT POCCUU U KUTAA

E. /. 3axapuvesa,

cmydenm Fpuduyeckozo uHcmumyma HayuoHansH020 ucci1e0o8amenscko2o
Tomckozo 2ocydapcmeeHHoz20 yHugepcumema, 2. Tomck.

HayuHbiti pykosodumew: cmapwuti npenodasamens 0. 1. LllaavHesa.

C kax/JbIM ro/ioM poJsib MHGOPMAIMOHHBIX U KOMMYHUKAIIMOHHbBIX TEXHOJOTHUH KaK Ha
MHUPOBOM, TaK M Ha roCyJJapCTBEHHOM YPOBHSX TOJIbKO yBesiMuuBaeTcs. Poccuiickas Pepe-
paiys He OTCTAeT OT MUPOBBIX TeHJleHIIMM. Tak, HanpuMep, UCM0Jib30BaHUE IIUPPOBBIX TEX-
HOJIOTHMM OCYILECTBJISIETCA B IpOIecce CYyAONPOU3BOJACTBA MyTeEM IMOCTENEHHOr0 CO3/aHUs
3JIEKTPOHHOTO MpaBocyAusi. B KOHTeKcTe Mpo6JieMbl, CBI3aHHOM C BbICOKOW HAarpy3Kou Ha
CyJZiel, BONPOC O BHEAPEHUH 3JIEKTPOHHOI0 NpaBoCyAusa B Poccun sfiB/isieTcs He POCTO aKTy-
aJIbHbIM, @ HE0O6XOUMbIM [Jis1 HOPMaJIbHOTO U 3P PeKTUBHOTO GYHKIIMOHUPOBAHUS Cy/le6-
HOH cucTeMbl B Poccum.

CoBpeMeHHbIe peasuu npaBocyusi B Poccuiickoit @esepaniiu U npobJieMbl, CBSI3aH-
Hbl€e C ero OCyIleCTBJEHUEM, IpeJoNpeaesaioT He06X0JUMOCTb U3YUYeHHs ONlbITa MHOCTPaH-
HbIX rocyAapcTB, B ocobeHHocTr KHP, mockosibky rpakjaHckuii npouecc Kuras umeet ode-
BU/IHOE CXOJICTBO C POCCUMCKHUM TI'pakJJaHCKUM IpoleccoM, Mcxoast ux 3Toro, npobseMbl U
3a/lauM, CTOsIIMe Nlepe] KUTAaUCKOM Cy/IeOHOM CUCTEMOW BO MHOTOM CXOH C Mpo6JyieMaMy U
3asayamMu B Poccuun. TakuM o6pa3om, u3ydyeHue OMbITA BHEJPEHUS 3JIEKTPOHHOTO NMPABOCY-
nusi B KuTae nMeeT Ba)KHOe TeOpeTUYeCKOe M NMpaKTUYeCcKoe 3HauyeHue JJisl Cy[leOHOU Cu-
cteMbl Poccurickont desepangum.

1. J/JIeKTpOHHbIE CUCTEMBI.

B Hacrtosee Bpems B Poccuu pabotaet cepBuc 'AC «IlpaBocysaue», aBTOMaTU3UPO-
BaHHasA MH$oOpMaLMoHHass cucteMa BepxoBHoro Cyma P®, cucrtema «Mo# ap6utp», KUC
COI0, AUC «MupoBble cyAbu» . 3aperucTpUpoBaHHbIe 110Jb30BaTe/NHd, UMEIIe 3JIeKTPOH-
HYI0 NOJTIHMCB, C IOMOIIIbI0 CEPBUCOB MOTYT 0OPATUTLCA B CyZbl 10 TPaXKJaHCKUM JiesiaM, I0-
JlaB 3asiBJIEHHWE WJIM MCKOBOE 3asiBJIEHUE, NIpUJlaraeMble K HUM JOKYMEHTbI B 3JIEKTPOHHOM
BU/l€, A TaKXKe, B CJlyyae COOJII0IeHUS TeXHUYeCKUX TpebOBaHUH, MOIYYUThb B IMYHOM Kabu-
HeTe YBeJJOMJIEeHUE O MOJIYYeHUHU CYJIOM AOKYMeHTOB. Ecaiu cysi He TOT, He YUTAKTCA JI0KY-
MEHTbI, He TOT GOpMaT, He TOT BU/] MOJNMCU UJIU UMEIOTCS UHble HAPYLIeHHs, 10J1b30BaTEb
MOJIyYUT yBEJJOMJIEHHE O TOM, YTO IOKYMEHTbI HE MOTYT CYUTAThCS MOCTYNUBILUMHU B CY/I.

[Ipu peasmzanuu HanpaBJIeHUsI KyMHOe pa3pelieHue Jieji» B paMKax CO3/1aHUsl KYMHO-
ro cyaa» B KHP, BepxoBubiii Hapoanbiit Cyg B 2015 r. 3anycTu/1 NUJAOTHBIA NpoeKT «OH-
JIJahH-pa3pelleHre CIOpPOB» WK «JJIEKTPOHHBIA CyJ». B KayecTBe MUIOTHBIX BepXOoBHBIN
Hapoauswiii Cyn KHP Bbei6pan Beicokuit Hapoaubiét Cys npoBUHUMU YKau3sH U BbicOKUH
Hapogubiii Cya npoBuHuuu Li3nnuHb2. B 0CHOBY yKasaHHbIX MPOEKTOB ObLIM IMOJIOXKEHDI
pa3Hble NOAX0AbI, B CBSAI3U C YEM 3JIEKTPOHHBIM CY/1 B IByX NPOBUHIUSAX UMeEJI CYlLeCTBEHHbIE
pasinyusl.

1 lloctaHoBsienue [lnenyma BepxoBHoro Cyza PO ot 26.12.2017 N2 57 «O HEKOTOPBIX BONpOCax MpHU-
MeHeHHUs 3aKOHO/laTe/bCTBa, PETy/IUPYIOLIero UCI0Ib30BaHUE JOKYMEHTOB B 3JIEKTPOHHOM BUJIe B JlesiTeb-
HOCTH Cy/I0B 06111el IOPUCAUKIIUYU U apOUTPAXKHBIX cyA0B» // BrosuieTreHs BepxoBHoro Cyza P®. 2018. Ne 4.

2 Jonathan Lippman Towards a Unified Court System: A Comparison between New York State Courts
and Chinese Courts // Tsinghua China Law Review, 2015. Vol. 8. Ne 12. P. 16-17.
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Tak, ocHoBHas 3aZja4a Beicokoro Cyzia npoBUHLMY L[3UIMHB 3aK/II04anach B IepeBo/jie
KaK MOXXHO 60JIbILIEro KOJIMYecTBa MPOLeCcCyalbHbIX JeMUCTBUU B OHJAHH-NIPOCTPAHCTBO. B
paMKax njaaTdopMbl y rpaxk/JaH MOsiBUJIaCh BO3MOXXHOCTh B PEKMME peasibHOr0 BpEMEHHU MO-
JlaBaThb 3asiBJIeHUS] W XOJaTaicTBa B Cy/l, yIJauuBaTh rOCyJapCTBEHHYIO MNOULIMHY, Npej-
CTaBJISITb U 0OMEHUBATBCS C IPYTUMU YyYaCTHUKAMHU Ipoliecca J0Ka3aTeJbCTBaMH, y4acTBO-
BaTb B JAUCTAHIMOHHBIX CyJ€OHBIX 3ace[laHUSX, MCIOJb30BaTh OHJAWH-MeAHALUI0 U [Ip.
Kpome 3Toro, kpyrjiocyTouHoe pyHKIIMOHUPOBaHUE Beb-cepBUca Cy/a MO3BOJISET YYaCTHU-
KaM Ipoliecca MoJib30BaThCA MaaTGOpPMON B t060e BpeMs, YTO XapaKTePHO U [IJisl POCCHUU-
CKHX 3JIEKTPOHHbIX cucTeM. OfHaKo, akTUBHOe BHezApeHUe B cyabl KHP 5G maeT Bo3MOX-
HOCTb I'pakJlaHaM BOCII0JIb30BAaThbCsl MPABOM Ha 3JIEKTPOHHOE NpaBocyaue 3¢PeKTUBHO U
OBICTPO, YEro HeJsib3sl CKa3aTh O POCCUUCKUX CUCTEMax: MHOTHUE M0Jb30BaTENU CTAJKUBAKOT-
csl C MeJIJIeHHOM paboTOM 3/IeKTPOHHBIX NJIaATGOPM U3-3a HU3KOW MPOMYCKHON CIOCOOHOCTH,
YTO CBUJIETEJLCTBYET 00 UX TEXHUUECKOU HEZJOPAOOTAaHHOCTH.

Jpyroil nuJOTHBINA NPOEKT ObL1 MHMLIMUPOBaH BricokuM Hapoanbim CyoM NpPOBUH-
My Y>k31351H. B 0CHOBY NpoeKTa ObL 0JI03KeH 60Jiee paJUKaIbHbINA MOJX0/], CYyTh KOTOPOI0O
3aKJiloyasach B CO3/JaHUM €JUHOM CHUCTeMbl paspelleHHs CIOPOB, B paMKaxX KOTOpPOW He
peAycMaTpPUBAJIOCh COBEPLIEHHE MPOLieCCyalbHbIX JeUCTBUN B TpaJUIMOHHOH ¢dopMme, B
OTJIMYME OT 3JIEKTPOHHOTO Cy/la B MPOBUHIMU LI3uinHbl.

Peasin3anus npoekTa «yMHOTO Cy/ia» B MPOBUHIMU YK31351H 6blyla CBSI3aHA C TECHBIM
COTPYAHUYECTBOM C KUTaWckoW kKommnaHueld Alibaba Group, siBssitolendcss oJHOW U3 KpyII-
HeNIIHUX TOPTroBbIX M1aTopM B Mupe. CpaBHHBAs MOPSAA0K 00pallleHUs B 3JIEKTPOHHBIN Cy ]
npoBUHLUMHK L[3uavHb U YK3135H, BO BTOPOM CJydyae CHUCTeMa MNpejJjarasa o6si3aTesbHOe
npeiBapuUTeIbHOE obpallleHHe K MeIMaTopy A0 NMoJayuy 3asiBJeHUs 0 BO30YK/eHUU OHJIakH -
npolecca, 4To U 06ecredyrBaa0Ch KOproparnuei.

[ToMmHMO 3TOrO, AEATENBHOCTb 3JIEKTPOHHOM CHUCTEMbl pa3pellieHusl CIOPOB B IMPO-
BUHIIMU XaHWKOY, CBSI3aHHAs C B3aMMOJIEUCTBUEM C KOpIOpalUel, COCTOs1/Ia B CeAYIOLIEM:
JUISl COBepIlIeHUs MPOIecCyalbHbIX AEWCTBHUUN Yepe3 3JeKTPOHHBIN Cy/ TpeboBaJjiach peru-
CTpalus C npejocTaBjeHreM HHPOPMAIIMU O cYeTe B IaTexXHOU cucteme Alipay, apdunu-
poBaHHoOM c Alibaba Group; 661 CyleCTBEHHO OrpaHUYEH KPYT JieJ1, MOoAJIeXallux pacCMOoT-
pPEHHIO B 3JIEKTPOHHOM CUCTeMe, 2 UMEHHO, YCJIOBHEM PACCMOTPEHUS SIBJISIJIOCh COBEpIlIeH e
KYIJIM-TIPOAAXKH TOJIbKO Ha miatdopmax Taobao uan Tmall (mouepnue komnanuu Alibaba
Group); uccief0BaHMe [J0KAa3aTeJAbCTB 4YaCTO 3aBUCEJIO OT 3allMCel, XpaHAILUXCSA B CUCTEME
CEpPBUCOB; MOSIBUJIACh BO3MOXXHOCTh HEME/IJIEHHOTO UCIIOJIHEHUS CyZle6HOro NMpuKasa B CJay-
yae HaJIM4YHMS JaHHbIX O cyeTe JIo/DKHHKA B Alipay 0 B3bICKAaHUH CYMMbl HEOIJIAUEHHOT'O OH-
JIallH-TJIaTexXa; npeAocTaBaeHue komnanuen Alibaba Group xpaHeHUs1 JaHHBIX «B 06GJIaKe».

OfHaKO MPOHUKHOBEHHE YAaCTHOTO CEKTOpA B CyZleOGHYI0 CUCTEMY BbI3bIBAET Psifi BO-
IPOCOB Y YYEeHbIX-MPOIecCyaJucToB. KpoMe 3Toro, /i/i pOCCUUCKOM Cyie6HON CUCTEMBI 3TO
HenpuemJseMo. Tak, ocylecTBJIeHHe MHOTUX NPOLleCCyaJbHbIX AeUCTBUN B paMKax peajin3a-
I[UU 3JIEKTPOHHOI'0 MPABOCY/USI B MPOBUHLMU UK31[351H ObLJIO HANIPSIMYIO CBSI3aHO C yCayra-
MU, NpeJocTaBsseMbiMU KoMnaHuel Alibaba Group (Hampumep, HaJiMyue cyeTa B IJIATEX-
HOU cucteMe Alipay, XpaHeHHe MepPCOHAbHbIX JAHHBIX Ha 00JIaUHbIX CEPBUCAX U Jp.), YTO
MOXKEeT CBU/IETEJbCTBOBAThH O BMEILIATEJIbCTBE B AeATENbHOCTD Cy/la. B CBSI3U ¢ 3THM, BO3HHU-
KaeT npob6JieMa cob/toieHus1 GyHJaMeHTAJIbHOTO MPUHIMIIA TPABOCYUsl HE3aBUCUMOCTH U
6ecpUCcTpacTHOCTU cyZa. Kpome Toro, HE06X0MMOCTb PACKPBITUS MEPCOHABHbBIX JAHHBIX,
JIOCTYMHBIX TPeTbeMy JIHIly, 00513aTe/ibHOEe yCJA0BUEe 00 YKa3aHWUM JIMLEBOTO CYeTa JieJialu
He6e30MacHbIM W YSA3BUMbIM MOJIOKEHHE yYaCcTHUKA mporecca?. 0JHAaKO MPOHUKHOBEHHUE

1 Alison (Lu) Xu (2017). Chinese judicial justice on the cloud: a future call or a Pandora’s box? An
analysis of the ‘intelligent court system’ of China. Information and Communications Technology Law. 2017.
Vol. 26. Ne 1. P. 66.

2 Gang Guo, Wenyu Li, & Ying Shen. Analysis of Problems of Third Party E-Data Depository Platform and
Suggestions, China Intellectual Property. 2018. N2 68. P. 56.
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YaCTHOTO CeKTOpa B CyZebHy10 cucTeMy Kutad He nMesio fajieko MAyUIMX IJIAHOB, T.K. B IpU
TaKOW COTpPyZHUYECTBe HEOOXOAUMO CO6JII0aTh 6aJlaHC UHTEPECOB rocyapcTBa U KOMMep-
YeCKUX OpraHU3al .

2. ba3sl JaHHBIX

Boicokuit HapoaHbId cyf [lekuHa pa3pa6oTtan cucteMy «China Judgments Online», oc-
HOBAHHYIO Ha Cy/leOHbIX pellleHHsX, KOTopas IOMOoraeT NeKUHCKUM CyZbsM COCTaBJIATh pe-
IIeHUe MO0 JieJly Ha OCHOBe MPHUHIUIA «/ieJIa C MOX0XKUMU GaKTaMHU J0KHbI HMETh MOX0XKee
pellleHUe» B LieJIAX 0becrieyeHUs eJMHO00pa3us cyZi,e6HOU MPaKTUKHU.

B cBfi3u c 3TUM, BO3HHUKaeT BONpPOC, a Hy»Ha Jiu Poccuu nopobHas 6a3a AaHHBIX Cy-
JleOHBIX pellleHul, Be/lb KaK U3BeCTHO, B KuTae ycTaHOBJIEHO MpeleleHTHOe NpaBo, TOrjaa
Kak B Poccuu odunyanbHO NpeneieHT He 3aKpelJeH B KauecTBe UCTOYHMKaA npasa. Ha ca-
MOM /JieJie, OTBET OYeBU/IEH: TaKas 6a3a JJaHHbIM HEOOXOAMMO POCCUUCKOW CyZleOHOM CucTe-
Me, XOTSl Obl B 4aCTHU OBICTPOro U 3PPEeKTHBHOIO B3aUMOJEWUCTBUA CY[lOB PAa3/JIMYHbIX WUH-
cTaHuui. HanpuMmep, B ciyyae nepecMoTpa Jies1a CyJ, BbICLIed HHCTAaHL UM CMOXET B KOPOT-
KUU CPOK MOJIyYUTb JOCTYI K PEleHUI0 HUXKeCTOSLero cy/ia, 1M60 03HaKOMUTBCS C Mpelo-
JULMabHBIMU JlOKa3aTeJbCTBaMU. CTOUT OTMEeTUTh, 4YTO B KuTae He Bce cyznebHble jesa
IpeTeHAYIOT ObITh 00111e0053aTe/IbHBIMY NIpeleleHTaMy, a JIMIb Te, KOTOpble NMPOILJIN BCe
CyZleOHble MHCTAHLIMU U MOJIJIeXKaT OKOHYaTeJbHOMY yTBepxkAeHuo Cyneo6HbiM KomuTeToM
BHC KHP.

Bjiok4yellH — 0/lHO M3 Ba)KHEWIIMX HalpaBJIeHUH Pa3BUTHUSA 3JIEKTPOHHOTO MPaBOCY-
JIUsl B KUTaMCKoM cynebHoU cucteMe. Tak, Hanpumep, UHTepHeT-Cyi XaHYKOY UCIOIb3YET
TexHosioTU0 «CyaebHbIM 6J0K4YeldH» B coTpyaHuuecTBe ¢ Alibaba Group. Oco6eHHOCTbIO
BHeJIpEHHUS TaKOM TEXHOJIOTUH B KUTANCKOMW Cy[leOHOU cUCTeMe SIBJASIETCH TO, YTO CO3JaHUe
6a3 JJaHHbIX, ONATb-TAKH, CBA3aHO C aKTUBHbIM COTPYJAHHUYECTBOM CyZ0B U KPYNHBIX KUTaH-
ckux komnaHui (Alibaba Group, Baidu Inc, JD Group, Ant Financial u ap.). C o4HON CTOpPOHBI,
BHOBb BCTaeT BONPOC 06 obecrieyeHUs NPpUHLMIA 3aKOHHOCTU B C/Iyyae COTpYy/JAHHUYeCTBa Cy-
JIOB C YaCTHbIM CEKTOPOM, JJI1 KOTOPOIo, KaK M3BECTHO, XapaKTepHbI I0rOBOpHasi cCB060/a,
KOHKYpeHIUs U T.I. B 11eJ1oM, MOXeT C/I0KUThCSA TaKasi CUTyalus, KoTAa JoroBop 6yeT pac-
TOPTHYT, U, 110 CyTH, 6a3a AaHHBIX CyZl0B epecTaHeT PYHKIMOHUPOBAThb, I03TOMY rocyAap-
CTBY HE006X0UMO pa3paboTaThb LieJiblil MaKeT 3aKOHO/AATeJbHbIX aKTOB, PETryJIUPYIOUIMX MO-
Jlo6Hble oTHolleHUA. C ApPYrou ke CTOPOHBI, TaKOE COTPYAHUYECTBO ObLIO OBl OTJIMYHOMU
BO3MOXXHOCTBIO JIJIl TOCyAapCcTBa 60Jiee aKTMBHO HaJlaXXUBAaTh NapTHEPCKHE OTHOLIEHUS C
YaCTHBIM CEKTOPOM.

[lepeonieHUThL 3HaUYeHHE BHEAPEHUS O6JI0KYEHH-TEXHOJIOTUH B CyleOHY0 CUCTEMY He-
BO3MOXKHO. X Hcnosib30BaHUe JieslaeT o6palleHue B cyJie 60jiee JOCTyNIHbIM B 4acTU ob6ec-
neyeHUs A0Ka3aTeJbCTB. Tak, HanIpyUMep, YYaCTHUKHU Mpoliecca B cy/aX, IPUMEHAUUX JaH-
Hy10 JaTGopMy, MOTYT MO OTHOCHUTEJIbHO HU3KOM lLieHe pa3MellaThb 3JIEKTPOHHbIe (aiibl
(Beb6-cTpaHUIbl, OHJIANH-3alMCU IEPEBO/IOB JIEHEXKHBIX CPE/ICTB U JJOTOBOPHI, 3aK/I0UYEHHbIE
B 3JIEKTPOHHOHN $opMe) HampsAIMYI0 yepe3 MpUJIOKeHHUe JJis cMapTOHOB MU Beb-CallT Cy-
nal. Tak, mo UCKY UCTLIA O Bo3MellleHUHU yiep6a B pasmepe 4 000 roaHel (okosio 47-48 ThIC.
poCCUMCKUX py0Jieil) HoTapuaJibHOEe 3aBepeHue Beb—-cailTa B KauecTBe Jj0Ka3aTeJbCTBA MO-
»KeT COCTaBJIAATh BCIO TpebyeMyto CyMMy ylliep06a, TOT/Aa KaK yc/ayra XpaHeHUsl 3JIEKTPOHHOT0
daiisia B 6si0KkueliHe cTOUT 1 10aHb 3a cTpaHuly (moytu 12 poccuiickux pyb6seit)?2. OgHako,
HEeCMOTPS, Ka3aJ10Ch Obl, HA GUHAHCOBYIO BBIFOJHOCTb O6JI0KYEHA, TaKash TEXHOJIOTUSI UMeeT
U CyllleCTBEHHble HEeJIOCTAaTKU: He MO3BOJIAeT MpeAyNnpeuTb U3MEHeHUe WU 06paboTKy
(mopziesiky) 371eKTPOHHBIX GailJIoB 10 BHECEHUS B CUCTEMY OJIOKYEMHA; UCIO0JIb30BaHUE OC-

1 Wang Zhao // China's E-Justice Revolution. 2021. P. 13. // [3nekTpoHHbI pecypc] — URL:
https://ssrn.com/abstract=3629963

2 James Godefroy // Blockchain Evidence Accepted by Chinese Court - 2018. [971eKTpoHHBIH pecypc] —
URL: https://rouse.com/insights/news/2018/ blockchain-evidence-accepted-by chinese-court

221



HOBBIBAETCA Ha TECHOM COTPYZHHUYECTBE C KDYIHbIMU TEXHOJIOTUYECKUMH KOMIIAHUAMH, YTO
CTaBUT I10Ji COMHEHMe NPUHIUI HE3aBUCUMOCTH U OeCIIPUCTPACTHOCTH CYZL0B.

3. PaccmoTpeHue aeJs1 B OHJIaliH-pexXuMe

B HOpMax poccHMUCKOTo mpoLeccya/JbHOr0 3aKOHOJATe/bCTBA ONpezesleHbl BO3MOXK-
HOCTU pacCMOTPEeHHUs apOUTPaKHBIX U I'PaXJAHCKUX JieJ1 B OHJIalH-pexuMe. /15 3TOoro BMe-
CTe C HWCKOBBIM 3asiBJIeHHMEM HeOoOXOJUMO MOJaTbh COOTBETCTBYMOIlee XOJaTaWcTBO. B cT.
153.1 u 153.2 ApbuTpakHoTro NnpoleccyaJbHOT0 Kojiekca PO faHHas npoueaypa uMeHyeTcs
y4acTHeM B CyZle6HOM 3acelaHUM NyTeM MCIO0JIb30BaHUsl CUCTEMb] BUJeOKOHpepeHL-CBA3U
(nanee — BKC) u Bugeo-koHpepeHuuu. [logobHbIe MOJIOXKEHUS COoJlep>KaTcsd U B ['paxkaaH-
CKOM IpolLeccyaJbHOM Kozekce P®, 4To Takke Nm03BoOJISeT CyAaM OOILeld IPUCAUKIIUU HC-
N0J1b30BaTh JAHHYI0 TEXHOJIOTUIO. ITO NpeACTaB/sAETCa BeCbMa YA00HBIM IO IPUYHHE 3KO-
HOMUHU BpeMeHU. K coxxaseHH10, Kak OKa3blBaeT NPAKTUKA, Cy/bl He BCera NpesoCTaBas0T
TaKyl0 BO3MOXHOCTb BBU/ly TEXHUYECKHX CJI0KHOCTeH JIMOO pas3buparesbCTBa JeJsa B 3a-
KpBITOM CyZle6HOM 3acefjaHuU. B nmepuos naHaeMuu KopoHaBupyca B Poccuu 6osb11oe pac-
NpoCTpaHeHHe MoJy4Ynsa Be6-KoHpepeHLUs, KOTOpas O6blla 3aKpelnJyeHa Ha 3aKOHOAaTe N b-
HOM ypoBHe B 2021 ropy.

B cyne6HoM nponecce KuTtas vcnosb3yeTcss Be6-KOHpepeHLUs], KOTOpass UMeeT Cy-
IleCTBeHHbIe IpeuMYyllecTBa nepej Beb-KoHpepeH-cBA3b0. Tak, BKC saBasieTcsa 3akpbITO
CUCTEMOM CyZ[OB W IpejloJiaraeT 0653aTeJbHOCTb HAx0X/JeHHWS y4aCTHUKOB Ipolecca B
3[laHUM CyZa, Korja Be6O-KoH(epeH M JJaeT BO3MOXKHOCTb IrpaXkJjaHaM NPUCOEJUHUTBHCH K
npoleccy, He BbIX0O/S U3 /J0Ma, HaX0/JsCh Ha paboTe, B ApyroM ropo/ie, 4YTo SBJSETCS Cyllle-
CTBEHHBIM IJIIOCOM. /lJIl y4yacTusi B Cy[leOHOM 3ace/laHUM C UCI0JIb30BaHUEM TEXHOJIOTUU
BeO-KOH(pepeHLIMH HEOOXOJUMO 00eCleunuTh BHeJ[peHNEe B CYyAeOHYI0 1eATeJIbHOCTb TEXHO-
JIOTUU OMOMETPUYECKON ayTeHTUUKALUU YYaCTHUKA CyleOHOro 3aceZlaHus IO JIULY U To-
JIoCy.

TeMm He MeHee /i1 TOrO, YTOOBI NPAKTHKA UCIOJIb30BaHUSA Be6-KOH(}EPEHI-CBSA3U U
BUJle—-KOH)EpPEeH[UH cTajla OOIMPHON, HEOOX0AMMO PEeUITh Iiesibld psj BomnpocoB. Kaca-
TeJIbHO OPTaHU3alMOHHOU COCTAaBJIAIOLIEH, CYIIECTBYET psij] P0o6JseM, NPOSBJSIOIIUXCH IPU
BBEJIEHUM B JIECTBUE 3JIEMEHTOB 3JIEKTPOHHOI0 NpaBoCyAus. B yacTHOCTH, NpU opraHusa-
UM BUZeOKOHPEePEeHI-CBSI3U U Be6-KOHPEepeHIIMU MOTYT BOSHUKHYTb NPOOJIeMbI B CBA3U C
pa3HUIEeN YaCOBbIX MOSICOB MEX/AY YYaCTHUKOM U CyZi0M, BO3MOXXHa HeJ0CTaTOYHas TEXHU-
yeckasi OCHALEHHOCTD B 3aJie Cy/leOHbIX 3acelaHUH, a TaKKe BCTAaéT BoNpoc 06 nHpopMaLu-
OHHOM 6e30MaCHOCTU NPHU UCNOJb30BaHUU aBTOMAaTU3UPOBAHHBIX TeJIEKOMMYHUKALlMOHHBIX
CUCTEM NP BUAEOKOH(}EPEHICBA3U.

Takke cienyeT 3aMeTUTb, YTO CUCTEMA 3JIEKTPOHHOTO NMPABOCYAUS CUJIbHO 3aBUCUT
OT TeXHUYECKOW 00ecreyeHHOCTH CY/JI0B, a OT 3TOr0 HAaNpPsIMyI0 — BO3MOXXHOCTb peaJih3a-
[[MM MPABOBBIX MpejnucaHuil. TakuM o6pa3oM, B KayecTBe MepCleKTUBHBIX HaNpaBJeHUU
cyzie6HoM pedopmbl B Poccru MOXKHO OTMETUTb HEOOXO0AMMOCTb GOPMHUPOBAHUSA OJTHOCTHIO
3JIEKTPOHHOTO JJOKyMEHTO0000pOoTa MeX/y CyZlaMU BCeX YPOBHEH, yJydllleHUs] TEXHUYEeCKOU
OCHAlEeHHOCTHU CYJI0B U OPMEHTUPOBAaHUSA CyJleOHOT0 anmnapara Ha COTPYJHUYECTBO CO Clie-
[[UAJIUCTaMHU B 06J1aCTU MHGOPMaALMOHHbBIX TEXHOJIOTUH.

Ecnu nepBas mpo6JieMa y»Ke aKTHBHO pellaeTcsl MyTeM CO3JaHUs e[JMHbIX 6a3 JaH-
HbIX, TO CO BTOPOM eCTb HEKOTOpble CJOXHOCTU. M3/jaBHA opujuyecKasi CleluaJbHOCTh
CUMTAJIACh UCKJIKYUTEJbHO r'yMaHUTapHOU. OHaKoO, C pa3BUTUEM UHPOPMALUOHHBIX TEX-
HOJIOTMM, B TOM 4HMCJie pa3BUTHEM 3JIEKTPOHHOI'O MPaBOCY/Hs, OPUCTY HeobxoAuMO 06J1a-
JlaTb COOTBETCTBYIOLUMU HaBbIKaMH, IOCKOJIbKY 3a4acTyi0 IOPHUCThI U [T-cnenuanucTel ro-
BOPSAT Ha pa3HbIX sI3bIKaX, MHOT/1a abCOJIIOTHO He MOHUMad JApyT Apyra. Huskasa undopmanu-
OHHasl FPaMOTHOCTb Cy/iel B 3TOM BONIPOCE BeJIET K HEJOCTATOYHO MOJIHOMY HCII0JIb30BAHUIO
Jlake MMewIlerocs y Cyfe6HbIX ciucTeM QyHKIMOHaJa U HENMOHMMaHHUI. TakuMm ob6pasom,
Heo0X0JJUMO NepecMOTpeTb CUCTEMY POCCUMCKOro 0Opa3oBaHUA B 00JIaCTU HOPUAAYECKUX
CHelnyaabHOCTEN B CTOPOHY yIJIyOJ€HHOTO U3y4eHUs] MHGOPMaLMOHHbIX JUCHUIIJIUH.
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4. Meauanusa

Kak y»e ylnoMHHa/10Ch paHee, IpU peasin3aliu [IPOeKTa «yMHOI'0 Cya» B IPOBUHLUHU
UYk31351H cMcTeMa IpejJjiaraja BO3MOXXHOCTb MpPeABapUTEIbHOI0 0OpalleH!usl K MeuaTopy
Jl0 IOZla4uy 3asiBJIEHUs O BO30YKJ,eHHU OHJIAaMH-NPOoLecca, YTo 06ecneyrnBalioCh KOpnopamu-
eu.

CTouT cKa3aTh, YTO MeAUAlUU KaK CI0COOY pa3pelleHUs Copa B IpaXk/JaHCKOM Mpo-
necce Kurada yaenserca 6oJiblioe 3HayeHHe. ITO CBA3aHO C TeM, YTO TaKOM CIIOCOO MO3BOJISA-
eT pa3pelinuTb BO3HUKIINE CIIOPHI ellle B J0CyZeOHOM MOpsiKe, a 3TO, B CBOI 04epe/ib, CHU-
»KaeT Harpy3ky Ha cyzeu. B cBsa3u c atum, Poccuu ctouT 06paTUTh BHUMaHUE Ha JaHHBIU UH-
CTUTYT /ISl pellieHUs1 OJJHOM M3 OCTPBIX Npo6JieM, BOSHUKIIMX B IPpaXkJaHCKOM IpoLecce —
«Ieperpy>eHHOCTb» CY,0B.

[ peanvsanuu JaHHOU 1iesid B oKTsi6pe 2016 roaa BepxoBHbiit HapoaHbik cya KHP
3aMyCTWJ €JUHYI0 OHJIaWH-MeAualMOHHYI maaTdpopmy — «MeauanuoHHas maaTdopma
HapoAHbIX cyZ0B KHP», koTopas ¢pyHKIIMOHA/JIbHO OXBAaThIBAeT NPUHSATHE Jiesia B IPOU3BO/-
CTBO, pacnpefieleHde fes, Meauauusi, u T.4. [Ipy 3Tom, 4yepe3 AaHHYH IJIaTPOpMy oOCy-
IIECTBJISIETCS KaK NpejcyAebHas Meaualnus, TaK U NPUMHUPUTEbHbIE MPOLEAYPbl CTOPOH-
Y4aCTHUKOB cyaebHoro npouecca. [lo coctosguuio Ha 22 mapTta 2023 rog Ha MegualuoHHOU
nsiaTdopMe HapoaHbIX cyioB KHP akkpeauToBaHo 3 504 cynoB, 107 428 oHsialiH npodeccu-
OHaJIbHBIX MeJJUALIMOHHbIX OpraHu3anuy (Mo JaHHbIM caiiTe, B 2020 rogy ux HaCYUTHIBAJIOCh
Bcero jiuuib 31 836), 430 905 npodeccroHaNbHbIX MeIUATOPOB (M0 JaHHBIM caiTe, B 2020
roly UX HaCUUThIBAJOCh Bcero b 125 411), 59 989 236 MeaualMOHHBIX el YPEryaupo-
BaHO 4epe3 3Ty miaaTtdopmy. Takum o6pa3oM, MOKa3aTeNu AOKA3bIBAlOT aKTyaJbHOCTb JaH-
HOU mpoLeAypbl cpeau HaceseHUs KrTas, 4To, B CBOIO o4epe/ib, UMeeT MOJIOXKUTENbHbBIN 3¢-
beKT AJis AesiTeJIbHOCTU CYZ0B.

5. JJ1leKTpOHHOe NpUJIoKeHue

B paMkax mpoeKTa «yMHOTO Cy/ila» B IPOBUHIMU L[3UJINHB 6bIJI0 CO3/JaHO MOOUJILHOE
NpUIoKeHUe AJs cyaed, Bcsi nuHPopMalusi B KOTOPOM OGHOBJISIETCS OJJTHOBPEMEHHO C JlaH-
HbIMU, XpPaHALUIMMHUCS Ha calTe. ITO MO3BOJISIET CY[bsIM ObICTPO Y 3P PEKTHBHO pearupoBaTh
Ha JIelCTBUS CTOPOH (HampuUMep, pacCMaTpPUBATh 3asiBJIeHUS W X0JaTalCTBa, HAa3HAYATh Ja-
Thl CyZleOHBIX 3aceJJaHUi W HaNpaBJATb JJOKYMEHTbl yepe3 MPUJIOKEHUEe He3aBUCUMO OT
BPEMEHU U MECTOIOJIOXKEHHUSA).

Kpome Toro, B 2019 r. 371eMeHThI 3JIEKTPOHHOTO NPaBOCYAUA CTaJIU OCYLLECTBIAATHCA
yepe3 nonyasApHbIN MecceHkep WeChat, KoTopbli N03BOJISIET pacno3HATh JIMI0 MpoLeccy-
aJIbHbIX YYAaCTHUKOB /Il YA0CTOBEPEHUS JIMYHOCTHU U UCNOJIb30BaTh 3JIEKTPOHHYIO MOANUCH
IpU Mojiave 3asBJ€HUM U JI0Ka3aTeJbCTB. Yepe] «MOOUJIbHBIN CY/1» MOXXHO MOJATh MCK, 3a-
sIBJIEHUE, IPUJIOXKUTDb JOKYMEHTbI, IPUHATH y4acTHe B CIAYLIaHUU Jiesia, 0OMeHATbCS J0Ka3a-
TeJIbCTBAMHU 10 JieJly, IPOBECTHU MeJUalUI0 U T. . [laHHbIe N0 YUCJY 3apEeruCTPUPOBAHHBIX
10J1Ib30BaTeJIe-CTOPOH, a/lBOKAaTOB B TaKUX Cy/aX, MOJAHHbIX UCKOB U 3aperucTpHUpOBaH-
HbIX 110 HUM /JieJl CBHUETEJbCTBYeT O MOMYyJSPHOCTH JAHHOIO Crocoba CyAeOHOM 3aliydThbl
JUISI TPaXK/AaH.

Takum 06pa3oM, MOI0KUTENbHBIN ONbIT KUTast BHepeHUsI MOOUJIbHBIX NPUJIOKEHUH,
KOTOpbIE YIPOILAIT paboTy cy/lel U NMopsJ0K obpallleHHus IPaXK/aH 3a CyJeOHOM 3alUTOoH,
MOXKEeT HalTH OTpakeHUWe U B Poccuu Kak HampaB/ieHHe pa3BUTHUSA 3JIEKTPOHHOTO MPaBOCY-
JIUsl.

B skcnepTHOM cpefie BCe 4allle BO3HUKAKOT JJUCKYCCUU O TOM, 2 BO3MOKHO JIM C TOMO-
IIbI0 MCKYCCTBEHHOT0 MHTEJIJIEKTAa OPraHMW30BaTh MPOLECC OTIPAaBJEHHUS MPABOCY/UsSl B aB-
TOMAaTHU4YECKOM PEXHUMe U TeM CaMbIM BO3JIO)KUTb Ha HErO BO3MOXKHOCTb CUCTEMHO aHaJ/IU-
3UpoBaTh GpaKTHUUYECKHE 0OCTOSATENbCTBA /eJ1a, OLlEeHUBATh JIOKYMEHTHI U JI0Ka3aTeJbCTBa M0
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Jilesly, aBaTb UM IPaBOBYIO OLlEHKY M BBIHOCUTb COOTBETCTBYIOLlee pellleHHe (IPUTOBODP),
006J1eTYUB «TPYA» CyAbul.

Be3yc/s0BHO, 3aMeHa 4YesI0BeKa UCKYCCTBEHHBIM MHTEJIJIEKTOM B psifie CIy4aeB MoJie3-
Ha, 0COOEHHO TaM, I'/le peyb UJleT 0 pyTHHHOU paboTe. Tak, HanpuMep, NOJ0KUTETBHO CKa-
»KeTCs NPOILeCC aBTOMATU3AIMH B PACCMOTPEHUU CYyAEeOHBIX JleJl TPUKA3HOTO MPOU3BO/ICTBA,
B KOTOPOM paboTa He CBsI3aHA C aHAJIM30M MPABOOTHOIIEHUN CTOPOH U B GOJIbLIEN CTENEHU
HOCUT TeXHHUYeCKHUH XxapakTep. OHaKoO, 0 IOJIHOM Iepexo/ie PaBoOCyAus B PyKU «MallWHbI»
rOBOPUTH MTOKA PaHO.

B 3akJil0o4eHUM CTOUT OTMETHUTD, UYTO MUHPOpPMaTHU3aLUsl He MOXKeT IpeBpPaTUTb Head-
$eKTUBHO QYHKIMOHUPYIOIIYIO cUCTeMY B 3QQPeKTUBHYIO, HO OHa MOXKeT II0MOYb XOpOILO
byHKLMOHUPYIOLLEN cucTeMe paboTaTs elle 6oJiee 3pGeKTUBHO.

UCKYCCTBEHHBIH UHTEJ/UIEKT KAK UHCTPYMEHT
B IUBUJIMCTUYECKOM ITPOLIECCE

A. A. Kupunanosa,

cmydenm Opuduyeckozo uHcmumyma HayuoHa1bHo20 ucci1edo8amensbekozo
Tomckozo 2ocydapcmeenHoz20 yHugepcumema, 2. TOMCK.

HayuHuwlil pykosodumenw: cmapwuti npenodagamens O. I1. LlanvHesa.

CTpeMuTe/IbHOE pa3BUTHE, U3MEHEHUSI COBPEMEHHOI'0 MUpPA MOPOXKAAKT BOMPOCHI U
COOTBETCTBYIOIYI0 peaKI[MI0 MPaBOBOTO peryjadpoBaHus. [IpaBo U 3aKOHOJATEIbCTBO C
BEpPHBbIM HalpaBJeHUEM Pa3BUTHUS AO/KHO YCIeBaTh 3a 3TUMH TEHAEHLHUSIMHU U JaXKe CTa-
paThCs NpeBUAETh HACylllHble MPO6JIeMbl IO TEM WJIM UHBIM BONPOCAM >KU3HU U JeaTeb-
HOCTH 0011[eCTBa, KOTOpble TPeOYIOT NpaBoOBOM persaMmeHTauuu. ludpoBusanusa yxe KOCHY-
JlaCcb MHOTHX aCleKTOB >KH3HHU U JIesATeJbHOCTH 0611leCTBa BO BCeEM MUpe. Pa3BUTHe TeXHOJI0-
MM HAaCTOJIbKO OYpHOE, YTO UCKYCCTBEHHBIM HUHTEJIJIEKT YK€ CTAaHOBUTCS OObIZEHHOCTbHIO
JUI1 MHOTHUX II0JIb30BaTesied, KOTOpble pellalT CBOU ObITOBbIe BONPOCH], HCHOJIb3YS
ChatGPT, Midjourney u apyrue cepBuchl. Ha noBecTke JHS1 y>Ke CTOUT BOIMPOC O BO3MOXKHO-
CTU NPUMEHEHUST UCKYCCTBEHHOTO UHTeJIeKTa (fasee — UN) 1 B rocyjlapCTBEHHBIX MPOIiec-
cax, TaM, I/ie peajar3yeTcs BJAaCTh, B IyOJIUYHO-IIPAaBOBbIX OTHOIEHUSX. /laHHbIe BONIPOCHI HE
06XOJSAT U CyJIONPOU3BOJCTBO, B TOM YMCJIe FPaKAaHCKUM npolecc B PO. U B faHHOM ciiyvae
OJlHa U3 IJIaBHbIX 33/1a4 Nlepe/i IPaBOM — HAaUTH 6a/laHC MeXAY CTPEMUTEbHbIM TEXHOJIOT H-
YeCKHUM MpPOILIeCCOM, COXpAaHEHHUEM €ro pPa3BUTHSA W 3allUTOW MpaB U 3aKOHHbIX UHTEPECOB
rpak/aH.

Heo6xoa1M0 0603HAaYWTh, UTO BBIJAENSAIOT KaK MUHHMMYM /IBa THIIA UCKYCCTBEHHOTO
WHTEJIJIEKTA, CUJIbHBIA U cabblii. B 3aBUCMMOCTU OT TOTO, KAaKOW THII MbI M0/[pa3yMeBaeM,
3aBUCAT 1[eJIM U 06'beMbl HEOOXO0JUMOM 3alIMThI NpaB rpaxkaaH. «Cabbli» UHTEJIEKT, 3TO
yKe TO, C YeM 4YeJI0BEeYeCTBO MMeET JieJI0 Celvac, y Hero yCTaHOBJIeHA YeTKO MOCTaBJIeHHas
3a/la4ya, NMOCpPeCTBOM MPOrPpaMMUPOBaAHUs, U OH paboTaeT TOJbKO B INepefiesiaX JAAaHHOIO
NporpaMMHpPOBAaHUS, TO €CTb €ro HabOp JIaHHbIX SABJISIETCS OIPAaHUYEHHBIM, U OH BbINIOJIHSIET
TOJIBKO Te 33/1a4i, KOTOPbIM 00y4eH. [1o/ CUJIbHBIM K€ UCKYCCTBEHHbIM UHTEJIJIEKTOM Mpe/-
CTaBJISIETCS TaKasl CUCTeMaA, CO3/laHHAsA B pe3yJibTaTe NPOrpaMMHPOBAHUS 4YeJOBEKOM, HO
CIoCco6Has MbICJIUTD, 06J1a/la01asi CO3HAHHWEM, TO eCTb MaKCUMaJIbHO NMPHUOJMKEHHAs K Jye-
JIOBEYECKOMY MHTEJIJIEKTY2. B JaHHbI MOMEHT y»e co3JaH Takoil MU, koTopblil criocobeH

1 ®okoB A. II. InrekTpoHHOE npaBocyaue B Kurtaiickoit HapoaHo#l pecniy6sivKe: nudpoBasi peaibHOCThb
Y opraHu3anus «ymHoro cyaa» // Hayka u o6pa3oBaHue: X035IMCTBO U 3KOHOMUKA; MpPE/IPUHUMATELCTBO;
npaBo u ynpasjaeHue. 2021. Ne 8. C. 135.

2 Searle ]J. Minds, Brains, and Programs. The Philosophy of Artificial Intelligence / Boden M (ed.) Oxford.
1990. BuiepBble omy6HKoBaHO B kypHaJsie: «The Behavioral and Brain Sciences», 1980, Ne 3, pp. 417-424.
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CO3/aTh YTO-TO HOBOE, YHUKa/IbHOE U OPUTUHAJIBHOE, @ HE UCII0JIb3ys TOJIBKO Y>Ke UMEIU1-
ecsl JaHHble, HO pU 3TOM Takou WU Bce ele gaBiisgeTca cabbIM, OH 4Ye€TKO 3allpOrpaMMHUpPO-
BaH Ha ompejesieHHble 3aaa4yd. CieoBaTesibHO, B WJea/lbHOM CHUTyallUd 4YeJ0BeYeCTBY
Heo0X0JMMO MpeyCMOTpPeTh TaKoe NMPaBOBOE peryJMpoBaHKe, KOTOpoe Obl 3alUIlLalIo npa-
Ba YeJIOBEKA, JJaXKe eCJIM OJHaXAbl Oy/leT co3/iaH CUIbHbIA MU, 3TO ObLJIO OB AEWCTBHEM Ha
olnepexxXeHue.

Ha naHHBIi MOMEHT Npo6JsieMa COCTOUT B TOM, YTO HbIHEIIHET0 IPaBOBOTO PEryJnupo-
BaHUS HEJJOCTAaTOYHO JaXke JIJIl HblHe CYLLEeCTBYIOUIUX peasui, KOrjaa y»Ke akTUBHO UCIO0JIb-
3yeTcq caabbii MUY, To ecTh Te NOTpEeOGHOCTH, KOTOPble BO3HUKAIOT Y 001jeCTBa celyac Kaca-
TeJIbHO UCI0JIb30BaHus, co3aanusa MU 3auacTyro HaxoAATCcAa BHe paBoBoro noJss. B Poccuii-
ckoil Pesepaliiu 3TO TAKXKE OCTAETCS OCTPbIM BOIMPOCOM, MOCKOJIbKY HAa JAAaHHbI MOMEHT
BHeApeHre Y BO3MOXXHO TOJIBKO B yCTaHOBJIEHHBIX SKCIIEPUMEHTAbHBIX IPABOBBIX PEXU-
Maxl, a XOTb Kakoe-TO MpejCcTaBjeHue, NPUOIMKEHHOE K JerajibHoMy, 06 MU He yxoauTt
JlaJibllle CTpaTeruyecKUx akToB, a UMeHHO HanmoHanbHOU cTpaTterun passutua UMY, yreep-
kaeHHou Yka3zom I[Ipesuaenta PO ot 10.10.2019 Ne 4902. U Takum o6pas3oM co3gaeTcs
O0JIbILIOE T0JIE, TAe BO3HUKAIOT peajibHble BOMPOCH], NPO6JeMbI, PUCKH, HO 3aKOH HE MOXET
IOMOYb TpakJlaHaM PEelIUTb U 3aUMTUTb UX UHTepechl. [lo MHEHHIO aBTOpa, B JAHHOM BO-
npoce HeOOXOAMMO MOAXOAUTH KOMILJIEKCHO U YCTaHaBJMWBATh MPaBOBOE peryJUpOBaHUE,
HauMHas OT MpaBa cO6CTBEHHOCTHU Ha caM WU, Ha pe3ysibTaThbl UHTENJIEKTYAJIbHON AeaTelb-
HOCTH, CO3JaHHOW npu noMouu MUY, oTBeTCTBEHHOCTH 3a Bpe/l, IPUYMHEHHbIN IPU UCIOJIb-
3oBaHuu MU no rpanun npumenenusa MU, B ToM yucie He TOJIBKO IpaXJaHaMHy, HO U anmapa-
TOM rocyaapcrBa. OfHako, fgajiee aBTOPOM OyJAeT MoJpoOHee pacCMaTpUBATBbCS BOIPOC
MMEHHO 0 BO3MOXXHOCTH U rpaHULjax npuMeHeHus UU B cyiax oO1el I0OpUCAUKL Y.

[IpeacTaBuTENN CYyAEUCKOTO COOOIECTBA TAaKKe aKTUBHO 0OCYXK/JAOT JaHHYI0 TeMY,
Tak Hanpumep, B.B. MomoToB [lpeacenarenb CoBeTta cyaeit PO npu cBoeM BBICTYIJIEHWH Ha
IJIeHApHOM 3aceJlaHuM KOHQepeHIUH YYaCTHUKOB [J106a/sibHOM ceTH obecrneyeHHs1 YeCTHO-
CTU U HENOJAKYIMHOCTH Cy[leOHbIX OPraHoOB B A0K/1aje o «[lepcneKkTUBax UCMOJIb30BaHUS UC-
KYCCTBEHHOT'0 MHTEeJIJIEKTA B CyAe6HOM cucTeMe PO» BbicKasasics 10CTaTOYHO KaTETOPHUYHO
KacaTeJibHO BHeZpeHus UM B cyionponsBo/CTBO, MOCKOJIBbKY, IO €r0 MHEHUIO, BHEJIpeHHE
WU B cyionpou3BO/CTBO MOXKET NPUBECTU U K HETAaTUBHBIM NOC/I€ICTBUSM, BBI3BAHHBIM CO-
[JUaJIbHBIMU Y TEXHOJIOTUYECKUMU U3MeHeHUsMHU. [lo Mepe coBepuieHcTBoBaHUs, MU moxeT
HACTOJIbKO 000COOUTHCS OT YeJIOBEKA, UTO CMOXKET MOAYMHHUTD ero cebe U CTaHeT AJIs Yesio-
Be4yecTBa cepbe3HOU yrpo3ois. /laHHOe MHeHHe UMeeT MPaBo Ha CylLeCTBOBaHUE, ero pasje-
JIIIOT HEMAJIO JIIOJIel, OJHAKO, IO MHEHUIO aBTOPa, Bce ke [Ipeacenarens Coeta cynent PO B
CBOEM BBICTYIJIEHUHU NOJpa3yMeBaeT CUAbHbIA U, BO3MOXKHOCTB Cyl1eCTBOBAaHUS KOTOPOTO
Ha JIaHHBI MOMEHT BOOOIIe BCe elle CTOUT MoJ BoNpocoM. [Io MHeHUI0 aBTOpa, 3TO C/IUIL-
KOM TaKOe CO3HaTeJbHOE OrpaHuWYeHHe OyZeT 3HAYUTEJbHO MPENSITCTBOBATb 3/J0POBOMY
TEXHOJIOTUYECKOMY IpOrpeccy, KOTOPbIM, HA060POT, MOT Obl OKa3aTb COAENCTBUE TrOCyAap-
CTBY, NIPABOCY/IUI0 U yCOBEPILIEHCTBOBATh B TOM 4HCJEe PabOTy CyAeOHBIX OPTaHOB, €CJIU K
JIAHHOMY BOIIPOCY O BHEJPEHUU NOJOUTH pa3yMHO U BceCTOpOHHEe. OJHAKO, JEUCTBUTEJIBHO,

Cépsb, /x. Co3HaHue, MO3r U mporpaMmbl. [lepeBos Ha pycckuil s3bik: A. JI. BauHoB. // JjekTpoHHast
nyO6JINKaLUS: LenTp rYMaHUTApHbIX TEXHOJIOTHUM. — 10.12.2013. URL:
https://gtmarket.ru/library/articles/6661 (zaTa o6patenus: 20.04.2024).

1 ®epepanbubiit 3akoH oT 31.07.2020 Ne 258-®3 «06 skcrnepuMeHTalbHbIX IPAaBOBBIX peXXUMax B cde-
pe uudpoBbix HHHOBaLUi B Poccuiickoit ®enepaunn» // CobpaHue 3akoHoAaTeabcTBa PO. 2020. Ne 31 (wacTp
[).Ct.5017.

2 Ykas IlpesupenTta P® ot 10.10.2019 N2 490 «O pa3BUTUHM UCKYCCTBEHHOI0 MHTeJJIeKTa B Poccuiickoi
depnepanun» // Cobpanue 3akoHogaTebcTBa PO. 2019. Ne 41. Ct. 5700.

3 BreictynieHue npepacenatess CoBeta cyaeit PO B.B. MomoToBa Ha mjeHapHOM 3acellaHUU MO TeEMe
"[lepcieKTUBbBI UCIOJIb30BaHUSI UCKYCCTBEHHOTO UHTEJIEKTA B cyZe6HoU cucTteme Poccuiickoit ®enepanun”,
r.Katap // Cosetr cygeit Poccuiickoit ®epepauuu, 2024. URL: http://www.ssrf.ru/news/lienta-
novostiei/36912 (maTa o6pauenus: 20.04.2024).
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IpU TOM KaKoe cerlyac UMeeTcs NpaBoBoe perysnpoBaHue WU, BBOAUTH JaHHBIA UHCTPY-
MEHT B CyZileOHBbIN MpoLecc He MPeACTaBAAETCS BO3MOXKHBIM WA BO3MOXXHO, HO CJIWILIKOM
MHOI'0 pUCKOB. HO Ha/iMuMe rpaMOTHOr0 MPaBOBOr0 PeryJMpoOBaHUSA 3TO BOMPOC BPEMEHH,
10 MHEHHIO aBTOPa, O YEM CBU/ETEJbCTBYET Pa3BUTHE 3aKOHOLATEJIbCTBA 3apy0eXHbIX I'OC-
YAApCTB.

Takxe Ba>KHbIM MOMEHTOM /JiJIsl IpaBOBOTo peryaupoBaHus UU u sdpdekTuBHOrO €ro
IpUMeHeHUs AABJSAETCA TO, @ Ha KAaKOM BOOOILe 3Tane HaxXoAUTCS 4eJ0Be4YeCcTBO M0 ero npu-
HATHUI0? CylllecTBYeT OJjHAa MUHTEepeCHas!, Ha B3IJis/, aBTOpPa, KOHLEMNMS, 10 KOTOPOUH HbIHeIl-
HAA TeHAeHUUA MU u npuHATHE YesioBeYeCTBOM TaKOU TE€XHOJIOTUM J0JIKHbBI IPOUTH ompe-
JleJIeHHbIY IIMKJI, KaK M JIl00asg uHas HoBasl TEXHOJIOTHS, IIpe/iCTaBJIeHue KOTOPOU y YesioBe-
4yeCTBO pa3MbiToe. COrJIaCHO KOHLEeNLMU [UKJ/IA 3PesIOCTU TeXHOJIoTuK Gartner Ha4MHaeTCs
BCe CO CTalUM «KMHHOBALMOHHBIN TPUITEP», B 3TOT MOMEHT TEXHOJIOTHUS TOJIbKO 3allyCKaeT-
csl, 0OCYK/JJAal0TCSl ee MepPCHEeKTUBDI, JlaJlee OHA CTAaHOBUTCA Bce 6oJiee MOMyJsIpHA, O HeH
HayuHalT nucaTb CMU, nosiB/IsieTCA aXKUOTaX, XOTS TEXHOJIOTHUS ellle He MOATBep/iuJia CBOKO
9KOHOMHYECKYI0 LJeHHOCTb U HACTynaeT CJeAyIOLUN 3Tal — MUK 3aBbIUIEHHbIX 0XKHUJAHUH,
KOT/ZlJa aXXMOTaXX BOKPYT TEXHOJIOTUM HACTOJIbKO CUJIbHBIW, lJaHHAas TEeXHOJIOTHUS HACTOJIbKO
IIMPOKO 00CY»K/1aeTcsl, YTO BJie4eT NOsIBJeHHe UJIII03UM U HENOHATHBIX, 6€30CHOBAaTeIbHbIX
O’KM/JaHWH, HO CaMa TEeXHOJIOTHS ellle He yCleBaeT 3a STUMU HEOOOCHOBAHHBIMU 0KU/IaHU S -
MM, U CJIe[lOBAaTEeJbHO NOCKOJIbKY HaJlyMaHHble 0XKUJAHUS He ONpPaBJAbIBAIOTCH — HACTyNaeT
CTaAys pa3odyapoBaHus, KOTJa peaju3alus He IPUHOCUT pe3yJibTaTOB, 0C/labeBaeT UHTEPEC,
MMEHHO B 3TOT MOMEHT OOHApyKHMBAIOTCS HEJOCTAaTKU TEXHOJIOTUH, CO CTOPOHBI 00lie-
CTBEHHOCTH TE€XHOJIOTUX BBIHOCUTCS «CMETHBIM IPUTOBOP», 3aTe€M TEXHOJIOTUS a/lalTUpPyeT-
Cl ¥ peabUIMTHUPYETCS, UCTIPABJISIOTCS BbISIBJIEHHbIE OLIMOKH, BOSHUKAIOT HOBBIE 3a/la4l U
HAaKOHel| HaCTynaeT CTaJUsl «IJIaTO MPOAYKTUBHOCTHU», KOTZA HAaKOHEL, TO TEXHOJIOTUS MO-
3TanHO HauMHAaeT NPUMEHSATHCH Ha PbIHKE U CTAHOBUTCS 3peJION U 3/1paB0O BOCIPHUHUMAETCS
obmectBoM!. TakuM 06pa3oM, aBTOPOM IMpeJiCTaBJisieTCcs TO, 4YTO pa3dButue MU HaxoauTcs
elje TOJIbKO Ha BTOPOM CTaZMM, BOKPYT celyac co3/1a/ics MOBbIIIEHHbBIA 00111eCTBEHHbIN HH-
Tepec, IPA 3TOM YeTKOe IOHUMaHHUe Yero UMEHHO MOKHO 0KU/JaTh OTCYTCTBYET, U3-3a 3TOrO0
NOSBJISIIOTCS Pa3Hble TOYKU 3pEHUS U 0XKUJAHUS, B TOM YHMCJIe MOBbILIEHHbIE CTPaXy, YTO HA
CaMOM /JieJie He OTBevaeT JleMCTBUTEJbHOCTU CYIIHOCTU pa3paboTaHHOUN TexHoJioruu. [Ipu
3TOM aBTOPBI JAHHOU KOHIENLUU He BbIJe/IAI0T KOHKpeTHble BpeMeHHbIe [EPUO0/Ibl, KaXJad
CTaZUsl MOXKET JJIMThCS HEU3BECTHOE KOJIMYECTBO BpEMEHH, €JUHCTBEHHbIN KPUTEPUH — Ue-
JIOBEYECTBY HYXKHO IEPEXUTh Olpe/ie/IeHHble YyBCTBA, IMOLIMU K JJAHHOW TexHoJsoruu. Cie-
JloBaTesibHO, 3¢ PeKTUBHOEe NpuMeHeHHe U 1o faHHOUW KOHIENIUU ellle HaXOUTCS TAe-TO
B HeOJIM3KOM OyAyleM. B TakoM ciydyae AelCTBUTEbHO, paHblile CTaJUM CllaJla MHTepeca K
UMW xpath apdexkTuBHOe npuMeHeHnue MU B ToM uuciie B cylonpou3BoJCcTBe He CTOUT. Of-
HAKO, HE CTOUT 3a0bIBATh, YTO ITO JIMIb MOJIEJb U OHA MOXET ObITh U3JIMIIHE UJeaTU3UPO-
BaHHOM.

KacaTesbHO 3apy0OeXHbIX CTpaH TaM y»Ke Ha JaHHbIA MOMEHT CJIOXKWJIACh Pa3HO06-
pa3Has NpakTHKa o npuMeHeHuo MU B cygax.

OZHUM M3 MepBbIX rOCyAapcTB Mo npuMeHeHuo WU B cyzonporsBoACTBe ABJIAETCA
KuTaii, koTopbiii emje B 2013 r. Hayas1 60JbI1yI0 paboTy B CTOPOHY LM PPOBU3AIUHU ITPABOCY-
nus KHP, noctaBuB Takyro nesb Ha [laTuneTHum miiaH pa3sutusa Ha 2013-2017 r., KOTOpBIX
611 pUHAT BepxoBHbIM HapoaHbIM cyoM KHP. Yxxe B 2013 6b1s1a co3gaHa ejuHast UHGOp-
MalMoHHas mjaaTdopMa Mo ynpaBjeHHUIO AAHHBIMHA HApOJHBbIX CyZi0B, a B 2015 r. Havau
pa3BUTHE CUCTEMbl «YMHBIN cya». B 2021 r. ugeqa no uudpoBusanuu pacuiupuaacsk u Bep-
XOBHBIA Hapo aHbl¥ cyg KHP usgan IatuneTHud niaad no nudpoBU3alUK HAPOJHBIX CY/10B
Ha 2021-2025, B KOTOPOM Mpe/JIOKUJ, YTOObI Ha 6a3e eJUHON CUCTEMbI YIIPaBJIEHUS CyjaMU

1 Uwuka 3penoctu TexHosorui: 6sor HoBag 3moxa Ynpasnenus [/ BITOBE. 2024. URL:
https://blog.bitobe.ru/article/krivaya-gartnera/?ysclid=lvm27pkuvm57073741 (maTa obpalleHus:
20.04.2024).
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HE00X0AMMO TaKKe BHeJPUTb 001uH cyaebHbii MU, To ecTh yxe k 2025 r. [IpaBuTEIbCTBO
KvTasg cTaBUT 1esb 06ecrnedyuTb MOJHYH BCECTOPOHHIOI MOAJAEPKKY HpaBOCyAUd, OCY-
IeCTBJIAKUUX HAPOAHBIMU CYyAaMH, UCKYCCTBEHHBIM MHTeJIeKTOM, a K 2030 r. co3aaTh Ta-
Kyl0 cucTeMy npuMeHeHus cype6Horo MU, kotopas 6bl coyeTasa B cebe GasaHC BbICOKOTO
ypoBHsA npuMeHeHuss MU v npu 3TOM cripaBeZ/IMBOrO MPaBOCYAUs, YTOObI NpuMeHeHue WU
He Hapylla/i0 3aKOHHble MHTEPECHl TPaXKJaH, 3TUYECKHEe NMPUHLMUIBI U PUHLUIIBI MOPaJIH,
JUIl 3TOTrO IpeJJlaraeTcs COBEpPUIEHCTBOBAaTb MEeXaHU3Mbl pearupoBaHHUS U KOHTPOJIA 3a
puckamul. Ceiiyac Ha 2024 r. Ha JaHHBIA MOMeHT B cyzax Kurtaa UM npumensieTcsa B AByX
BapHUaHTax:

Bo-nepBbiX, VCKycCTBEHHBIM WUHTE/JIEKT MPUMEHSETCHd KaK 0oJiee COBepIIeHHBIU
«1MPpPOBON UHCTPYMEHT», IPU ITOM OH He OKa3bIBAET CYLECTBEHHOTO BJUSHUS HA MHEHHE
CyJZiley IpU OCyIeCTBJIEHUU NPAaBOCYAUs, HAa pelleHUs Cyiel. B JTaHHOM TUlle UCN0JIb30BaHUS
KWTAaNWCKUMH IOPUCTAMU BbIJIeJIIeTCA TaKas M0JI0XKUATe/IbHAs YyepTa Takoro npuMeHnenus MU
KaK TO, YTO OH MOBBICUJI yA0OCTBO MOJYYEeHUS CY/IbsIMU 3HAHUM U ONbITA JAPYTUX CyZEeH, 4TO
MI0JIOXKHUTEIbHO BIMsAeT Ha GOpMUpPOBaHUEe eJUHO0Opa3us B HalJMOHAJIbHOM Cy1eOHOM MpaK-
THKe, HO JlaHHas Bapualus ucnojb3oBaHUsA MW odyeHb orpaHuyeHHas MO MHEHUIO KUTaM-
CKUX IOPUCTOB.

Bo-BTOpbIX, U Mcnonb3yeTcs Npyu BEIHECEHUM PeLleHUM CYyAbSMH, JaeT OMOIb, TO
€CTb BbINOJIHAET QYHKIMM MOMOILIHUKA Cy[bH, OH MOXET HCI0Jb30BaThCs B KOHCYJbTUPO-
BaHUH, paccaeloBaHUM, NOCPeJHUYECTBE U Jlake HalMCaHUU Cy[leOHbIX pelleHUuU M0 KOH-
KpeTHbIM JiesiaM. OjHaKo, 3/1eCb KUTAalCKUe NMPaBOBe/bl BbIAENSAIOT TAaKOW HEJOCTAaTOK KaK
BO3MO>KHOCTb «3aTBepJeBaHUA» IKCIepTHOU cucteMbl MU U oTcTaBaHUsA Ha onpesesieHHbIU
Iepuo/; BpeEMEHU M3-3a OTPOMHOM HAarpy3KH U CJI0KHOTO0, MeJJIEHHOTO OOHOBJIEHUS JaHHBIX
B Hell, a U3MeHeHUs1 B 3aKOHO/ATeJbCTBE, CyZleOHasaA MpPaKTUKa, MEHSIeTCS KaXK/JblH J€Hb U
cle/loBaTeJbHO TaKasl HeCOrJlaCOBaHHOCTb MOXKeT IPUBECTH K TOMY, 4yTo Takoi U ycTapeert
nocJjie ero co3faHus2. PUck nmojo6HOro nosiBjsieTcs B CBSI3U C Te€M, YTO MPHU TAKUX IKCIEPT-
Hbix MU cucTeMax Mcnosib3yroTcss MeTOAUKM obydyeHus Takoro MU He kak B ChatGPT, no-
CKOJIbKY B laHHOU cucTteMe MU MoxeT BbljaBaTh pe3y/ibTaT Ha BbIAYMaHHbIX paKTax, a ye-
pe3 Tak Ha3blBaeMbli «rpad 3HAHUN», KOrJa CyAbH, aJJBOKAThl U JPyrUe 3KCIepThl MpaBa
COPTUPYIOT BCE NPABOBble HOPMbI B 3aBUCUMOCTU OT KOHKPETHBIX TUIIOB JieJ, a TaKXe Cy-
JleOHYyI0 TIPAKTHUKY, @ 3aTEM NPOrPpaMMUCThI IPe06pPasy0T 3TO B ONpe/ie/IeHHbIe aJITOPUTMbI
¥ o6y4daroT MU Ha JJaHHBIX JOKYMEHTAX, JIAaHHbBIK MPOLIECC TOCTOSIHHO KOPPEKTUPYETCA U OII-
TUuMusupyetcsa. OHaKo, BbIAENSIIOTCI U MHOTOYMC/IEHHbIE IJIIOCH], TaKMe KaK MPOCTOTa, B
peasir3alny, BO3MOXXHOCTh yyeTa ClielluGUIHOCTH HEKOTOPBIX JleJ1, laHHAsk CUCTEMA He Bbl-
JlyMbIBaeT HOBbIe HOPMbI U HECYI[eCTBYIOLHME PAKTHI.

Ho oxHoO¥ U3 rsiaBHBIX BCe ke ujeu npu npumeHenuu MU B cypax KHP ocraerca o,
YTO MAallUHBbI HE MOTYT 3aMEHUTb 4YeJI0BEYECKHE OLleHOYHble CyxAeHUs. [loCKoNIbKy CcyAbu
BbIHOCSAT pelleHHs], OCHOBBIBAsICb He TOJBKO Ha TEKCTOBOM MH($OpMALMU O MaTepHasax Cy-
JleGHOTr0 pa3bupaTebCTBA, HO M HA HETEKCTOBOM HHPopMalur, popMUpyIoLelics B mpoljec-
ce cyZile6HOro pa3brpaTebCTBA, @ HbIHEUIHASA TPAJUIMOHHAs 3KCIepTHAs CUCTEMA «YMHBIX
Cy/ZlOB» MOJIHOCTBIO MOJIaraeTcsl Ha MHOpPMaIMI0 0 JOKYMEHTaX, eC/id He0OX0AMMO, YTOObI
WU nedcTBUTENIbBHO 3aMeHUJ CY/ibl0, B TAKOM CJiy4yae He0OXO0JMMO OMHCaTh U 3aPUKCHUPO-
BaTh BCI0O MHPOpPMALUIO B Cy[leOHOM Mpolecce MOJHbIM U TOYHbIM TEKCTOM, UTO SIBJSETCS
3aTPYyAHUTENbHBIM, CHUTAIOT KUTAWCKUE IOPUCTHIS.

B EBpomneickoi yacTu MUpa TEHJAEeHLMeNd 0 BO3MOXXHOCTU npuMeHeHuss MU B cypax
TakKXKe 03ajlayeHbl. B fiekabpe 2018 r. Ha yieHapHOM 3acelaHuu EBponelickoil KOMHUCCHHU 110

1 ARiERT /2022 F/12 A/10 BH/% 004 ki
e A RER X TR A se N 8 aeal vk N s vk K. 2022.33 B,

2 BRZ 22 Wik B L R A LA T sefi B a2k A A, &% Law Science Vol. 506, No. 1. 2024.
71.127-140.

3 Tam xe.
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adpdexkTuBHOCTH NpaBocyausi CoBeTa EBponbl 6blyia npuHATa EBpomnelickas aTudeckas xap-
THA 06 ucnosb3oBaHUuU MU B cyaebHBbIX cucTeMax, KOTOpasl 3aKpenuJa NsTh HE0OOX0AUMbIX
npuHuunoBl: IlpuHUUN coG/OAEHUS M yBaKeHUs1 (yHJaMeHTaJbHbIX MpaB YeJIOBEKa;
[I[pyHUMI HEJUCKPUMHHALUK, 2 UMEHHO He JIONYCTUTbh YCUJIEHHE NUCKPUMUHALUU MEXAY
OTJIeJIbHBIMU JIMIIAMM WJM TpynnaMmu Jiul; [[puHIUN KayecTBa U 6€30MaCHOCTH B TOM, UYTO
KacaeTcsl 00pabOTKU CyAeOHbIX pelleHMHd W JaHHbIX; [IpyuHIMN npo3payHoOCTH, Gecnpu-
CTPACTHOCTH U CIIPAaBEJJIMBOCTH — CAeJaTh JOCTYNHbBIMU U MOHATHBIMH METO/Abl 06pabOTKU
JlaHHBIX, pa3pelluTh MPOBeJeHe BHEUIHETO ayAuTa; [I[pUHIUN «110J, KOHTPOJIEM M0JIb30Ba-
TeJIsI»- 0TKa3aThbCs OT NMPeANUCHIBAIOIEr0 MOAX0/AA U MO3BOJIUTh MOJIb30BATEJI0 BHICTYATh
MH(POPMHPOBAHHBIM YYaCTHUKOM M KOHTPOJIUPOBAThb CBOM BbIOOP.

Takum o6pasoM, JaHHasA XapTHs JAajia XOPOIIMW 6a3uc, HampaBJIEeHHbIA Ha JOCTHXe-
HUe OaslaHCa MeXJy HUCIO0JIb30BAaHUEM HOBEHILIUX TEXHOJIOTUM, JOCTHUXKEHUI0 3P PEeKTUBHO-
CTU U NIPY 3TOM NPUOPUTETA PAB YeJOBEKA.

HMcxons u3 BbllllenepeyrcleHHbIX U UHBIX HallpaBJeHUAX Pa3BUTUSI B MUPOBOM Mpak-
THKe o npuMeHeHuo UM B cyaax, npeasiaraeTcsi 0CTAaHOBUTBLCS U PaCCMOTPETh BApUAHT UC-
noJib30BaHuAa MY HMeHHO TaKoro Kakou OH eCTb Ha ceH JeHb - ciaboro UMY, McKIIOYUTEIBHO
KaK MHCTPYMEHTa B CyZ0NIPOHU3BO/CTBE, TO €CTh He CTaBUTh MU He Bhlllle, ¥ JJaxke HE HApaBHE
C CyJlbsIMH, OCTAaBUTb IJIaBHbIM KOHTPOJIb U pellleHUe 3a Cy/Ibed — YeJIOBEKOM, HO IIPU 3TOM
JI1s1 TOBbIIEeHUS 3P PEKTUBHOCTH, PAa3BUTHS CyJONPOU3BO/CTBA MO3BOJUTh IPUMEHSTh HO-
Bble BO3MO>KHOCTHU TEXHOJIOTUH, TakuxX Kak WU, ogHaKo, C 0CTOPOKHOCTBIO U C y4€TOM BCEX
INPUHIMIIOB, HA KOTOPBIX MOCTPOEHO I'PaXK/JAaHCKOe CyJ0NPOU3BOACTBO B Poccuu, a UMEHHO
COXPAaHUTb HE3aBUCUMOCTb Cy/led M UCKJHYUTb BO3MOXKHOCTb JII0OOr0 BO3/JIEMCTBUS TMPHU
paspellieHuu cyJbel aea. [Ipy 3ToM TakKe CTaBUTCS BONPOC U PUCK HAJIMYUSA BO3/eHCTBUSA
yepe3 WU Ha cynel, ogHaKo, AJs1 NpeAOTBpallleHUsl JaHHOW Npo6JieMbl, lepe]; BBeJeHUEM
BO3MOXXHOCTeM ucnosib3oBaHusi UM cynoM Heo6XoAUMO €03/1aTh TaKMe MeXaHU3Mbl KOH-
TPOJisl, HAUMHAasA OT pa3paboTku nmojo6Horo MU, koTopblil OyAeT UCIOJb30BaH CyAaMH, TO
eCTb MpeABapPUTENbHOI0 KOHTPOJIS, 10 KOHTPOJIS Y2Ke B Mpoliecce UCMO0JIb30BaHUs, YTOObI
npu MaJielllel yrpo3e 6blj1a BO3MOKHOCTb OBICTPOTO pearupoBaHUs.

CnepoBatenbHo, MM Kak MHCTpyMeHT mpejJjiaraeTca MCIO0Jb30BaTb B IPOTOKOJUPO-
BaHUU CyJeOHOro 3aceljaHus, B MOUCKe MOJJIeKallMX NPUMEHEHUI0O B KOHKPETHOM JeJie
HOpPM INpaBa, CyeOHOU NPaKTUKH, IPH NPOBEPKe JIUL, yYaCTBYWOIIUX B Jlesie. UMeHHO JaH-
Hble 33/1a4d, 10 MHEHHIO aBTOPa, JIETKO MOTYT ObITh npeAanbl UMW v npu 3TOM OCTa/ibHbIE
paboOTHUKHU annaparta Cy/ia TaKhe Kak caM CyJi, CeKpeTapb CyZ,eOHOro 3aceZjlaHrsi, IOMOLHUK
Cy/lbl CMOTYT CKOHILIEHTPUPOBAThCS Ha APYrux 3aAavax, rjae UM He MOXeT cripaBUTbCS Oe3
yesioBeka. U TakuM 06pa3oM, Bce 3TO O6y/leT 06JieryaTh U Jaxe YCKOPSTh MPoIecc, HO yCKO-
pATh UMEHHO B MNpejesiax pa3yMHOCTH, He MoJBeprasi ONacHOCTH CIpaBeJIMBOrO pPacCMOT-
peHus Jiesa, MOCKOJIbKY BCe YKe PYKOBO/ISAIAsl POJib OCTAETCS 3a YEJIOBEKOM.

Takxe ucnosb3oBaTh MU Kak MHCTPYMEHT [OJKHO ObITh MpPaBOM, a He 00sI3aHHO-
CTbIO CYJIbU, TO €CTh TAaKOW Cay4yai, HanpuMep kKak B KuTtae, rie BepxoBHbIM HapOAHBIN Cy/,
KHP npeanucas HapoJHBIM CyJiaM 3anpaliiBaTh PpeKOMeHJALMU 10 pelleHUI0 cHadala y
WY, a B ciiyyae OTKJIOHEHUS] pEKOMEeH/Jalluu — JlaBaTb MOTHBUPOBAHHOE OObSICHEHUE, C O/
HOU CTOPOHBI 3TO KaXKeTCS Ha MepBbIN B3IJISAZ MPABOM CyAbH, pU KoTopoM MU gaeT Bcero
JIUIIb pEKOMEeH/Ial|iH, YTO MO3BOJIMUT 00EeCneuyuTh efMHO0Opasue CyAeOHON MPaKTUKU, HO
IpU 3TOM 3/ieCb IPUCYTCTBYET HEMaJias [,0Jis UMIePaTUBHOCTH, 0OBSI3bIBAaHHUS CyJbU B KOH-
KpeTHOM jieJie IpuMeHAaTb MU U fjlaxke corJiamiaTbCsi C HUM, NMOCKOJIbKY €CJIM IpolieAypa OT-
KJIOHEHUSI TaKUX «pEKOMeHJalUui» Oy/leT CAUIIKOM CJI0XHA — Cy[bHU CKOpee BCero npejrno-
YTYT COTJIAIIAThCA C TAKUMU PEKOMEHJAIMSIMH, UYTO CTABUT MOJ COMHEHHE KaK MHUHHUMYM,
NPUHIMIT HE3aBUCUMOCTHU cyzel. [lIoaToMy Ha, M0 MHEHHIO aBTOpPA, MpaBUJIbHee MpeaoCTaB-

1 EBpomneiickasi sTH4ecKasi XapTUs 06 HCIOJb30BAaHUM HCKYCCTBEHHOTO WHTEJJIEKTA B CyAe6GHBIX
cucteMax M okpyxamwumux ux peanusx // URL: https://rm.coe.int/ru-ethical-charter-en-version-17-12-2018-
mdl-06092019-2-/16809860f4 (naTa obpamenus: 20.04.2024).
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JIATB JIMIIb [IPaBO CyJbe HA CBOe yCMOTpeHHUe Hucnoab3oBaTb UU. IIpu 3TOM nMoCKONIBKY 3TO
IIpaBo, TO OTBETCTBEHHOCTD 3a OLUMOKHA B BBIHECEHHOM pellleHWH HeoO0X04HMMO OCTABUTh 3a
e/IMHOJIMYHBIM Cy/ibel UJIM 3a KOJIJIETUAJIBHOM COCTaBOM, KOTOPBIM NIPH BBIHECEHUU pellle-
HUA noJib3oBasca UU.

OpHako, HEOOX0AMMO NPeSyCMOTPeTb U 00S3aHHOCTb y CyZel NpPU UCIO0JIb30BAaHUU
WU, a uMeHHO - Jt06ble TOCTAHOBJIEHUS, IPY BbIHECEHUHM KOTOPBIX McIoJb30Basicsad MU xoThb
B MMHUMaJIbHOM 4YaCTH, JO/DKHbI UMETb COOTBETCTBYIOLLYIO IOMETKY, 4YTO Oy/ieT 03BOJIATh
JIULIAM, y9aCTBYIOLIUMM B JieJie, 06/1ajaTh UHPOpMaLMel KakuM 06pa3oM Cy/ibsl IpULle K Ta-
KOMY BBIBOJly, YeM OH PYKOBOJCTBOBAJICA NP BbIHECEHUH NOCTAHOBJIeHHUA. [Ipy aTOM y s1u1LL
Jl0JDKHA OBITb COXpaHeHa BO3MOXHOCTb B CJydyae 4ero OTKa3aTbCA Ha JII0O0W CTafUU OT
npuMeHeHUsd UM 1 BO3MOXXHOCTb 10 pacCMOTPEHHUIO Jiesla UCKJIIYUTEJBbHO CAMUM CYyZOM.
[Tockosnbky MU pasHbIM N104AM NpeACTaBAsAETCA 10-Pa3HOMY, U JaKe CIelMaJUuCTaMu B 06-
JIacTH pa3paboTkKu u npuMeHeHus MU Takxke ele He 10 KOHIIA cGOPMUPOBAHO eUHOE MHe-
HHUe O TeHJEeHLUAX ero JajbHeHllero pa3BUTHSA, TO ONACEHUS, BbI3bIBaeMble Y HEKOTOPbIX
rpaX/jaH, OT HEU3BECTHOCTH U HEIIOHUMAHHUA UMEIOT MeCTO OBbITh, I0O3TOMY B TaKOM CJy4ae
sIBJIsIeTCs 6J1aropa3yMHbIM, IPeJOCTaBUTh BO3MOXKHOCTb IPaXK/iaHaM MOJIHOCTbI0 OTKa3aThb-
ca OoT ucnosb3oBaHua MU npu pasbupaTesbcTBe. ITO Takke OyAeT XOpOLIeW «IOAYLIKOU
6e30macHOCTU» B cJy4dae, ecM pa3BuTue MU noizer fasnblie U JOCTUTHET YPOBHSA CUJIBHOIO
WU 1 kakre-TO MOMEHTBI HAYHYT BbIXOJUTb U3-110J; KOHTPOJIS YeJ0BeKa.

Takum o6pasoM, yactTuyHo MU MoxeT 3aMeHATH paboTy cekpeTaps cyZe6HOro 3ace-
JlaHHWs, MOMOUIHUKA CyZlbU U MOXET NpPeJOoCTaBUTh 00Jiblle BO3MOKHOCTEHN 4Yes0BeYeCcTBY
CKOHILIEHTPUPOBATb CBOM PECYpChl, CUJIbl Ha 6oJiee BaXXHBIX 3aZj@a4yax NPHU OCYILeCTBJIEHUHU
IpaBOCy/JUs, TaM, I/le He06X0JMMa UMEHHO [leITeJIbHOCTb YeJIOBeKa, a He MallluHbl, TO eCTh
npejJaraeTcs AeJierMpoBaTh 4acTb 3aza4 UM a5 noBeleHUss paboTOCOCOOHOCTHA CaMOro
CyZia M Cyle6HOro anmnapara, 4To, 10 MHEHHIO aBTOpa, MOIJIO Obl YJIYYIIUTh CUTYALUIO B CY-
Jlax 1o 3arpy>keHHocTU. CaMa 3arpyKeHHOCTb MOXKeT OCTAaTbCS TAKOMW >Ke M0 CBOeH KoJuye-
CTBEHHOM XapaKTepHUCTHKe, HO MMOCKOJIbKY YacTb PyHKIUN OyaeT oTAaaHa MU, koTopblid B cu-
Jly CBOeM CYLIHOCTH OyZeT ObICTpee pa3pellaThb 3a/layd, KOTOpble YesJOBeK paspelias Obl
Jl0JIbllle, TO CUJIbl CAMUX PAaOOTHUKOB MOTYT ObITh MepebpolieHbl Ha Apyrue GyHKIL UM, YTO
MIO3BOJIUT IIPY TOM e CaMOM 3arpy>KeHHOCTH paboTaTh cysy 3pdeKTHBHee.

CneoBaTesbHO, IPe/CTABJIAETCA BO3MOXXHBIM MCII0J1b30BaHUA U uckiaoyrnTenbHO B
KayeCTBe MHCTPYMEHTA, OJHAKO, 3/1eCh IPUCYTCTBYIOT, KAK MUHUMYM, CJIeJyIol1e PUCKU:

e (O6GecneyeHue 3alUTHI IePCOHAJIbHBIX JAHHBIX, KOTOpbIe Oy/eT ncnoJb3oBaTb UU;

e [lpeaB3sATOCTb pe3y/bTAaTOB CYyJleOHbIX pa3bUpaTesbCTB M3-3a akleHTa Ha 3ddek-
TUBHOCTH, & He CIpaBeJJIMBOCTH B CyJeOHbIX NpoLeccax C MCI0Jb30BaHUEM UCKYC-
CTBEHHOTO MHTEJIJIEKTA;

e Bonpoc oTBeTCTBEHHOCTH B Cjy4ae NPUYMHEHUU BpeJia, KOTOPBIA OBl NMpPUYUMHEH
BCJIe/ICTBHE MCIToJIb30BaHua UU;

e (b6ecnedyeHue 6e30MACHOCTH M HEAOMYCTUMOCTH BO3/I€HCTBUS Ha CyJled MpU paspe-
IIEHUHU JleJ1a U [IPU 3TOM C UcnoJib3oBaHueM UMY, 3amyuTa oT HeCAaHKLIMOHUPOBAHHbIX
BMeLIaTeJbCTB;

e CJIOXKHOCTb PaCCMOTPEHMUS CIIOPOB, CBA3aHHbIX C MOPaJIbHbIMHU U LIEHHOCTHBIMHU C0006-
paXXeHUAMH, B CyZeOHBIX IPOIeccax C UCI0JIb30BaHUEM.

[TogBOS UTOT BhILIECKA3aHHOMY, JIJIS1 TOT'O YTOObI UCKJIKYUTD WU XOTS 6bl MUHUMHU-
3UpOBaTh NMOA0OHbIE PUCKU U MaKCUMaJIbHO 6e30macHO, HO € 3G PEKTUBHOCTbHIO MCIOJb30-
BaTh JJaHHYI0 HOBYIO TEXHOJIOTHIO, 10 MHEHUIO aBTOPA, HE06X0JUMO NpPEeANPUHATD Clefy10-
mee:

1. BBoguth MU Kak MHCTPYMEHT B Cy[0NPOU3BOJACTBO 6€3 OTCTPAaHEHHOCTH OT
ApYyrux chep KU3HHU U AeATeJbHOCTH, @ TOJbKO NIPYU BBeIeHUH KOMILJIEKCHOTO IPaBOBOTO pe-
TyJIMPOBAHUA 110 CO3/J,aHUIO0, UCI0JIb30BaHUI0 MU, To ecTh HeoOXoAMMa NepeoLieHKa nepepa-
60TKa 3aKOHO/,ATeJIbCTBa Cpa3y HeCKOJIbKUX OTpacJiel NpaBa;
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2. OnpegenuThbed JierajbHoO co ctatycoM MU, kKacaTesibHO AJaHHOTO BONIpOCa aBTO-
py NpeAcTaBJseTCA Jy4lIMM BapUaHTOM NpU3HABaTh paBo cob6cTBeHHOCTH Ha MU 3a opra-
HHU3aTOpPOM-3aKa3uMKOM, KOTOPbIA 06paTu/icd K pa3paboTuuMkaM 3a co3gaHueM HUH, npu
3TOM TaK)Xe BO3MOXXHbI C/Iy4au, KOTrJja OpraHM3aTop U pa3paboTyuK OyAyT COBNAJAaTh B OJ-
HOM Jivle, a Ha PU/], koTopsiit co3gan UH, 3a TeMm, kTo fan 3aganue yxxe camomy MU, To ecTh
M0JIb30BATEJIIO.

3. [lepBoHaya/ibHO BbIPAabOTaTh U YCTAHOBUTb HEOOXOJUMble NMPHUHILMIIBI, KOTO-
pPbIMH HEOOXOAMMO PYKOBOJCTBOBAThCS NPU MCIOJIb30BaHUU UH, a Takke Nnpu Ja/ibHeH1IEM
HOPMOTBOPYECTBE B 3TOU cdepe, Kak 3TO cAesan EBponelcKkuil coBeT, 0JHAKO, HE UCKJII0Ye-
Ha BEpPOSITHOCTb HEOOXOJUMOCTH Pa3pabOTKH UHBIX NMPUHIMIIOB B HallleM 3aKOHO/ATeJb-
CTBe, KOTOPbIe ObI OTBeYaIM NOTPEOHOCTSAM Hallero obuiecTsa.

4. YcTaHOBUTB XOTS1 6bl 6a30Bble TPaHUIbl OTBETCTBEHHOCTH, €CJIM ObLJ UCIOJIb-
30BaH UU. ABTOpy KaxkeTcCs, HauJly4YlIMM BapuaHTOM npu3HaTb UM UCTOYHMKOM MOBBILIEH-
HOM OMacHOCTH, NocKoyibKy MU Kak pa3 nojgnazaeT noJ NpU3HAKU UCTOYHUKA MOBBIILIEHHON
OIMACHOCTH, I'JIaBHbIM M3 KOTOPBIX SAABJSETCA — HEBO3MOXXHOCTb IMOJIHOTO KOHTPOJIA. Takum
06pa3oM, NpeACTaBASETCA BO3SMOXXHOCTh HaJIeXKallluM OTBETUMKOM Iepes, JIMLOM, KOTOpPO-
My NMPUYMHEH BpeJ, caesaTh Baajenabna MU, uau Baagenbla o6bekTa, rae umeercsa UU. Oa-
HAaKO, eC/IM TaKOH BJiajiesiel] cAesas BCe, YTO OT Hero noTrpe6oBajioCcb U He HapyllaJl HUH-
CTPYKLIMU O 3KCIJIyaTalyy, o 6e3omnacHoMy ucnosib3oBaHuio MU nam ob6bekta ¢ UU, HO
JnevictBus MU Bce paBHO NPUYUHUIIM Bpe/J], TO B TAKOM CJIydyae OH UMeeT Ha MPaBoO Ha Npelb-
sIBJICHUE PerpeccHoro TpeboBaHUs K pa3pabOTYMKaM, €ClId JJOKAXKET, UTO OIIMOKA B JAeH-
ctBusix MU, koTophle NpuUBeU K NPUYMHEHUIO Bpeaa 3-UM JIMI[aM BO3HUKJIM U3 32 OLIHMOKH
NpOrpaMMHOro KoJila WM yMbICJa pa3paboTyrMka. B maHHoM ciydae noj o6bektamu ¢ MU
IIOHUMaeTCsl, HanpuMep, BceM U3BeCTHbIM aBTOM0oOuJb Tesla, koTopslit ocHaleH MU, koTo-
pPbI, B CBOIO O4Yepe/ib, MOXKET BBINOJHATh QYHKIIMIO aBTOINMJIOTA. B 3apybekHON MpaKTUKe
y>Ke UMEeITCS Cy4Yau, Kor/ja Mpy BKJA0YeHHON QYHKIMU aBTonuaoTa UMW cBouMu pacyueTamu
BbIOMpPAJI IYYIIMM BapUAHTOM HaHECTH BpeJ, 3-My JIMIy, B TAKOM CJy4yae MOCTOSIHHO BO3HU-
KaeT BOIIPOC, @ KTO HeCceT OTBETCTBEHHOCTh? [lo00OHBIN ciydal, npousouieAminid B Kanu-
dopHuu B aekabpe 2019 r., koTopbiid paccMatpuBan cyy CIIAL ABTOop cyMTaeT, YTO ONTH-
MaJIbHbIM BapUaHTOM OY/IeT IPUBJIeYb K OTBETCTBEHHOCTH CJieflyloliee JIMLO0 B 3aBUCUMOCTHU
OT CUTyalMu: ecau Bjagesiel Tesla He ocTaBJsisig noJiHOCThIO 6e3 koHTpossa MU, korga UU
BbINOJIHAJI0 QYHKIIMU aBTOMMUJIOTA, 3/IEMEHTAPHO He CIaJi, a MbITaJCsd KaK-TO KOHTPOJHUPO-
BaTh, CJIeUTh 3a JAHHBIM NpoieccoM, HO MU Bce paBHO HaHeC BpeJ CBOUMU JeHUCTBUSMU, TO
B TAKOM CJIy4ae MOKHO pacCMOTpPeTh BapHUaHT IIpaBa perpeccHoro TpeboBaHUs U MPOBEPUThH
IyTeM 3KCIEePTH3bl, HE ObLJIM JIU Takue AeicTBUs MU BbI3BaHbI OLIMOKON B MPOTrpPaMMHOM
KoJe.

5. Takxe HE06X0AMMO YCTaHABJIUBATh MAPKUPOBKY/NIOMETKY Ha pe3yJbTaThl UC-
KYCCTBEHHOM /1eATeJIbHOCTH, CO3JJlaHHble NPU Ucnoab30BaHuu WU, 4ToObI y Jitofiei 6b110 Mo-
HUMaHHUe, I/le CaMOCTOSATE/IbHBIN TPY/, YeJI0BEKA, a T/ie HET, UYTO TaKXXe MOXKET 3alUTUTh aB-
TOpCKOe npaBo. [[pyyeM nprUMeHUTEeNbHO K CYyZ0NIPOXU3BOACTBY, COOTBETCTBYIOIYIO IOMETKY
«npumMeHsiicst UM» npensiaraeTcs ykasplBaTh B BBOJJHOM YaCTH COOTBETCTBYIOLIETO CY1€0HO-
ro aKTa WJIM OMUCbIBATbh B MOTUBUPOBOYHOM YaCTH.

6. YcTaHOBUTD, UTO UcnoJb30BaTh MU B cyziax 3To nmpaBo, a He 06513aHHOCTD. Hc-
noJib3oBaHue MU [10/KHO OCYLEeCTBAATHCA M0 YCMOTPEHUIO KXK/A0T0 CYybU B KaX/[0T0 KOH-
KpPEeTHOM /JieJie, HO eCJIM Cy/ibsl IPUHMMAET pellleHue McnoJib3oBaTb MU, TO onATh-Taku oH
Jl0JDKEH NOCTaBUTh B U3BECTHOCTH 00 3TOM JIUL], YYaCTBYIOLUX B JieJI€.

1 Tesla wins first U.S. Autopilot trial involving fatal crash // CNBC LLC. 2024. URL:
https://www.cnbc.com/2023/10/31 /tesla-wins-first-us-autopilot-trial-involving-fatal-crash.html (maTa
obparenust: 20.04.2024).
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7. Jluna, yyacTByouive B JieJie, B CBOIO 04epe/ib, JJOJKHbI UMeTh NIPaBO OTKa3aThb-
c4 oT ucnosib3oBaHusa MU Ha 110601 cTaguu nponecca, U UMeTh BO3MOXXHOCTb XO4aTaNuCTBO-
BaTb O TOM, UYTOOBI /1€J10 ObLJI0 PACCMOTPEHO HEMOCPEACTBEHHO CYZ|OM.

8. Heob6xouMo cOBeplLIeHCTBOBATb MEXaHU3Mbl KOHTPOJISA pa3pabOTKH, UCIOJIb-
3oBaHusA WU, ocobeHHO B rocyapcTBeHHOU cdepe. BaxkHo, 4To6b1 MU Bcerga octaBascs nofj,
KOHTpoJieM YesioBeKa. A MUY, ucnosib3yeMbid B OpraHax rocyapCTBeHHOM BJIACTH, TAaKUX KaK
CyJ, AOJKEH OBITh JeTa/bHO NMOJAKOHTPOJIEH UMEHHO CyZleOHOU BJIacTH, He Hapyllas NpHUH-
LM pa3jesieHdus BjacTed. Bo3aMoXKHO, HEOOXOJMMO CO3JaTh €[MHYI0 L|eHTPaJU30BaHHYIO
cucteMy MU, koTopaa OyJeT NpUMeHATHCA B CyJaX Ha MeCTax, a caM KOHTPOJIb 3a €JMHbIM
cyae6nbiM MU npeocTaBuTh B oJiIHOMO4Ms: BepxoBHoMy cyay PO.

9. [IpegycMoTpeTh BO3MOXKHOCTb BBeJleHUSI OTPaHUYEHUH 110 UCT0J1b30BaHUI0 MU
IIpY OCYLeCTBJIEHUHU NPABOCYJUA B CIOPAX, CBA3aHHBIX C COLMAJbHBIMH, TPYAOBbIMH, NE€H-
CUOHHBIMH, CEMEMHBIMU U UHBIMU OTHOILLIEHUSAMH, CBA3AaHHBIMU C MOpPAJIbHbIMA HOPMaMHU U
[IeHHOCTAMU. /laHHBbI MOMEHT AIBJISIETCS BaXXKHBIM, T.K. 3TO Takue cpepbl )KU3HU U JleATeNb-
HOCTH, I'/le BaXKHa He TOJIbKO CyXasi HOpMaTUBHO-IIpaBOBasl COCTAaBJIAOLIAsA, HO U UHAUBUAY-
aJIbHOCTb PAacCMOTPEHMs] KaXJ0ro KOHKPETHOro cCjayyas, y4yeT MHOrMX (aKTOpOB, Ha UTO
CIIOCOOEH UCKJIIUYUTEJIBHO YelOBeK.

TakuM 06pa3oM, NOJTHOCTBIO OTKA3bIBaTbCA OT BO3MOXXHOCTH Mcno/b30BaHusa MU He
clefyeT, JaHHYI0 TEXHOJIOTUIO, KaK U JII00YI0 APYTryI0, MOXKHO MCHOJIb30BaTh KaK B M0JIb3Y,
TakK ¥ BO BpeJj, BOIIPOC OT TOTO, KaK NOJONUTH K BOIIPOCY BHEAPEHUSA JaHHOU TexHOJI0TUH. Ec-
JIU B COBOKYIHOCTH, C Y4€TOM MHOroobpasusi ¢akToOpoB, TO 3TO MOXeT CTaThb OYeHb I0JIe3-
HbIM HHCTPYMEHTOM.

OCOBEHHOCTH AOKA3bIBAHUA HEBAKOHHOI'O UCI10JIb3OBAHHUA
TOBAPHOI'O 3HAKA

B. IO. Haymos,

cmydenm Opuduueckozo uHcmumyma HayuoHa16Ho20 uccae0o8amenbCKo20
Tomckozo 2ocydapcmeeHHo20 yHUgepcumema, 2. ToMcK.

HayuHblitl pykogodumew: cm. npenodasames B. B. Oxcepedosa.

ToBapHbIN 3HAK SAABJSETCS 00'bEKTOM OXpPaHbl MEX/AYHAPOJHOT'0 U POCCUHMCKOr0 3aKO0-
Ho/laTesbCTBa. Kak HaM U3BeCTHO, TOBAapHbIM 3HAKOM IpHU3HaAeTCsl 0603HaUYeHHe, KOTOpoe
NpPUMEeHSIeTCS A1 MHAUBUAYATU3alMKd TOBAPOB, paboT U yC/IyT IOPUANYECKUX JIUL U UHJU-
BU/yaJIbHBIX MNpeJNpUHHUMaTe/Neil. 3aperucTpUpPOBAaHHBIM TOBAapHbIM 3HAKOM CYUTAETCS
cJioBecHOe 0603HaueHue, rpaduyeckoe 0603HaYeHUE, KOMOUHUPOBAHHOE OOO3HAYEHUE,
06beMHOe UM 3ByKOBOe 0603HavyeHUe. Cy/iebHbIN CrIoco6 3alUThl HAPYIIEHHOTO UCKJIKYH-
TEeJIbHOT0 MPaBa Ha TOBAPHbIN 3HAK SIBJISIETCS IPUOPUTETHBIM M0 CPAaBHEHHUIO CO CIOCO6AMU
3alUThl, NPEJYCMOTPEHHBIMU YTOJOBHBIM U aJMUHUCTPATUBHBIM 3aKOHOJATEJIbCTBOM B
CBSI3M C HauboJiee BbICOKON 3)PEKTUBHOCTBIO C TOYKHU 3PEHHUI0 BO3MOXKHOU KOMITEHCAI[UU U
pe3yJIbTaTUBHOCTH.

TakoMy cnoco6y 3amuThl 0653aTeNbHO NMPeAIIeCTBYET TOCYJapCTBEHHAsl perucrpa-
IIMsl TOBApHOI'0 3HAaKa, KOTOPYI0 ocyliecTBiseT PefepanbHas cayk6a M0 UHTETEKTyalb-
HOU COOCTBEHHOCTHU - PocnaTeHT.

B cBoto oyepenb, perucTpanus TOBAapHOTO 3HAKA SBJSETCS BAXXKHBIM CIOCOGOM €ro
3alIUTHI, B CBA3HU C TE€M, YTO HMEHHO C MOMEHTA ['OCYyJapCTBEHHON PErucTpanuy TOBapHbIN
3HAK IMOJJIEXXUT oxXpaHe. Takke, BO BpeMs MpOLeypbl PEruCcTpaliid TOBAPHOTO 3HAKA MPO-
BOJUTCA NPOBEPKA Ha CX0XKHe MJIM aHaJIOTMYHble TOBapHble 3HaKU. M3 3TOro npaBua cylie-
CTBYET HUCKJIIOYEHHe- 06IeM3BEeCTHbIM TOBAPHbBIM 3HAK MOXXHO MPU3HATh TAaKOBBIM U 3ape-
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TUCTPUPOBATD YKe M0CJIe ero pacnpoCTpaHeHUs, eC/IM aHaJIOTUYHBIA TOBAPHBIM 3HAK YXKe He
OB IPUHAT K pETUCTPALUK UM 3aperucTpupoBaH PocraTeHTOM.

B cnopax 0 He3aKOHHOM MCIOJIb30BaHUH TOBApHOTO 3HAKa IpPHU J0Ka3blBaHUU PaKTa
HEe3aKOHHOI'0 UCNO0JIb30BaHUS NPUMEHAITCA pasJ/idyHble [J0Ka3aTeJbCTBa, BONPOC O JOMy-
CTUMOCTH, OTHOCHUMOCTH M JJOCTOBEPHOCTH KOTOPBIX He Halles OAHO3HAaYHOIO U eJJUHOrO
OTpa)keHHs B HayKe U B CyeO6HOM npakTuke. OLHON M3 0COOEHHOCTEH /el 0 HE3aKOHHOM
MCII0JIb30BAaHWM TOBAPHOT0 3HaKa MOKHO Ha3BaTb UX CJIOKHOCTb 110 CPABHEHUIO C IPYTUMU
JleJlaMY, pacCMaTpUBaeMbIMU apOUTPaXHBIMU CyZlaMu. IMeHHO M03TOMYy, 4acTO B TaKUX Jie-
JIaxX IPUBJIEKAIOTCA a/IBOKAThl, IaTeHTHbIE IOBEPEHHBIE U Jpyrye KBaJUUIUPOBAHHbIE JIU-
11a B KauecTBe NpeJCTaBUTe eM.

['oBOpsa 0 npeaMeTe AOKa3bIBaHUSA B JleJlaX O HE3aKOHHOM HCI0JIb30BAaHUH TOBApPHOIO
3HaKa, MoJipa3yMeBaeTCsl YCTAaHOBJIEHHUE CJI0XKHOro ¢pakTUdeckoro cocrasa. [ onpegese-
HUSA KCII0JIb30BaHUS TOBAPHOTO 3HAKa, KAK HE3aKOHHOTO, cjeflyeT 06paTUThCA K cT. 1484 I'K
P®, 3anpematoieii KoMy 6bl TO HH ObLJIO UCM0Jb30BaTh 6€3 paspelleHUs IpaBoo6IaJaTens
CXOJHble C ero TOBapHbIM 3HAaKOM 0003Ha4yeHUsl B OTHOLIEHUU TOBAPOB, AJ1 UHAUBUyalHU-
3allMU KOTOPBIX TOBAapHBIM 3HAK 3aperucTpUpOBaH, UM OLHOPOJHBIX TOBApPOB, €CJIU B pe-
3yJbTaTe TAKOT'0 WCIOJb30BaHUSI BOSHUKHET BEPOSTHOCTb cMelleHUs. U3 Brllllecka3aHHOT O
cleflyeT, YTO B IpeMeT JOKa3blBaHUS N0 CIIOPaM O HE3aKOHHOM MCI0JIb30BaHUU TOBApPHOTO
3HaKa BXOJUT YCTaHOBJIEHUE HeNOCpPeJCTBEHHOTO HCI0JIb30BaHUS 0003HAYeHUs1 OTBETYHU-
KOM, UCI0JIb30BaHUe 0003HAauYeHUsI B OTHOUIEHUU TOBAPOB, [JI1 UHAUBUAYaIU3aLUU KOTO-
PBIX TOBApPHBIX 3HAK 3aperuCTPUPOBAH, UJIM OJHOPOJHBIX TOBAPOB, CXOACTBO UCIOJIb3yeMO-
ro o603HayeHUsl C TOBAapPHbIM 3HAKOM IpaBoobJaZiaTesis 40 CTeNeHU CMelleHUs U OTCYT-
CTBHUeE pa3pelleHus IpaBoo6/aZaTesisi TOBAPHOrO 3HaKa Ha UCI0JIb30BaHUEe 0003HaYeH U .

B nepByto ouepe/b, B IpeAMeT [0Ka3blBaHUS BKJIIOYAETCA HPUAUYECKUN PaKT KOH-
KpPEeTHOIr'0 MCIO0JIb30BaHUSA CIOpHOro o603HavyeHUs. [IlyHKT 2 cT. 1484 'K PO nepeuucnser
3aKOHHbIe CHOCOObI HUCNOJIb30BAaHUSA TOBAPHOI'O 3HaKa MOCPEJCTBOM €ro pasMelleHUs: Ha
TOBapax, B TOM 4YHCJe Ha 3TUKETKax, yIaKOBKaX TOBApOB, KOTOpPble NPOU3BOAATCH, IpeAia-
ralTcd K NpoJiaxe, MPOJAIOTCs, IeMOHCTPUPYIOTCS Ha BBICTABKax U spMapKax UJA MHBIM
06pa3oM BBOJSATCSA B FPaXK/JAaHCKHUUM 060poT Ha TeppuTopuM Poccuiickoit Penepanuy, 1160
XpaHATCS UM NepeBO3ATCS C 3TOU 1esiblo, 1160 BBO3ATCA Ha TeppuTopuio Poccuiickon Pe-
Jlepaliy, NpU BbINOJHEHUU PaboT, 0Ka3aHUH yCyT, Ha JOKYMEHTAlUH, CBSI3aHHOU C BBeJie-
HUEM TOBAapOB B FPaXK/JAAaHCKHUI 060POT, B NpeJIOKEHHUSAX O MpoJiake TOBAPOB, O BbINOJIHE-
HUU paboT, 06 OKa3aHUU YCJYT, a TAKXKe B 00'bSIBJIEHUSX, HA BbIBECKAX U B peKJiaMe, B UH-
dbopMalMOHHO-TeIeKOMMYHHUKAIlMOHHOM ceTU MHTepHeT, B TOM YUCJie B JOMEHHOM UMEHU U
Ipyd JApYyrux crnocobax ajpecanuy. PasMmelleHuWe TOBApHOrO0 3HaKa paccMaTpUBaeTCs B
Ha3BaHHOW HOpMe KaK YaCTHBIN CIIOCO6 ero UCNO0JIb30BaHUs, U IOTOMY NPUBEEHHBIN Nepe-
YeHb CIIOCOOOB MCI0JIb30BaHUS TOBAPHOI'O 3HAKa He SIBJSETCA 3aKpbIThIM. ['paXxkaaHcKoe 3a-
KOHO/IaTeJIbCTBO HE COJIEPKUT UCYEPIBIBAIOILEr0 MEepeyHsi CIOCOO0B MCIOJIb30BaHUS TO-
BapHOTO 3HaKa.

BTopbiM pakTOM, COCTaBJAAIOLUM MpeAMeT JJ0Ka3blBaHHUS 110 JleJly O He3aKOHHOM MC-
[0JIb30BAaHUU TOBApHOI'0 3HAKA, SBJISETCS UCIO0JIb30BaHUE CIIOPHOTO 0603HAUYEHUS B OTHO-
IIEHUH TOBAapOB, /Il UHAUBUAYyAJIU3al MU KOTOPbIX TOBAPHbBIM 3HAK 3aperuCTPUPOBAH UJIH
OJTHOPOJIHbIX TOBapoB. B cooTBeTcTBUU C 1. 2 cT. 1481 'K P® nelicTBue ToBapHOIro 3HakKa
pacnpocTpaHseTCsl TOJbKO Ha TOBapbl, KOTOpPble HENOCPEACTBEHHO YKa3aHbl B CBUJETEJb-
CTBe Ha TOBapHbIN 3HAK, BbIZJAHHOM NpaBoo6,1azaTento. 0603HaueHHe ToBapa B CBU/iETeb-
CTBe Ha TOBApPHBLIA 3HAK NPOM3BOJUTCA Ha OCHOBE eJMHOM MexayHapoaHO# KaaccupuKa-
11 ToBapoB U ycayr (MKTY), npunaroi CorJiamieHrueM 0 MexX/IyHapoJHOU KjaacCuUKALIUU
TOBApOB M YCJAYT JJI perucTpalnyu 3HaKOB, COCTOAILEN U3 NepevyHd 42 KJaccoB TOBAapOB U
ycayr. [Ipu onpeznesieHUH OJHOPOJAHOCTHU CTOUT YYUTHIBATh, YTO B OJHOM PEECTpPe MOTYT CO-
Jlep>KaTbCA HEOAHOpPOAHbIe ToBaphl. Tak, B 9 kinacce MKTY conepxxkarca ToBapbl «KujeTbl
cnacaTtesbHble» U «KoBpuku s mMbiin». Takke 1 HA060POT, OJHOPOJHbIE TOBApPbl MOTYT
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COZlepKaThCs, a pa3HbIX KJjaccaxX. B cooTBeTcTBUM ¢ nocTaHoBeHUneM PesepaibHOTO apoUT-
paxxkHoro cyja Bosro-Bsatckoro okpyra ot 18.12.2008 r. mo geny Ne A31- 272/2008-221, B
KOTOPOM ObLJI0 OTMEYEHO, YTO NMPHU YCTAHOBJIEHUU OJHOPOJHOCTH TOBAapPOB BO BHUMaHUE
JIOJDKHBI IPUHUMATBCA CleAylolihe 00CTOATe/bCTBA: POJ, BUJ TOBApOB, UX NOTPEOUTEIb-
CKHe CBOMCTBa U QYHKIMOHA/JIbHOE Ha3HaYeHUe, (00'beM U 1ieJib IPUMEHEHHUs), MaTepraJl, U3
KOTOPOTO OHM H3TOTOBJIEHBI, B3aMMOJOIOJHSEMOCTh U B3aUMO3aMeHsSI€MOCTb TOBApOB,
YCI0BUS WX peajU3aliuy, N0J, KOTOPbIMU NOHMMAKTCA MecTa NPOJAXXU B PO3HUYHBIX U
ONTOBBIX CETAX, KPyr noTpedbuTeseil. [Ipu 3ToM, BbllllenepeyrcleHHble TPU3HAKU JO/KHbI
paccMaTpUBaTbhCAd B COBOKYMHOCTU U HU OJUH W3 HUX He J0/DKEH ObITh pellallidM caM Mo
cebe.

CrnenyeT oOTMETHUTD, YTO HapyIlIaTh NPaBO NpaBoo6JaZaTesiss TOBAPHOTO 3HAKa MOXET
He TOJIbKO CX0XKWH TOBAapHbBIM 3HAK, HO U 0003HaYeHHUs, He 3aperuCTPUPOBAaHHOE B KauyecTBe
TOBApHOTO 3HaKa. B TakoM cjydae JJOKHO OBbITh YCTAaHOBJIEHO CXOJICTBO TOBAapHOI'0 3HaKa
MCTIA 1 0003HAYEHHE, UCTI0JIb3YEMOE OTBETUMKOM.

Jlpyrue 0co6eHHOCTH BO3HUKAIOT NPU PAaCCMOTPEHUU JeJl O HE3aKOHHOM HCNO0JIb30-
BaHUHU TOBapHOro 3Haka B HTepHeTe. [IpegMeT Jj0Ka3bIBaHUS MO TAKUM JleJlaM MOXET OT-
JINYaThCA OT O60Jiee NPUBBIYHOIO NMpeMeTa JO0Ka3blBaHUS M0 JeslaM O HE3aKOHHOM HCIOJb-
30BaHMU TOBApHOTO 3HaKa. PacnpocTpaHeHHBIM BU/IOM HapylleHUs TOBapHOro 3Haka B UH-
TepHeTe SIBJSETCS MCI0JIb30BaHHWE TOBAPHOTO 3HAKa WJU ero BbIpa3uTesJbHbIX YEPT B J0-
MEeHHOM uMeHH calTa. [Ipe3auuyM Boicuiero Ap6utpaxkHoro Cyza Poccuiickoit @enepauuu B
cBoeM nocraHoBJsieHud oT 18.05.2011 r. no aeny N2 A40-47499/20102 noaTBEpP AU BBIBOJ,
aneJJIIMOHHOW MHCTAHLIMU O TOM, YTO MCIOJIb30BaHUE JOMEHHOTO0 UMEHH, TOXKJeCTBEHHO-
ro TOBapHOMY 3HaKy UCTLA, 6e3 pa3pelleHus IpaBoobaajiaTesis Co3[aeT yrpo3y HapylleHUs
MCKJIIDUMTEJIbHOTO MpaBa MCTIa HAa TOBAPHbIN 3HAK U MOJJIEXUT 3aNpeTy, HECMOTPS Ha TO,
YTO UCTEL, He MPeACTaBUJI J0Ka3aTeJbCTB UCIOJIb30BaHUS OTBETYMKOM CIOPHOTO JOMEHHO-
ro UMeHU B KOMMepUeCKOH JIeITE/IbHOCTH, @ UMEHHO NpeJJIo’KeHUs Ha caiiTe B UHPOpMal 1-
OHHO-TEeJIEKOMMYHHUKAIIUOHHON ceTH UHTepHeT C JJaHHbIM JIOMEHHbIM UMEHEM TOBApPOB U
ycayr. B TakoM ciydae, B IpeAMeT JJ0Ka3blBaHUS BKJ/OYAIOTCA caefylolde GaKkThbl: JOMEH-
HO€e UMsI CXOJHO 0 CTeNEeHU CMelleHUsl UK UJIEHTUYHO C TOBAapHbIM 3HAKOM UCTIIA, Y BJja-
Jle/iblia IOMEHHOI0 MMEHHU HeT IpaBa Ha UCN0JIb30BaHUeE 3TOr0 TOBAPHOTr0O 3HAKA, JOMEHHOE
UMS IeMCTBUTEbHO 3apEruCTPUPOBAHO U HCIOJb3yeTcs HeJobpocoBecTHO. [Ipu ToM, cie-
JlyeT OTMETUTb, YTO He UTPaeT POJIH, CAYKUT JIM JAHHOE JJOMEHHOe UMS JJs1 KaKoU-J160
KOMMepLUH, OyZb TO NpoJiaka TOBApPOB WJIH YCJIYT, CX0XKHUX, C TOBAPAaMH WJIH YCIAYTraMU HUCT-
1a. 3anpeT MPUMEHSIETCS B TOM CJy4yae, eCJM MpaBo06JiaZilaTesib HE MOXET HCIO0JIb30BaTh
CBOM TOBapHbIM 3HAK TEM e CIOCO6OM.

[lepexoss k BONpocy 0 HENMOCpPeACTBEHHBIX J0Ka3aTeJbCTBaX, IPUMeEHsSIEeMbIX B MPO-
1jeccax 0O JI0Ka3blBAHUM HE3aKOHHOT'O MCIOJIb30BaHUSI TOBAPHOTrO 3HAKA, CTOUT CKa3aTh, YTO
CBUJleTe/IbCKUE NMOKa3aHUS He MOJIYYWJIU LIUPOKOro pacrnpocTpaHeHus. K BelecTBeHHBIM
JloKa3aTeJIbCTBaM B TaKHUX CIIOPAaxX OTHOCSATCS TOBAaphbl U YIAKOBKH, HA KOTOPBIX OblJI pasMme-
IleH TOBAapHbIA 3HAK UJIU CXOXKee C HUM JI0 CTelleHU cMellleHUs1 0603HayeHue. B yacTu pele-
HUSI BONIpoca 0 KOHTPadaKTHOCTH TOBAPa, B psi/ie C/y4yaeB Cy/bl OCHOBBIBAIOT CBOIO MO3UILUIO
Ha BHECY/leOHOM 3KCcmepTHU3e, KOTopas yKasblBaeT HA MPU3HAKHW KOHTpPadaKTHOTO TOBapa.
['oBOps 06 3KcnepTH3ax B JiejlaXx 0 HE3aKOHHOM MCIO0JIb30BAaHUMU TOBAPHOTO 3HAKa, C/lefyeT
YIOMSIHYTb, YTO Ha3HA4YalOTCS JIMHIBUCTUYECKAs], KOMIbIOTEPHO-TEXHUYECKAS, COLIMOJIOTU-
YyecKasi U ipyrue sKcrepTu3bl. YTo KacaeTcs ayvo U BUAEO0 3aluceii- OHU MPUMEHSIOTCA KaK

1 [loctaHoBsieHue PefepabHOTO apOUTpaKHOro cyaa Bosro-Bsarckoro okpyra ot 18.12.2008 r. mo
neny Ne A31- 272/2008-22[3nekTpoHHbli pecypc] // CIIC «apaHT»

2 [octraHoBneHue Ilpesuaunyma BAC PO ot 18.05.2011 Ne 18012/10 mo pgeny Ne A40-47499/10-27-
380// CIIC «TAPAHT»
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Jl0Ka3aTeJbCTBO peasu3alnuyd KOHTpadakTHoro toapal. K nMcbMeHHbIM J0Ka3aTe/bCTBaM
00palalTCca C LeJbl0 YCTAHOBJIEHUS NPUOPUTETA TOBAPHOTO 3HAKa, Iepe4yHs TOBAapOB, B
OTHOILIEHUH KOTOPBIX JAHHBIM TOBAPHBIM 3HAK 3aperuCTPUPOBAH, CPOKA AeUCTBUSA NpaBa Ha
TOBAapHbIM 3HaK. TaKMM NHMCbMEHHBIM J0Ka3aTeJbCTBOM fIBJISIETCH CBUJETEJNbCTBO O NpaBe
Ha TOBApHbIY 3HAK.

Takxe K NMUCbMEHHBIM [I0KAa3aTeJbCTBAM MO>HO OTHECTU TOBApPHbIM MJIM KaCCOBBIN
YeK, CBU/IETEJIbCTBYIOLUNA O MONAaJaHUX B FPaKJaHCKHUU 060pOT KOHTpadaKTHOW MPOAYK-
nuu. [Ipy 3TOM, YeK JO/KEH acCOLMMPOBATHCA C TEM TOBAPOM, B OTHOLIEHHUU KOTOPOTrO CTO-
UT BONPOC O HE3aKOHHOCTHU UCNOJIb30BaHUS Ha HEM WJIM aCCOLMMPOBAHHBIM C HUM TOBap-
HbIM 3HaKOM. Takke 4eK [JOJ>KEH COOTBETCTBOBATh pAAY TpeOOBaHUM, TAKUM KakK [leHMCTBU-
TeJIbHOE BpeMS ero BbIZJa4YM M YKa3aHU JINLQ, BbIJaBIIEro 3TOT YeK.

JlocTaTOYHO OCTPO CTOUT BONPOC 00 OTCYTCTBUU 3aKOHOJATEJNbHO 3aKpeIJIeHHOU
HeOoOXO0JMMOCTHU B NMPOBEJEHUM SKCIEPTU3BI, AJsS YCTAHOBJIEHHUS CX0KECTHU TOBAapHbIX 3Ha-
KoB. Ha Mo#1 B3rJis1/], OTCYTCTBUE TAaKOTO TPeOOBaHUSI BIIOJIHE 060CHOBAHO: CX0XKECTh TOBAp-
HOr'0 3HaKa MoJipa3yMeBaeT HEBO3MOXXHOCTb OOLIeCTBEHHOCTH UJEeHTUPUIUPOBATh U pas-
rpaHUYMBATH TOBAPbI U YCAYTH PA3HBIX JIUL, B CBSI3U CO CXOXXMMHU TOBAPHBIMU 3HAKAMU WJIU
o6o3HaueHUssMU. Cyly He Hy»KHa MOMOUIb CIelUAJUCTa UM Clleljda/ibHble MO3HAHUSA [Jif
oOHapyxeHUs1 04eBUAHOU cxoxxecTU. K moMolu skcnepTa cys npuberaeT npu 6oJiee Ca0X-
HbIX JeJlaX, T/le ero crelyajbHble MO3HAHUS Heo6XoAUMbl. HecMOTpsi Ha 3TO, BIJIOTh 10
koHLa 2007 roza cyfebHas npakTUKa CBOAMUJIACh K TOMY, UTO MO OOJIbLIUHCTBY JeJ apouT-
paXKHbIEe CyZbl Ha3HAYaJU CyZebHYI0 SKCIepTU3y O CXOACTBe TOBApPHOTO 3HaKa. B cBsA3u ¢
3THUM /Jiesla 3aTATUBAJIMCh U PacCMaTPUBAJIUCh KPAaTHO J0JIbIlLE, YeM eCJId Obl pacCMOTpeHHEe
IPOUCXOANJIO0 Oe3 IKCIepTU3bl. B CBA3M € MepcrneKTUBOM TAKOrO J0JIrOr0 pacCMOTPEHUS 10
2007 ropa npaBoo06J/aaTeN M UCIOJIb30Bad HE TOJBKO TPaX/[aHCKO-NPaBOBOW crocob 3a-
IIMTHI CBOUX MpaB, HO a/IMUHUCTPAaTUBHO-NIPAaBOBOW WUJIM YTrOJIOBHO-NPABOBOM, YTO BeJIO K
6oJsiee CypOBBIM MOCJAEACTBUSAM JJisl HApyILIUTeJ/ el MpaB HAa TOBApPHbIEe 3HAKKW U K MEHbIIUM
KOMITIEHCAI[USM JJ151 JIUL, YbHM MPaBa ObLIM HApYILEHbI.

13 nexabps 2007 roga [Ipesauguym Beicuiero ApoutpaxkHoro Cyaa Poccuiickon ®epe-
pauuu ytBepAua UHopManuoHHOe nucbMo N2 122 «0630p mpaKTUKU PacCMOTPEHUs ap-
OUTPaXHBIMU Cy/laMHU JieJl, CBSI3aHHbIX C IPUMEHEHUEM 3aKOHO/AATe/NbCTBA 00 UHTEJIJIEKTY-
aJIbHOU COOGCTBEHHOCTH»2. B COOTBETCTBUM C MPAaBOBOM MO3UIMEH, U3JI0)KEHHOH B 1. 13, Bo-
IPOC O CXO/ICTBE /|0 CTENEeHU CMellleHUs1 0603HaYeHU U SIBJsIeTCA BONMpocoM pakTa U 1Mo 06-
IleMy NpaBUJy MOXeT ObITb pa3pelleH Cy[loM 6e3 Ha3HAa4eHUs 3KCIepTU3bl. JKCIepTH3a
Ha3Ha4vaeTCs TOJIbKO [/ pa3pelleHusl BO3HUKIINX IPU PACCMOTPEHUH JieJia BOIPOCOB, Tpe-
OYIOIIMX CIelMalbHbIX 3HaHUU. Bonpoc o cxo/icTBe /10 CTeNeHH CMellleHUs JIBYX CJOBECHBIX
0003HauYeHUH, IPUMeHsIeMbIX Ha TOBapax UCTL|a U OTBETYMKA, MOXKET ObITh pa3pelleH CyJ0M
C MO3HUIIMU PSIJI0BOTO MOTPEOUTEIS U ClleliMaJIbHbIX 3HAaHUM He TpebyeT. B TakoM ciydae cy-
Jibl onupatoTcs Ha [IpaBusia cocTaB/ieHUs], MOJAa4yUu U pacCCMOTPEHUS 3asiBKU Ha PErucTpaluio
TOBApHOTO 3HAaKa M 3HaKa o6caykuBaHus (yTBep)KJeHbl MNpuKa3zoM PocmateHTa oOT
05.03.2003 Ne 32)3.

B xoze aHanv3a cye6HOM NPAKTUKU MO JleJlaM 00 oclapuBaHUM pelleHUN PocnaTeH-
Ta, a TAKXKE 0 HE3AaKOHHOM MCII0JIb30BaHUHM TOBAPHbBIX 3HAKOB, MOXXHO MPHUHTH K BbIBOAY O
TOM, UTO Cy/ilbl HE IPU3HAIOT CXOAHBIMHU /10 CTENI€HHU CMelLleHUsl C TOBapHbIMH 3HAKaMU Te

1 Yekypma E. A. [IpoGsieMbl [JOKa3bIBaHHUSI HE3aKOHHOI'O HCIIOJb30BAaHHS TOBApPHOIO 3HAKa MNP
poJiaXke TOBapoB B po3HUIy // BecTHuk OMcKo¥ ropuandeckor akagemuu. 2018. T. 15, Ne 2. C. 158-162.

2 HWndopmanuonHoe nucemo Ilpesmguyma BAC PP ot 13.12.2007 Ne 122 «0630p HpaKTHUKH
paccMOTpeHUs] apOUTPaKHBIMU  CyJlaMH  JieJl, CBSI3aHHBIX C [pPUMEHEHWEM 3aKOHOJAaTeJbCTBa 06
HMHTeJJIEKTyalbHOU cobcTBeHHOCTU» // BecTHuk BAC P®. 2008. Ne 2.

3 llpukas PocnaTtenTa ot 5 mapta 2003 r. N2 32 «O npaBuJax COCTaBJIeHUSs], MOJJAYU U PACCMOTPEHUS
3asiBKM Ha perucTpal{io TOBAPHOTO 3HaKa ¥ 3HaKa o6caykuBaHus» // CIIC «TAPAHT».
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0603HauyeHUs1, KoTopble PocnaTeHT He 3aperucTpupoBaJs 6bl B Ka4eCTBe TOBAPHOTO 3HAKa B
CBSI3Y C HAJIMYHMEM paHee 3aperuCTPUPOBAHHBIX CX0KUX TOBAPHbBIX 3HAKOBL.

HecMoTpsi Ha OTCYTCTBUE B 3aKOHO/]aTE/ILCTBE TPEOOBAHUS O IPOBEJIEHUH IKCIIEPTU-
3bl, 2 B UHPpopmanpoHHoM nucbMe BAC PO ot 13.12.2007 N2122, npeaocTaB/ieHUE BO3MOXK-
HOCTHY BBIHOCUTD pellleHUs], He Mpuberasi K sKCepTHU3e, MHOTHE Cy/ibl BCe PaBHO UX Ha3Ha-
YalT. ITO CBA3aHO C HEOOXOJUMOCTbI0 BCECTOPOHHETO PacCMOTPEHHUS JeJia U BbIHECEHUS
00'bEKTUBHOIO pelleHUs 10 HEMY.

OTnesbHOTO BHUMAHHUA 3aCAyKMUBAIOT JJOKAa3aTeJbCTBa, UCIIOJIb3yeMble B JleslaX O He-
3aKOHHOM HCMO0JIb30BaHUM TOBApHOTro 3Haka B ceTU UHTepHeT. B faHHOM ciy4yae Jokasa-
TeJIbCTBOM MOXET fABJATbCA KaK JJOMEHHOE UM, TaK U CBeJleHHs, COCTaBJALNE CoJepKa-
HUe caiiTa. TakuM 06pa3oM, A0Ka3aTeAbCTBA M0 TAKUM JieJlaM MOXKHO MPUYUCIUTDb KaK K Be-
IeCTBEHHBIM, TaK KaK OHU MOJJIeXaT OCMOTPY, TaK U K NMCbMEHHbBIM, TaK KaK TEKCT cahTa
WJIU IOMEHA Y ero HellOCPeCTBEHHOe Co/ZiepKaHue UMEeIOT JJ0Ka3aTe/JIbCTBEHHOe 3HaYeHue.

B 3akmrouennu xouercs OTMCTHUTDB, YTO ACJIA, B KOTOPBIX MPEAMCTOM JOKA3bIBAHUA ABJIACTCA
(hakT HE3aKOHHOTO MCIOJIF30BaHUs TOBAPHOTO 3HAKa OTIMYAIOTCA 0CO00M CIIOKHOCTBIO. B mpakTu-
K€ U B 3aKOHO/IaTEIbCTBE J0 CHX IOP CYLIECTBYIOT PacX0KJIEHHUS, OTHOCUTENILHO OKa3aTEeJIbCTB U
OOCTOSITENTLCTB JIEJ, CBSI3aHHBIX C HApyIIEHHWEM HCKIIOUUTENbHBIM IpaB Ha TOBApHBIC 3HAKH.
Hanpumep, yacto BCTaeT BONpoOC O JOIMYCTUMOCTH ayJIM0 U BUJIEO JOKA3aTEJIbCTB, BCTAET BOIPOC O
HEO0OXOIUMOCTH MPOBECHUS IKCIEPTU3HI MPHU JT0Ka3bIBAaHUU HE3aKOHHOTO MCIOJIb30BAHUS TOBAp-
HOTO 3HaKa. B CBS3u ¢ 3TUM HCClIEOBaHUS HA TEMY JIOKA3aTEIbCTB BAXKHBI Ui (POPMHPOBAHUS
CXOIKCT0 TPAKTOBAHUA HOPM 3aKOHA U CIIOKUBILIEHCS IMPAKTHUKHU.

HEKOTOPBIE IMCKYCCUOHHBIE BOITPOCHI COBPEMEHHOT'O
MPUKA3HOT'O TPOU3BO/ICTBA B POCCUHCKOM I'PAYKJIAHCKOM
MPOLIECCE

E. A. Haymoes,

cmydeum HOpuduveckozo uHcmumyma

Kemepoeckozo 2ocydapcmeeHHo20 yHusepcumema, 2. Kemeposo.
HayuHblil pykosodumens: K.1.H., doyenm T. C. ImuHa.

[IlpykasHoe NPOU3BOACTBO - OJWH U3 BUJOB T'PAX/AAHCKOTO Cy[ONPOU3BOJCTBA,
npeaycMmoTpeHHoro ['TIK P®. OcHoBHast ero 0co06€HHOCTD 3aKJ/04aeTCsl B TOM, YTO OHO SIBJISA-
eTcs1 6eccnopHbIM. Ha mpoTskeHuu foarux Jiet Poccuiickas @esepaiys ucnoab3oBajia B Ka-
yecTBe OPUEHTHpA B MpoleccyaabHbIX Bonpocax Pekomenganuio Komurera Mmunuctpos Co-
BeTa EBponbl oT 14 masa 1981 r. N R (81) 7 "KomuTeT MUHUCTPOB - rocyapcTBaM-4jeHaM
OTHOCHUTEJIbHO MyTel 06JieryeHus: JOCTyINa K MPaBOCyAHI0", B YaCTHOCTH NyHKTHI B u C, Ko-
TOpBbIe 03arJaBJeHbl KaK «YIpoleHne» U «YCKopeHHe pa3bupaTesbCTBa» COOTBETCTBEHHO.
OcHOBHas 1leJib CYIeCTBOBAaHHUS NMPHUKA3HOTO MPOU3BO/ICTBA - peaju3aliyds MPUHLMIIA Mpo-
I[ecCya/JilbHOM 9KOHOMMHU B CJy4asix, Korja HeT Heo6X0AHMMOCTHU B criope O MpaBax /[jis obec-
NeyeHUsl CIpaBeJJIMBOCTU cyAebHoro pemeHus. [loctaHoBienne KoncrutynuonHoro Cyna
Poccuiickonn ®enepanuu ot 19.07.2011 roga B n. 4.2 pasbsACHANO, YTO .. 3aKOHOJATE/b
JIOJDKEH YCTaHAaBJIWBATh... yCJ0BUS OCYILECTBJIEHUS] MPOLLECCYa/lbHbIX MPaB, KOTOPbIe OTBe-
yasiu Obl TpeGOBAaHUSAM NPOLECCYaTbHOMN... 5KOHOMUHU B MCI0JIb30BAHUU CPEACTB CyZeOHON
3alUThI U T€M CaMbIM 0OecrneyrnBaId 6bl CIPABEAJUBOCTDb Cy/leOHOr0 pellleHUs]... UTHOPUPO-

1 3yiikoB C. A. Bonipoc ¢akra. [locsieAcTBUS paccMOTpeHUs CyJaMH CXO/ICTBA JI0 CTENEeHU CMEeUIEeHUs C
Mo3ULIMU pAgoBoro norpebutens // Kypuan Cysja no UHTe/IEKTYalbHbIM npaBaM. 2015. Ne 7. C. 70-75.

2Pexomenganusa Ne R(81) Komurtera munuctpos CoBeTta EBponbl «O crniocob6ax obJierdieHus JOCTyma K
npaBocyuio» (mpuHsaTta 14 mas 1981 r. Ha 68 3acefjaHuu npexacTaBuTesell MUHUCTPOB) // Poccuiickas
octunus. 1997, Ne 6.
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BaHMe Ke 3aKOHOoJaTesieM MPUHIUIA NPOoLeccyaJbHON SKOHOMUH BjleYyeT HeOollpaBJaHHOE U
JIMILIEHHOE CMbIC/Ia UCMO0JIb30BaHUE BpeMeHHbIX, UHAHCOBBIX U KaJ[pOBBIX PeCypCcOB rocy-
JlapCTBa 19 pacCMOTPeHus Jiesia»’. B 0TedecTBeHHOM rpaX/jaHCKOM Npoliecce MHCTUTYT Cy-
Ne6HOTo MpHKa3a 6bla 3aKpeleH elé B 1864 roay?. B ganbHeiileM cyae6HbIH npUKas Mo-
cne npousoieuei Beaukoit OkTsabpbckor ConuanvcTuyeckod peBosironuu 1917 roga u
CTaHOBJIEHUS1 HOBOTO rocyapctsa, nossuics U B ['TIK PCOCP 1923 roaa, ogHako, mo3iHee
ObL1 MepesaH U3 CyAeOHOM KOMIETEeHI UM B HOTapuaT. B HacTosllee BpeMs CyLIeCTBYIOT
MHEHHS 0 He0OXOAMMOCTHU NepeaaTh UHCTUTYT NPUKa3HOe NPOU3BOACTBO CHOBA B HOTApH-
at’. HekoTopble CTpaHbl C HeJlaBHUX BpeMEéH Mepejald B KOMIeETEHLMI0 HOTapuaTa pac-
CMOTpEeHMe OlpeJieJIEHHbIX TPe60BaHUU, YTO [0 3TOTO pacCMaTpUBAJIUCh B CyZleOHOM IO-
pagke. TakuM npuMepoM cayuT Pecny6iuka Kasaxcran®. E.B. LlaperopoiieBa cuuTaer, 4To
BO3BpallleHWe UHCTUTYTAa CyAeOHOro NprKa3a B HOTapuaT HepesJeBaHTHO M3-3a CBOEM HeBbI-
rOJHOCTH /19 B3bicKaTess°. [Io MHEHMIO aBTOpa, TaKMe U3MEeHeHHUsS 0653aTe/IbHO JOJKHbI
NOBJIeYb U U3MEHEHMUS B yIlJIaTe TOCyJapCTBEHHOU MoUIMHBL. Takke CTOUT Bompoc 06 yBe-
JIOMJIEHUU Tpak/aH-B3bICKaTesJel N0 BONPOCY, CBI3aHHOMY C M3MEHEHUeM Nops/Ka MpH-
Ka3Horo npousBoacTBa. Cpegu apryMeHTOB B M0J1b3y Nepeiayd NPUKAa3HOro NIPOU3BO/ICTBA B
HOTapuaT: UCTOPUYECKUN ONBIT HUBUIUCTAYECKOTO npouecca B PCOCP, ctpeMieHue Heko-
TOPBIX 3apyOeXKHbBIX CTPAH B 3Ty CTOPOHY U CHMXKeHUe CyleOHOU Harpy3ku. Kak yxe oTMeva-
JIOCb MHCTUTYT CyJleOHOr0 MpHKa3a B COBPEMEHHOM POCCHMCKOM TpaXKAAaHCKOM Mpoliecce
CYyLeCTBYeT y»e JOCTaTOYHO JJaBHO, U pepOopMUPOBATb HOPMbl, 0O0CHOBBIBass UCTOpUYE-
CKMM ONBITOM NpeJCTaBJsETCA HelleJecoo0pasHbIM. [IpUHIIMIIBI HE3ABUCUMOCTU U HEMNPHU-
KOCHOBEHHOCTH cyJied, 3aKkpeniéHHble CT. cT. 120, 122 Konctutyuun Poccuiickoit Penepa-
Uy, cT. cT. 9, 10 3akoHa P® ot 26.06.1992, ct. 8 I'TIK PO, saBAsA0OTCSA CyleCTBEHHBIM JI0BO-
JIOM B I0JIb3y OCTaBJIEHUs MPUKA3HOrO MPOU3BOJACTBA B CYy/leOHOM KOMIETEHIUH, TaK KakK
obecreyMBalOT MaKCMMaJIbHYyl0 OObEKTUBHOCTb PAacCMOTpPeHUsI TpebGOBaHHS, YTO, Ha Hall
B3IJIS/l BaXKHEe, YEM peasiM3alius LeJIM CHUKEHUS 3arPY»KEHHOCTHU CyZ0B. Takke camo o ce-
6e obpallleHre K OMNbITy MHOCTPAHHBIX F'OCYAAPCTB HE MOXET CJAYXUTb 6ECCIOPHBIM apry-
MEHTOM B M0J/Ib3y NO3UIIMU 00 U3MEHEHUHU NPOLEypbl IO 06pa3y COOTBETCTBYIOILETO rOCy-
JlapCTBa, MOCKOJIBbKY CyIIeCTBYEeT MHOXECTBO 00paTHBIX NpUMepoB. Tak, MOXKHO YIIOMSIHYTb O
npoleccyaibHOM 3akoHoaTebcTBe DPT, rae nprkasHoe Npou3BOACTBO OCTAETCS B KOMIIe-
TeHLUM YYacTKOBBIX cyZoB (HeM. Amtsgericht)®. HopMmbl, cBi3aHHBIE ¢ NPUKA3HBIM MPOU3-
BO/ICTBOM B COBpeMeHHo# Pecny6.11ke Beslapych, Takke 0CTalOTCs B KOMIETEHIMHU cyaeit’.
[ToMuMo BOmpoCOB, CBSI3aHHBIX C Nepejadyel CyAeOHOro MpuKasa HOTapuary, Cylle-
CTBYIOT AWCKYCCUHU O JlocyZie6bHOM nopsake. J[.A. AXTbIPKO CUUTaeT OTCYyTCTBUE 06s13aTe/b-

1MocranoBsenne Konctutryuunonnoro Cyzaa P® ot 19.07.2011 Ne 17-I1 «Ilo mesny o mpoBepKe KOHCTH-
TYIMOHHOCTH MOJIOKEHUsS] MYHKTA 5 4acTu mepBod cTaTbu 244.6 I'pak[aHCKOro NnporeccyajbHOro Kojekca
Poccuiickoit ®efiepanyu B cBA3M ¢ xano6oi rpaxkgaHnHa C.10. KakyeBa» // BectHuk KonctutynuonHoro Cyaa
P®.2011. Ne 5.

2TpeymHukoB M.K., A6oBa T.E., Baynun O.B. Cygebnble yctaBbl Poccuiickoit umnepuun (B cdepe
IPaKJaHCKON IOPUCAUKLMU): YCTaB IPaXKJaHCKOT0 Cy[0NPOU3BOACTBA. YupexJjeHue KoMMepuecKUx CyfoB U
YcTaB MX CyZONpOM3BOJCTBA. YCTaB TPaKJAHCKOTO CyZONpou3BoAcTBa rybepHuil llapcrBa Ilosbckoro.
BosiocTHOM cyne6HbIN yeTaB [IpubanTtuiickux rybepHuit. - M.: Cratyt, 2018. - 512 c.

3Manewmns /. f. CozmeiictBue HoTapuaTta cyfe6Hol pedopme // BectHuk CII6GIY. Cepusa 14. Ilpaso.
2020. Ne1. C. 67 - 86.

4CMm.: 3akoH Pecny6sinku Kasaxctan ot 21 sHBaps 2019 r. Ne 217-VI 3PK «O BHeceHUM U3MeHeHUN U
JIONIOJIHEHUH B HEKOTOpble 3aKOHO/aTe/ibHble akThl Pecny6/Mku KasaxcTaH mo BonpocaM ycuJieHUsl 3aLiUThbl
npaBa COOCTBEHHOCTH, apbuTpaka, ONTHMU3ALMU CyJeOHOW Harpysku | JAajbHeHlled TyMaHU3aluu
yTroJIOBHOT O 3aKoHoAaTesbcTBa». URL:http://adilet.zan.kz/rus/docs/Z1900000217 #2169

SllaperopoaneBa E.A. K Bompocy 0 BO3MOXHOCTHA Iepejayd Jej TNPUKA3HOTO TPOU3BOJCTBA
HoTapuycaM// ApGUTpaKHbBIN U rpakJaHcKkui mpotecc. 2020. Ne 3. C. 24 - 27.

6HBanoB B. M. [IpukasHoe npousBoactBo B 'epmanuu // ['naron’b npaBocyaus. 2017. Ne1 (13). C. 70 -
74.

73BoHuoBa A.A., MwurpomnHa E.B. IlpukasHoe npOM3BOACTBO: CpPaBHUTEJbHBIM aHaIU3
3aKoHOJaTe/bcTBa Poccuu ¢ 3apy6exxHbIMU cTpaHaMHu // Aytest Hayku. 2021. Ne 5(56). C. 608 - 612.
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HOTO NPeTeH3MOHHOI0 NopsiKa Npo6JeMoi MIPUKA3HOr0 NPOXU3BOACTBA, TAaK KaK 3TO CAYXKHUT
MOBOJOM /[JIs1 MIPOLIECCYa/IbHOIO 3/10ynoTpebsieHus. 3asgaBUTeNH, N0 MHeHUIO [[.A. AXTBIPKO,
«.. IPA KaXJ0M yZl06HOM ciy4yae OyAyT obpaliaTbhCs B CyJl, MUHYs yperyJupoBaHHe OTHO-
IIeHUH C JJO/DKHUKOM B JI06POBOJIBHOM IOpsJKe, YTO MOBJAUSAET Ha GOpMHUpOBaHUE ellle
6oJIbIIeil 3arpy>KeHHOCTU CyJ0B»l. JlaHHBIA apryMeHT BbI3bIBaeT BO3PaXKE€HMs, TaK Kak
cT. 128 T'TIK P® npsiMo yka3biBaeT Ha TO, YTO Cy/bsl BbIChIJIA€T KOMMIO Cy/leOHOr0 NMpUKa3a
JI0JDKHUKY, y KOTOPOTO eCTh JleCATh JAHeM /g NpejcTaBieHns Bo3pakeHuH. CorsiacHo 1. 31
[ToctanoBsienus Ilnenyma BepxoBHoro Cyna P® ot 27.12.2016 Ne 62 npefcTraBieHHble BO3-
pa’keHHs JOJKHMKA MOTYT GbITh HMYEM He MOTMBMpOBaHbIZ. Ucxo/s U3 JaHHOM mporeccy-
aJIbHOM HOPMBI, IPUKa3HOe MPOU3BOJCTBO YyXKe IpejcTaBaseT co60i Mpouesypy, npealle-
CTBYIOILLYI0 UCKOBOMY NPOM3BOACTBY. /laHHas npouejypa Heo6xo4uMa KMEHHO IOTOMY, YTO
OHa IOMoOraeT peasM30BaTh MPUHLMI NPOLECCYaJbHOW 3KOHOMHUU M CHUXKAeT 3arpyeH-
HOCTb CyA0B. Ecaiv 6bl 3aK0oHO/jaTe/Ib 06s13a/1 B3bICKATEJISI K UCIIOJIHEHUIO JOCYAEOHOTO MO-
psZika, TO BO3HUK Obl BONPOC O HEOOXOJMMOCTH HOPMBbI 06 YBeOMJIEHUHN JJOJKHUKA U ero
npaBe HAa HEMOTUBHUPOBAHHbIK 0TKa3s. B cBoeit paboTte /I.WU. KppiMcKul, mogHUMas JaHHbIN
BOIIPOC Ha 00CYyX/eHue, 3aaBsieT: «PaKTUUYeCKH 3TO 03HA4YaeT, YTO obpalleHre B Cy/, B O-
psiiKe MPUKA3HOIo NMPOU3BOJCTBA NPHUPABHUBAETCA... K COOJIIOAEHUI0 J0CYAe6HOr0 Mops-
Ka.. IpMKa3Hoe MPOU3BOJCTBO SIBJSIETCS aHAJOTOM MpPeTeH3UOHHOro mnopsjka. B cBa3u ¢
3TUM IPOMCXOJUT HEKOTOpas JeBajbBalius IPUKA3HOTO NPOM3BO/CTBA KaK CAMOCTOSITEb-
HOTO0, TTOJIHOLIEHHOTO BH/a MPOM3BO/CTBA...»°. Cliefiys Takoii Touke 3penus, J.U. KpbiMckuii
yKa3bIBaeT Ha TO, UTO CyIeCTBYIOT apryMeHThbl B II0JIb3y TOT0, UYTO BCE-TAaKU HeJib3s NpUKa3-
HOe NPOM3BO/ICTBO HAa3BaTb HENOJHOLLEHHbIM BU/IOM CyZA0Npor3BoAcTBa. K UX yuciay oH OT-
HOCUT, HallpUMeD, 3alpeThl Ha pacCMOTpPeHHe TpebGOBaHUI B MCKOBOM NPOU3BO/CTBE, KOTO-
pble NOJJIeXaT pacCMOTPEHUIO B NpPUKa3HOM Npou3BoAcTBe. CiefyeT NpU3HATh, YTO MPH-
Ka3Hoe MPOU3BO/ICTBO JeWCTBUTENbHO He SIBJSETCS JIMLIb aHAaJIOroOM J0CyZleOHOTO NMopsijKa
yperyJaupoBaHUs Cllopa, KOTOPBIX B Oy/ylleM MOXeT ObITh pa3pelléH B UCKoBO# ¢popme. Of-
HaKo, IpUKa3HOe NPOU3BOJCTBO 6epET Ha ceds paf QyHKILUH, KOTOpble UMEITCSA y UHCTUTY-
Ta J0CyJle6HOro nopsi/ika yperyJupoBaHusl cllopoB. MOXKHO CKa3aTb, YTO OHU BKJIIOUEHBI B
Hero, ¥ IOTOMy He TpebyeTcs AONOJHUTe/bHAsA CTaAus.

Jlpyras Tema JJisl JUCKYCCUM CBsi3aHa C TOYKOW 3peHMs O MpeJloCTaBJeHUN TPEThUM
JIMIlaM, a He TOJIbKO JIO/KHUKY, IpaBa Ha BO3paXKeHHs] OTHOCUTEIbHO MCIIOJTHEHUS IPUKa3a,
YTO NpeaycMoTpeHo cT. cT. 128, 129 I'TIK P®. C.0. l'aBpusos u E.C. Tpe3y6oB B cBoeil paboTe
NOAHUMAKOT JAHHBIM BONPOC HA 06CYK/EHUE: «.. HA OCHOBAHHHU CyZile6HOro MprKasa MOTYT
ObITh BKJIIDYEHbI B peecTp TpeGOBaHUS KPeJUTOPOB B paMKax Jiesla O HeCOCTOSTEIbHOCTH
JIOJDKHUKA, a UCXO/s M3 MoJIoKeHU ... PefiepasibHOro 3akoHa «0 HeCOCTOATENbHOCTU (OaHK-
pPOTCTBE)» pa3HoOr/acus Mo Tpe60BaHUAM, IOATBEPK/J€HHBIM BCTYNMBIIUM B 3aKOHHYIO CUJLY
MOCTaHOBJIEHUEM CyJia, He MOoJJeXaT paspemieHuio»?. Takum o6pasoM, CyJe6HbIN NMpHKas3
MOXXeT 3aTparvMBaTh IIpaBa U HHTepechl TpeTbUx Jinl. OJHAKO, T0 MHEHUIO aBTOPOB, KOTOPOE
3acJIy>KUBaeT NOJJepP>KKHY, IpeJoCcTaB/eHre NpaBa Ha 10/jauyy BO3paXKeHUH TPeTbUMH JIM1ia-
MU HelesiecoobpasHo. PykoBoacTBysch cT.cT. 376-378 I'MIK P® TakuMu sunamu cyaeOHbIN
IpUKa3 MOXeT ObITh OTMEHEH B KaCCallMOHHOM MOPs/IKe, a lepe/iaya npaBa Ha npeJcTaBJie-
HUe BO3paKeHUW TAKUM JIMLaM, YYUTbIBasi HEMOTUBHUPOBAHHOCTb, MOXXET NMPUBECTU K U3-
JIMIIIHEH 3arpy>KeHHOCTH Cy/I0B, TaK Kak Jies1a 6y1yT NepexoJUTh B UCKOBOE IPOU3BO/ICTBO.

1AxTbipko /I.A. BepxoBHbiit Cya PO o npukasHom npousBozctse // I¥K-IOpuct. 2017.Ne 3. C. 1, 3.

2[loctaHoBnenue Ilienyma BepxoBHoro Cyza P® ot 27.12.2016 Ne 62 «O HekOTOpBbIX BONpoOcCax
NpUMeHEHUs] CyJaMH MoJIoKeHUH ['paklaHCKOro mnpoleccyaJbHOro Kojekca Poccuiickoin ®epepaunun u
Ap6uTpaxkHoro mpoleccyaqbHoro kozekca Poccuiickoir ®epepanyii 0 NpPUKa3HOM MPOU3BOACTBE» [/
Bronnetenb BepxoBHoro Cyzaa P®. 2017. Ne2.

3Kpeimckuit JILU. [IpukasHoe npousBofcTBO B cBeTe [loctaHoBsieHus IlieHyma BepxoBHoro Cyga ot
27.12.2016 Ne 62 // BectHuk Ap6uTtpaxkHoro cya MockoBckoro okpyra. 2017. Ne 1. C. 32 - 47.

4TaBpusioB C.0. Tpesy6oB E.C. 3amuTa npaB TpeTbUX JIUI, B NIPHUKA3HOM IPOU3BOJCTBE: B MOUCKAX
ONTUMAJILHOU MO/IesU peryiupoBanus // KypHan poccurickoro npaga. 2019. Ne4. C. 69 - 81.

237



[IpengMeTOM A/ AMCKYCCUMA CTaJ BONPOC, CBA3aHHBIM C OTCYyTCTBUEM 00eCleYrTelb-
HbIX Mep B IPMKa3HOM IPOU3BOJACTBe, 4YTO, N0 MHeHHUIO B.B. lllnaka, MoXeT nOC/Iy>KUTb Npo-
6s1eMoii 1Sl B3bIcKaTessAY. B ero pa6oTe BbIABUraeTcs NpeAIoJ0KeHHe, YTO TaKoe MOJI0MKe-
HUe Jies1 TI03BOJISIET JOJKHUKY, MPeACTaBUB BO3paKeHUs MO MpPUKa3ly, OCYLeCTBUTH Jei-
CTBHUS, KOTOpbIe NPUBEAYT K HEBO3MOXXKHOCTHU B3bICKAaHUA C HErO JeHEeXHBIX CPe/ICTB YXKe B
KayecTBe OTBETYMKA B UCKOBOM mpousBoacTBe. Ucxoas us nm. 1.1. m. 1 4. 1 cT. 135 T'TIK PO,
MCKOBOE 3asiBJIeHHEe C TPeOOBAaHUSAMHU, KOTOPbIE MOJJIeKaT PAaCCMOTPEHUIO B MOPAJKe MpHU-
Ka3HOTr'0 MPOU3BO/CTBA, OyZileT BO3BpallleHO cyfoM. TakuM 06pa3oM, JIML0, Yb€ NPaBo ObLIO
HapylleHo, He MOXeT BbIOpaTh AJA cebs MCKOBYIO pOpMy NPOM3BO/CTBA 3apaHee JJ TOTO,
YTOOBI MOJYYUTh FAPAaHTHUM B BHJle BO3MOXXHOCTH N0OJla4yM 3asiBJIeHUs 00 0OeclieYeHUH HCKa.
OpHako, B 2023 roay Bbiuuio [locranoBnienue [lnenyma BepxoBaoro Cyzna P® Ne 15 «O Heko-
TOPBIX BONpOCax NPUHATUA Cy[aMU Mep MO 0OecCliedYeHHI0 MCKa, 00ecreYruTeNbHbIX Mep U
Mep NpeABapUTebHOM 3alUThI», KOTOpOe NHa4ye pellaeT JaHHbIKA Bonpoc. B . 7 npsaAMo cka-
3aHO 0 HeJONYCTUMOCTH NPUHATHA 06eCIeduTeNbHbIX Mep B IPUKa3HOM IPOU3BO/ICTBE?,

['oBOps 0 ciopHBIX BONpocax npukasHoro npoussoactsa, M.K. Mamegosa u /I.C. [lax-
XaeBa OTMeEYaloT, YTO CPOK, npeaycMoTpeHHbId cT. 128 I'TIK P®, MmoxeT ObITH TeMOU AJis
JIUCKYCCHH, TaK KaK OT JO/DKHUKA He TpebyeTcs HUKaKUX UHBIX JeUCTBUH, KpOMe Mpe/CcTaB-
JIEHUsI BO3paXKEHHUs], a JeCATUAHEBHBIM CPOK «... IBJIIETCSI HEOOOCHOBAaHHBIM 3aTSATMBAHHUEM
npouecca»’. B n. 32 BolmeynomanyTtoro [locranosnenus [lnenyma BepxosHoro Cyza PO ot
27.12.2016 N 62 pa3bsiICHEHO, UTO Ha4yaJsIo TeUeHHUs CpOKa JJisl 3asiBJI€HUSI BO3PAXKEHUUM OTHO-
CUTEJIbHO UCNOJIHEHUS Cy[eOHOro nNpruKasa UCUUC/ISEeTCS B TOM YUCJE U CO JHSA UCTEeYeHUs
CpOKa XpaHeHUsI Cy/leOHOM MOYTOBOM KOppeCHOHAeHIIUU. TaKoe MoJ10KeHUe JieJ1 CBUIETE I b-
CTBYeT O TOM, YTO MPOLECC MOXeT ObIThb ewlé GoJiee 3aTAHYT. TeM GoJiee B ciydvae, eclu
JIOJDKHUK HPONYCTUJI CPOK Ha NpeJCTaB/eHUe BO3paKeHHWs, U NMPUUYUHbI MPOMyCKa ObLIU
YBaXXUTeEJbHbIMHU, TO, pyKOBOACTBYsIChb CT. 112 I'TIK P®, oH MoXeT BOCI0O/Ib30BaThCSI IPaBOM
3a9BUTb O BOCCTAHOBJIEHMH NPONYILEHHOr0 IpoLeccyaJlbHOro cpoka. [losaraem, ogHako,
yTO 10-ZHEBHBIN CPOK JJIF 10a4Y¥ BO3PAXKEHUS JO/HKHUKOM fIBJISIETCA ONNTUMAJbHBIM C TOY-
KU 3peHHUs co6/II0ieHus 6ajlaHCca MHTEPECOB B3bICKATeIA U [JODKHUKA.

3acay>kMBaeT BHUMaHHUS BONPOC 6eCCIOPHOCTH TPeOOBaHUM B IPUKAa3HOM MPOU3BOJ-
ctBe. CT. 125 I'lIK P® B yuc/ie ocHOBaHUM /i1 OTKa3a B NPUHSATHU 3asiBJI€HUSI O BBIHECEHUU
CyZleOHOTr0 NpUKasa NpeAycMaTpyUBaeT HaJIMYKe cropa o npase. B. HUKUTHH NpUXOJUT K BbI-
BOJZly, UCXO/Zil U3 ONlpe/ieIEHHBIX KpPUTEPUEB, UTO CIIOP O NpaBe B IPUKAa3HOM IIPOU3BOJCTBE
npucyTcTByeT. K 4Mcly Takux KpUTeprHeB OTHECEHBbI: BOSHUKHOBEHHE CIOpa /10 BO30yx/e-
HUA TPAXAAHCKOTO CyZOINPOU3BOJCTBA, HEBO3MOXXHOCTb OJHOM M3 CTOPOH €JWHOJUYHO
YCTPaHUTb Pa3HOrJIACUsl, HEUCIIOJIHEHUE WJIM HeHa/jlexallee UCIOJIHeEHHe 00513aHHOCTH O/~
HO# U3 CTOpPOH U Apyrue®. B BoimeynoManyToM I[locranosnenuu [lnenyma BepxosHoro Cyja
PO ot 27.12.2016 N2 62, pa3bsiCHSIEeTCs, YTO GeCcCliopHble TPeOOBaHUs MPE/CTABJSIOT COO0M
TpeboBaHUS, KOTOPbIE MOTYT OBITh MOATBEPAEHbI NUCbMEHHBIMU JI0Ka3aTe/JbCTBAMU, B J10-
CTOBEPHOCTH KOTOPBIX OTCYTCTBYIOT COMHEHHS, a TaKKe NpU3HaBaeMble NOLKHUKOM. Co-
riacHo [loctaHoBseHuto [lnenyma BepxoBHoro Cyna P®, kpuTeprit Npu3HaHUA JOXKHUKOM
TpebOBaHUSA 3aKJIYAEeTCs B TOM, YTO U3 MPEJCTaBJEHHBIX CY/y JOKYMEHTOB C OYEeBUJHO-
CTbIO He BbITEKaeT ero HecorJsiacue. OJJHaKo, CylleCTBYeT cy/ebHasi MpaKTHUKa, CBU/leTeb-

1lllnak B.B. OnTHMu3auusi npukasHoro npousBojactBa // EBpasuiickas afBokaTypa. 2016. Ne6 (25).
C.60-63.

2[loctanoBsienune [lnenyma BepxoBHoro Cyma P® ot 01.06.2023 N2 15 «O HeKOTOpBIX BOIpocax
NPUHATHSA CYJaMU Mep Mo 06ecrnevdeHHI0 HCKa, 06eCleYuTeNbHbIX Mep U Mep NpeJBapUTeNbHOHN 3aIUThI» //
Bronnetenb BepxoBHoro Cyzaa P®. 2023. Ne8.

3MamenoBa M.K., [laxxaeBa H.C. [Ipo6JieMbl NpUKa3HOr0 MPOU3BOJCTBA B POCCUMCKOM IpaXKJaHCKOM
npouecce // Opuguieckuit BecTHUK JlarecTaHCKOTo rocyZapcTBeHHoro yHuBepcuteTta. 2019. Ne2. C. 96 - 99.

4 HuxuTtuH B. BeccropHOCTBh Aes1 MPUKA3HOTO U YHPOILEHHOrO0 MPOU3BOACTB // ApOUTPaXKHBIR U
rpakaaHckui npounecc. 2009. N2 1. C. 9 - 12.
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CTByIOLasl O TOM, YTO TaKas NaccuBHasi popMa NpU3HAHUSA He MOXKeT ObITh IPHUHATA Cy,0M B
Ka4yecTBe e CTBUTENIbHOTO IPU3HAHUSA JOKHUKOM 3asBJeHHBIX TPe60oBaHHA .

[logBoAA UTOTM BCeMy BblLIeCKa3aHHOMY, CJlelyeT IPU3HATh, YTO COBpeMeHHOe NPHU-
Ka3Hoe Npou3BoACcTBO B Poccuiickon ®efepanuu MMeeT psAf, CNIOPHbIX MOMeHTOB. OZjHaKo,
IIPOAHAJIM3UPOBAB MMeKLMecsa AO0BOJAbI 10 CIIOPHBIM BONPOCAaM U NPAaBONPUMEHUTEJBHYIO
INPAKTUKY 10 JeJlaM IPUKA3HOTO NMPOU3BO/CTBA, [l0JIaraeM, YTO CylleCTBEHHbIX OCHOBAaHUM
JJIs1 paiMKaJIbHOTO pepOPMUPOBAHUA JAaHHOTO MHCTUTYTa HeT. TeM He MeHee, IpUKa3HoOe
IPOU3BOACTBO, ONpEJE/JeHHO, HeJib3Ad CYUTATb HUJAEaJbHO 3aKOHOJATEJbHO BbIBEPEHHOU

NpoLEeAYPOH, He HYXK/Aal01ecs B KAKUX-JIM00 U3MEHEHUSIX B JaJIbHEHNIIEM.

I[TPOBJIEMbI YYACTHUA M1
B ITPOLEAYPE BHECYAEBHOI'O BAHKPOTCTBA

K. M. HosokuioHo8a,

cmydenm Opuduyeckozo uHcmumyma HayuoHaibHO20 ucc1edo8amensbCckozo
Tomckozo 2ocydapcmeeHHo20 yHUsepcumema, 2. ToMck.

HayuHblil pykogodumenw: cmapwutl npenodasameans 0. I1. lllaavHesa.

O6patumca kK 0. 5 cT. 2 PenepanbHoro 3akoHa «06 opraHusalUu NpefoCTaBJeHUs
roCyZJlapCTBEHHbIX U MYHUIMNAJIbHBIX YCJIYT», ONpeJessiolleMy MHOrodyHKIHMOHAJbHbIHU
LIleHTp NpeJoCTaBJeHUs TOCYyJapCTBEHHbIX U MYHULMNAJbHBIX ycayr (fanee — M®ILL) kak
OpraHM3alyIo, CO3JaHHYI0 B OpraHM3alMOHHO-IPAaBOBOM ¢popMe rocyJapCTBEHHOI0 WX MY-
HULMIIAJIBHOTO Yy4YpexJeHHUs (B TOM 4uc/e ABJAPILYIOCI aBTOHOMHBIM YYpeXJeHHEM),
YIIOJIHOMOYEHHYIO0 Ha OPraHM3aLMI0 NPeJOCTaBJIeHUs FOCYJapCTBEHHBIX U MYHUIMIIAJIbHBIX
yCJIyT, B TOM YHCJIe B 3JIEKTPOHHOM popMe, N0 NPUHLUIY «OJHOr0 OKHa»?2, BreinosiHAeMble
M®I] ¢pyHKLMK BecbMa 0O6'beMHble U pa3HOOOpa3Hble. K UX 4uC/y, B 4aCTHOCTH, OTHOCSTCSA
pveM 3aNpocoB 3asdBUTEJEed O NpPeJOCTaBJIEHUM TOCYyJapCTBEHHBIX U MYHUIUNAJBHBIX
ycayr, ”HQOPMUpPOBaHHUE O NOpsAJKe UX NPeJloCTaBJIeHUs, Ipe/iCTaBJIeHue HHTePeCcoB 3asBU-
TeJiel IPU B3aMMO/JeUCTBUHM C [pyTMMHY OpraHaMHu U Jp.

AHanu3 nosioxxeHud naparpada 5 PepepasbHoro 3akoHa «0 HecOCTOATENbHOCTH
(6ankpoTcTBe)» (Hajiee — 3aKOH 0 OAHKPOTCTBE)? MO3BOJISIET C/EJaThb BbIBOJ O TOM, YTO
nosHoMouyus M®IL] B sToi npoueaype Hamnpa/eHbl UCKIKYUTENbHO HAa GopMaibHYO NpO-
BEPKY CO0JII0/leHUsl TpebOBaHUM, NpeAbAB/SAEMbIX /I Yy4acTUA IPaXKJaHWHA B 3TOM Npolie-
Aype.

B pamkax BHecy/1le6HOro 6aHKpPOTCTBA IpaKJaHMH NOJAeT 3asBJIeHUEe O NPU3HAHUU
ero 6aHKpOTOM BO BHecyzZie6HOM nopsgke B M®Il no mecTy ero »KUTeJbCTBA UJIM 110 MECTY
ero npe6biBaHus. B cooTBeTcTBUHU C M. 5 cT. 223.2 3akoHa 0 6aHKpoTcTBe M®IL] B TeueHue
OZIHOTO paboyero JHA CO JHA NOJy4YeHUs 3asBJIeHUS IpaXkJaHUHA IpOBepsieT HaJlu4yue CBe-
JleHUM O BO3BpAlleHUMU HCIOJHUTEJNBHOTO JOKYMEHTA B3bICKATEJNI0, a TaKXKe OTCYyTCTBHUE
CBE/IEHUH O BeJleHUM WHBIX UCHOJHUTEJbHBIX NMPOU3BOJCTB, BO30YK/AEHHBIX MOCI€E AAThI
BO3BpAllleHUs HCIOJHUTEJIbHOI0 JOKYMEHTA B3bICKATE/0 MU He OKOHYEHHBIX WJIM He Ipe-
KpallleHHbIX HA MOMEHT NPOBepKHU cBeJleHUM. Takxke 1. 5.2 cT. 223.2 3aKoHa 0 GAaHKPOTCTBE
ycraHaBauBaeT, uyTo M®Il obecneyrnBaeT HamnpaB/eHHe 3ampoca IO MOBOAY MOJy4eHUs
rpaXkJaHMHOM MeHCUH (CPOYHBIX MEHCHOHHBIX BbINJIAT) UM €KeMECIYHOT0 NOCO6US B CBAAZU

1IlocTaHoBseHre [JleBATOro apO6UTPAXXKHOrO amne/UIIHUOHHOrO cyza oT 26.04.2017 Ne 09AIl-
17989/2017 no mneny Ne A40-53722/2017;

2 ®enepanbHbiit 3aKkoH oT 27.07.2010 Ne 210-93 «06 opraHusali NpeoCTaBJeHUsl TOCYJapCTBEH-
HbIX U MyHULIUIIA/bHBIX ycayr» // CobpaHue 3akoHoaaTeabcTBa PO. 2010. Ne 31. Ct. 4179.

3 ®enepanbHbIi 3aK0H OT 26.10.2002 Ne 127-P3 «0 HecocTosiTesIbHOCTH (6aHKpoTCcTBe)» // CobpaHue
3akoHogatenbcTBa P®. 2002. Ne 43. CT. 4190.
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C poXKJeHHeM U BOCIIUTaHUEeM pebeHKa COOTBeTCTBeHHO B Pe/iepaibHYI0 HAJIOTOBYIO CIYXKOY
u PoHJ MEHCMOHHOroO U couluanbHOro crpaxoBaHus Poccuiickont ®enepanuu. [lo utoram
IPOBEPKU COOJIIO/IeHHS] TPeOOBaHUM, NPebsABASIEMbIX [IJIS1 Y4acTUS B poLeAype BHECYAe6-
HOro 6aHKpoTcTBa, M®I] ny6JyiMKyeT cooOleHHMEe O BO30OYKJEHUU AAHHOW MpouLeaypbl B
EnunoMm denepanbHOM peecTpe cBeZileHUM 0 6aHKpoTcTBe (fanee — EDPCB) uan Bo3Bpauia-
eT 3asiBJIEHHE.

BesycyoBHO, HazseneHue nosHoMo4Yyns MU MO®IL] Bo BHecy,eOHOM GAaHKPOTCTBE UMEET
psag npeumyilectB. OJHUM M3 HUX SBJISETCS TO, YTO JesATesbHOCTh M®PI] no nmpusHaHUIO
rpakJlaHUHa HeCOCTOATEeJbHBIM OCHOBaHa Ha GUHAHCUPOBAaHUU U3 O10/KeTa cydobekTa Poc-
cuiickot ®enepanyul. 3To 03HAYAET, YTO AJIs JO/DKHUKA, HAXOASAIIErocsl B Tpy/IHOH pUHAH-
COBOU CHTYyalluH, 3Ta Npolie/iypa 6ecrnaaTHa, TO eCTb He TpebyeT yIiaThl FOCYAapPCTBEHHOU
NOUIJIMHBI YU HECEHUSI PAcX0/0B, CBA3aHHBIX C IOYTOBbIMU OTIPAaBJIEHUSAMHU, ONyOJIUKOBAHU-
eM cBeieHul B EOPCB u c ocylecTBiieHHEM OlleHKH UMYIIECTBA U JJis IPOBEeHUS TOPTOB.
Takxe MMeeT NPUHIMIHAJIbHOE 3HAYEHHUE, UTO AO/LKHUKY HE HYXKHO MCKaTb JIEHEXHbIe
Cpe/ZiCTBa Ha OIJIAaTy AOCTOWHBIX yCAYT GUHAHCOBOTO YIIPaBJISIOILETO.

BmecTe ¢ TeM aesTenbHocTh M®I] 1o npyu3HaHUIO rpaXkJAaHMHA 6AHKPOTOM BO BHECY-
JleOHOM Mops/IKe CBsA3aHa C IByMsl OCHOBHBIMH MpobJeMaMH.

Enunbiil GeepasibHBIA peecTp I0PUAUIYECKU 3HAYUMbIX CBeZleHUH 0 paKTax AesiTesb-
HOCTH HOPUAUYECKHUX JIUL, UHAUBU/yaJbHbIX NpeANpUHUMATEe U UHbIX CyO'bEKTOB 3KO-
HOMMWYECKOU JieSITeJIbHOCTU COAEP>KUT CTaTUCTUKY YMC/a obpalieHnui rpaxzaad B M®PI] c 3a-
sIBJIEHWEM O MPU3HAHUHU UX OAHKPOTOM BO BHeCyAe6HOM nopsijike. CorjiacHO coeprKaliuMcs
B HEM CBeJIeHUSIM C siHBaps 1o ceHTs6pb 2023 roga MOI] onybsrmkoBaau 7964 coobiieHri o
BO30YXK/JeHUU JAHHOU Nponeaypsl, 4To Ha 69,5% 6ouibllie, 4eM ¢ sHBaps 1Mo ceHTsa6pb 2022
roaa2. ExxerojjHasi CTaTUCTHMKA MOKAa3bIBAET, YTO IpakJaHe 00OpalllaloTCsd K BHeCyZebHOMY
0aHKpPOTCTBY yalie.

HecmoTps Ha To, uTo M®I] BBINOJHSAET JHIbL NIPUEM 3asiBJAeHUH, GOpMaJbHYIO NPO-
BEPKY COOTBETCTBUS I'PAXKJAAHMHA YCTAHOBJIEHHBIM 3aKOHOM TPeb6OBaHHUSM U ONyO6JMKOBa-
HUe cBeJleHUi B EOPCB, Bk/IlOUeHHe 3aKOHOATeNIeEM 3TOM OpraHM3al Uy B NPoLeAypy BHe-
CyJle6HOro 6aHKPOTCTBA MPUBEJIO K BO3JIOXKEHUIO Ha COTPYAHUKOB M®II, npeaocTaBasoIUxX
OTPOMHBIM MacCCUB roCcyZlapCTBEHHbIX U MyHUIJUNIAJIbHBIX YCIYT, ONOJHUTEIbHON HAarpy3KH.

10. H. AkceHoBa-CopoxTell s paspelleHHUs] ONUCAHHOW MpPOo6JieMbl NpejsaraeT aB-
TOMaTU3HUPOBATh NMPOBEPKY MOJIAHHBIX JAO/HKHUKAMHU 3asiBJIEHUN O MPHU3HAHUM UX BGAHKPO-
TaMH BO BHeCy/leOHOM MOpsAKe MOCPeACTBOM IMPpPOBHU3ALUU JAaHHOTO Mpolecca, TeM ca-
MBbIM OCTaBUTb 3a COTpyAHUKAMU MOI| GyHKIIMU NPUHATHSA 3asBJIEHUN U BKJIKYEHHUS CBe-
nenuit B EOPCB3. [Io MmoeMy mnpejcTaB/eHUIO, aBTOMATHU3alMsI MOXKET COCTOSTh B OJJTHOBpe-
MeHHOM HamnpaBJieHud noJsiydeHHoro M®I] 3asaBienus B PepepanbHylo cayx0y cyfeOHbIX
npuctaBoB U ®OH/JI NEHCUOHHOTO M COLMAJIbHOTO cTpaxoBaHusa Poccuiickon ®enepanuu ve-
pe3 MCIoJib30BaHHWE aBTOMATHYECKOTO MEXaHU3Ma, CBSI3aHHOTO C MOJIyYeHUEeM NOJTBep-
YKJalolled WK onpoBeprawieil nHGopMalMy OT YKa3aHHbIX OPraHoB 6e3 CoBeplleHUs Ka-
KUX-JIM00 JeMCTBUMA CO CTOPOHBI COTPY/IHHKA, KaK, HanpuMep, 6e3 OTNpPaBKH MeXBeJ0M-
CTBEHHOTO 3ampoca.

1 YcTaB 06J1aCTHOTO TOCy/JapCTBEHHOT0 Ka3eHHOro yupexeHus «ToMCKUH 06/1aCTHON MHOTOQYHKIM-
OHaJIbHBIM LIEHTP MO NpeAOoCTaBJIEHUI0 TOCYZapCTBEHHBIX U MYHMIMIAJbHBIX YCIyr» : NpHKa3 PrHHaHCOBO-
XO035IMCTBEHHOTr0 ympajeHuss AgMuHuctpauuu Tomckod o6sactu oT 03.04.2014 Ne 37/03-60 // KoHcysb-
TaHTIl1IOC : cripaB. mpaBoBas cucreMma. Bepcus Ilpod. M., 2024. Pexxum jfocTyna: JiokaiabHas ceTb Hayy. 6-ku
Tom. roc. yH-Ta.

2 PacuimpeHue focTyna rpak/JjaH K BHeCyZ,eOHOM npolLeiype U peCcTPYKTYpPHU3aLus L0JroB KOMIIAHUH -
®enpecypc (fedresurs.ru) // [3nexkTponnsié pecypc] // URL: http://fedresurs.ru/news/277a6ac5-fd9b-4e4a-
blab-e3bdab63cbac/ (naTa o6pamenus: 15.04.2024).

3 AkcenoBa-Copoxteit 10.H., bapanoBckas E.A., HanueB A.T. BHecyie6HOe GaHKPOTCTBO I'pakKJaH KakK
HOBeJIJIa POCCUUCKOT0 3aKOHO/IaTeNbCTBA (aHA/IU3 3aKOHOAATebCTBA) // XypHas opuuiecKux UccaeoBa-
HUH. 2021. T. 6. Ne 3. C. 58-64.
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OpHako HauboJiee 3HAYUMOM MpPob6JIeMOn sABJsseTca HadeneHne MLl orpaHU4YeHHbI-
MU MOJTHOMOYMSIMHU, a TOUHEe, OTCYTCTBHUE MOJHOMOYUH MO aHAJU3Y U KOHTPOJIIO 3a QUHAH-
COBBIM COCTOSIHMEM TIpakJaHWHa-JoJ/DKHUKa. [locsieiHee HEOOXOAUMO /11 O TBEPXKIEeHUS
JleMiICTBUTEJIbHOM HYKJ,aeMOCTH JIMI}A B CIUCAHUU [I0JITOB 6€3 y4acTHUsl apOUTPaXKHOTO Cy/Aa U
$HUHAHCOBOTO YyNPaBJIAIOILETO.

PaccmaTtprBaemas npo6/ieMa HenmocpeJCTBEHHO CBsi3aHa C 3JI0yNOTpPe6JeHUsAMY, J1,0-
IyCKaeMbIMM rpakAaHaMHu. [[pakTuKa mokasblBaeT, YTO JODKHUK MOXeT NpeJHaMepeHHO
CHU3UTb pa3Mep 3aJ0/DKEHHOCTeH nepeJ; KpeJUTOPOM JJisl TOro, YTOObl COOTBETCTBOBATH
YCJI0BUIO 0 MMHHMaJIbHOM M MaKCMMaJIbHOM Iopore foJjra (He MeHee 25 TbIC. py6Jiel U He
6osiee 1 MJIH pybJie), a TakKe CKPbITh MMYLIECTBO U MMYLeCTBEHHbIe IIpaBa MyTeM OCy-
1leCTBJIEHUs TPaXXJaHCKO-TIPAaBOBBIX CZleJIOK KaK [0 ob6paleHusd ¢ 3asgBjieHreM B MPII, Tak u
1ocJjie BO30y»K/eHUs NpoLeAyphl.

['oBops 06 ycTpaHeHUHM JaHHOU Npo6JieMbl, clefyeT yTOYHUTb, YTO B JOKTPUHE CY-
IleCTBYIOT pa3Hble MOJX0/bl K 3TOMY Bonpocy. MHorue aBTophbl, B ToM yucie O. A. Ps60Ba,
OTMeYalT, YTO NPOTHUBO/ENCTBOBATh 3JI0YNIOTPEOJIEHUAM JO/DKHUKA KpalHe TPYAHO M3-3a
OTCYTCTBHUSA B YKa3aHHOU mpoleype KOHTPOJIUPYIOLEro J1LA, KOTOPbIM siBJseTcs GUHaH-
COBBIH YyNpaBJISIOIIMHA B CyZleOHOM 6aHKpOTCTBel. B cBA3U € 3TUM HEKOTOpbIE OPUCTHI NIPeJi-
JaratoT 3aMmeHUTb M®Il Ha fpyrou oprad (opraHu3aliuio), KOTOpPbIM OyAeT ClelUaabHO CO-
3/laH JIJ1s 9TOW LieJIM, UM Ha JIMLO, OCYyIlecTBJsAIIee NpodecCUOHANbHYIO AeATeJbHOCTDb B
chepe NpU3HaAHUSA FPaKAAHMHA OAHKPOTOM.

CnenyeT OTMeTUTD, YTO MePBblil BApHAHT 3aKOHONPOEKTa O BHECY/leOHOM OaHKpOT-
CTBe IpeJycMaTpUBaJ pacCMOTPEHUE NOJaHHOTO IPaXKJAaHUHOM 3asiBJI€HUS] CAMOPEryJIUpy-
eMOM opraHusanyed apoUTpakHbIX (GUHAHCOBBIX) YNPABJSIOIIUX, SBJSIOUENACS YJEHOM
HallMOHAJIbHOTO 00'beIMHEHHUS JAaHHbIX OopraHusanui2. OTKa3 oT y4acTUsl B JaHHOM mpole-
Zlype GUHAHCOBOTO YIPaBJSIOLIETO BIIOJHE JOTUYEH, IOCKOJIBKY CBSI3aH, BO-IIEPBBIX, C COLU-
aJIbHOW HaIlpaBJIEHHOCTbIO BHECY/leOHOro 6aHKPOTCTBA, IpelyCMaTPHUBAIOILEro ero peaau-
3alMI0 Ha 6ecnjlaTHOW OCHOBe, BO-BTOPbIX, C Np06eMoil GUHAHCHPOBAHUS TAaKOH JesATeNb-
HOCTH CaMOpEeryJIMpyeMbIX OpraHHU3aluu.

[1. 0. MuoHOB yKa3sblBaeT, 4TO: «Hebosiblioe Bo3HarpaxkJjeHrve GUHAHCOBBIX YIpaB-
JIIIOIIUX SIBJISIETCS MaJIONPHBJIEKATENbHBIM /IS UX yYacTUS B NpoLeAype cyfebHOoro 6aHkK-
poTcTBa ¢usuyeckoro Juna»3. B cpeagHeM neHa ycayr GpUHAHCOBOrO YNpaBJISIIOLIETO MO
6aHKPOTCTBY GU3UYECKOI0 JIMIIA «I10/] KJIY» B pa3HbIX pernoHax coctaJisieT oT 100 1o 180
ThICAY pybJsied. U3 3TOrO CjefyeT, 4TO UM HEBBITOJHO y4aCTBOBAaTb BO BHeCY/leOHOM OaHK-
pPOTCTBe, MOTOMY YTO OKa3blBaThb KayeCTBEHHbIE YCAYTd MOYTH Ha 6e3BO3Me3HOU OCHOBE
HEeBO3MOXKHO. /leslaeM BbIBOJ, YTO NpUBJIeYeHUe PUHAHCOBBIX YIPABISAILIMX K OCYLIeCTBJIe-
HUIO KOHTPOJIbHBIX IOJIHOMOYMU B paMKax BHECY/1eOHOr0 6aHKPOTCTBA HEOCYLeCTBUMO, TaK
KaK JJ1s1 obecleyeHUsIX UX JAeATeabHOCTH Poccuiickoit ®@esepanuu i ee cyobeKTaMm Npu-
JleTCS BbIJIeJIUTh 3HAYUTEJIbHYI0 YaCTh J€HEeXHBbIX CPEe/ICTB U3 COOTBETCTBYIOLUX O10/P)KETOB.

Bri3biBaeT uHTepec npejioxeHue B. A. MakeeBa, cOrJlacCHO KOTOPOMY /Il UCKJIIOYe-
HUS 0603peBaeMoi NMpobJeMbl B 3aKOH 0 6aHKPOTCTBE HEOOXOJMMO BHECTH U3MEHEHHS B
YacTHU YCTaHOBJIEHUS1 0053aTeJIbHOTO MOCELIeHUs] I0PUJUYECKOT0 KOHCYJIbTAaHTa, KOTOPbIN
oyaet ¢yHkunoHupoBathb npu M®L. Kak npeanosiaraetcs, Takol KOHCYJbTaHT OyJeT ocy-
IIECTBJATh aHa/JU3 GUHAHCOBOIO COCTOSIHUSI T'PaKJaHUHA U [0 ero pe3yJbTaTaM /JiesaThb

1 Psa6oBa O.A. [Ipo6JieMHbIe aceKThl NpoLelyphbl BHeCye6HOro 6aHKPOTCTBA rpaxaaH B Pocculickoit
®epepanuu / 0.A. Pa6oBa, H.A. Ky3nenoBa, T.Il. MaTBeeBa, H.B. Kysnernosa // CoBpeMeHHas1 Hayka: aKTyaJlb-
Hble IPO6JIEMBbI TEOPUH M PAKTHUKH. Cepusi: JkoHOMUKaA U npaso. 2020. N2 12. C. 169-172.

2 llpoexT PenepanbHoro 3akoHa oT 31.07.2020 Ne 792949-7 «O BHeceHUHM u3MeHeHUH B PesiepanbHbId
3aKoH “O HEeCOCTOSATENBLHOCTH (6aHKPOTCTBe)” M OTZe/IbHbIE 3aKOHO/IaTe/IbHbIe aKThl Poccuiickoit emeparumn»
// [3nextponHsbIi pecypc] // URL: http://sozd.duma.gov.ru/bill/792949-7?ysclid=1vej0olyr5966903661/ (zaTa
ob6paieHus: 15.04.2024).

3 MuioB I1.0. [Iponeaypa ynpoieHHOro 6aHKpOTCTBA GU3UUECKUX JIULL: aKTya/IbHbIe BOIPOCHI TEOPUU
Y npakTuku // IIpaBo u nmpakTrka. 2020. Ne 1. C. 122-126.
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BbIBO/J|, O HAJIMYMU WJIM OTCYTCTBUM NOTPEOHOCTU BO BHecyAeOHOM 6aHkpoTcTBel. [sis npe-
TBOpPEHHUS B XKHU3Hb PACCMOTPEHHOTO MpPEAJIOXKEeHNUS HAAJIEKUT PELIUTb BONPOoC 0 GUHAHCHU-
pPOBaHUM [IeITeIbHOCTU IOPUJUYECKOT0 KOHCYJIbTaHTa, KOTOPbIA MOXeT ObITh pa3pelleH
ZIByMs crioco6amu. [lepBbiii cioco6 CBSI3aH C NPUHATHEM rOCyZapCTBOM Ha ceb6sl BCeX pacxo-
JI0B T10 OTJIaTe YCJAYT IOPUUYECKOT0 KOHCYJIbTaHTa, BTOPOM COCO6 — C YCTAHOBJIEHUEM [i0-
CTYIHOM /Il TPaXK/aH LieHbl HAa KOHCYJIbTAllMI0, KOTOpasi, K TOMY e, OyZileT NpensTCTBUEM
JUIsi oOpallleHHus1 KPeAMTOCIOCOOHBIX JIUIL, 3JI0yNOTPEOJISIIOUIUX BHECYAeOHbIM OaHKpPOT-
CTBOM.

Jlono/THUTENIBHO MOXKHO 00pPaTUTLCA K 3apyOeKHOMY ONBITY, CBI3aHHOMY C peasih3a-
uen npoueayp 6aHKpOTCTBa 6e3 ydyacTus cyaa. Tak, B AHriMU U Yasbce B 2009 roay BCTy-
nuu B cuay [Ipukasel 06 o6seryeHuu foarosoro 6pemenu («Debt Relief Order»). 3To ynpo-
IleHHas NpoueAypa NpU3HAHUSA TPaXKJaHUHA HelJIaTeKeCloCOOHbBIM, ABJAIAACA aJlbTep-
HaTHUBOM GAHKPOTCTBY. Ee mpeuMylecTBOM fIBJISIeTCA HaJM4yue MOCpPeJHUKA-KOHCYJIbTaHTa
0 J0JITOBbIM 0653aTe/IbCTBaM, BbINOJHALET0 PYHKIMU N0 HPUANYECKON NPOBEPKE IMO-
JlAaHHOTO 3asiBJIEHUSI U KPUTEPUEB COOTBETCTBHUSA [0J/DKHUKA YCJOBUSAM NpOLEAYPHI, U, YTO
OYeHb BaXKHO, aHAJIN3y ero pUHAHCOBOM cUTyalMuZ. B pamMkax sToW npouefypbl rpaXkJjaHHH
00513aH COOOIIUTH KOHCYJIbTAaHTY UHPOPMALUIO O COBEPIIEHUU UM CAEJIOK 0 OTYYKAEHUIO
aKTHBOB 3a MOCJEeJHUE /1Ba ro/ia, 00 UX NpoJaxke Mo 60jee HU3KOU LieHe WJIU C IIpeAnodTe-
HUueM. C 6 anpensa 2024 roja njaTa 3a JaHHYIO IPOLEAyPy HE B3UMAETCH.

B HoBo#t 3enanauu npuMeHsiercd «be3akTuBHass mnpoueaypa» («No Assets
Procedure»), koTopas npeacTaB/isieT cO60M aAMUHUCTPATUBHbIM MeXaHU3M NOJA4yd Ipax-
JlaHaMU OHJIaWH-3as1BOK, BKJIIOUAIOIUX JI0Ka3aTeJbCTBA CBOEN HeIJIaTeKeCIO0COOHOCTH, A/
NPU3HAHUS UX HECOCTOSATEJIbHBIMHU CHelMaJbHbIMA KOHTPOJIbHBIMMU areHTcTBaMu. [Ipume-
yaTeJbHO TO, 4T0 OdUIMaIbHBIA yNOJHOMOYEHHbI B Mpolecce pacCMOTPEHUsl 3asiBKU
BIIpaBe OTKJIOHUTD ee, ecii GUHAHCOBOE NOJIOKEHHMeE JI0JDKHUKA Oy/ileT CBU/eTeJIbCTBOBATh
0 TOM, YTO MOCJeJHUI UMeeT CKPbIThle aKTUBBI UJIM U3HA4YaJIbHO NPUHSJ Ha cebsl 3aBeZjOMO
HEUCHOJIHUMble 00s13aTe/IbCTBa3. AHa/IU3 3apy6eXHOM NPaKTHUKU MOKa3blBaeT, YTO BO BHe-
cy/lebHOe OAaHKPOTCTBO CJeJlyeT BHECTU 3JIEeMEHT MNpOBepKU (PHUHAHCOBOTO IMOJIOXKEHUS
JIOJDKHHUKA U J0OPOCOBECTHOCTU €ro o6palleHus K 3TOW mpoueaype dyepe3 HajeneHue MOI]
60/1bIIUM 06'bEMOM NOJTHOMOYUH UJIU €r0 3aMEHY UHBIM KOMIIETEHTHBIM CyO'bEKTOM.

[lepBbIli BapuaHT fIBJsIeTCS HauboJiee 11e1eCO0O0Pa3HbIM B CYIIECTBYOLUX COLHAAJb-
HO-9KOHOMHUYECKHUX U MOJIMTUYECKUX YCJI0BUAX. 3aKOHOATeN0 cae/lyeT pa3paboTaTb KOM-
IJIeKC Mep, KoTopble no3BoaAT M®L] npu paccMoTpeHUM 3asBJeHHs TOBTOpPHO nocse Pene-
paJIbHOU CJIY»KObI Cy/1eOHbIX IPUCTABOB OTC/AeJUTh JUHAMUKY UMYIIECTBEHHOI'O M0JI0XKEHUS
rpakZlaHMHa 3a KOHKPETHBIM MepUuoji, U NpesyCcMOTPeTbh BO3MOXXHOCTb MOJIyYEeHUS JO0MO0JI-
HUTEJIbHOT0 06pa30BaHUsA UJIH MOBbIIIEHUS KBAJTUPUKALIMU COTPYAHUKOB B chepe OAHKPOT-
CTBa.

B kauecTBe 0/1HOM U3 Mep MOXXHO pacCMOTpPeTh paculMpeHue nepevyHs: OpraHoB (opra-
HU3a1ui), B KoTopble M®L| cMoeT HampaB/ATh 3alPOChl O HAJMYHUU WKW OTCYTCTBUM Y
rpakJlaHMHa-10/PKHUMKA UMYLIeCTBA U UMYILlECTBEHHBIX [IPaB UMEHHO B paMKax 3TOU mpotlie-
Aypbl. HanpuMep, B 3TOT nepevyeHb ONpaBJaHHO BKJIKYUThL ['0CYylapCTBEHHYIO WHCIEKIUIO
o MasioMepHbIM cyfaM MUC Poccuu B yacTu Ha/IM4uMA y rpakJjaHWHA MOTOPHBIX JIOJIO0K, Ka-
TEpOB, SIXT, 3@ CYeT KOTOPbIX BO3MOXKHO YA0BJIETBOPUTH TPeboBaHUs KpeauTopos, ['ocyaap-
CTBEHHYIO0 MHCIIEKIUIO 10 TEXHUYECKOMY Ha/i30Py 3a CAMOXOJHBIMU MallMHAMU U PYTUMHU
BUJIJAMHU TE€XHUKU B YaCTH BJIaJIEHUS NOCJAEJHUM Ha NpaBe COGCTBEHHOCTHU pa3/IMYHbIMU Ca-

1 MakeeB B.A. BHecyneOHas mpoueaypa 6aHKpPOTCTBA GU3UYECKUX JHL // MoJsiogoh y4yeHbId. 2022.
Ne 51 (446). C. 518-520.

2 How to get a Debt Relief Order (DRO) - GOV.UK (www.gov.uk) // [3nekTpoHHsiit pecypc] // URL:
http://www.gov.uk/guidance /how-to-get-a-debt-relief-order-dro/ (gata o6pamenus: 15.04.2024).

3 Personal insolvency options | Insolvency and Trustee Service // [3nekTpoHHbIN pecypc] // URL:
http://www.insolvency.govt.nz/personal-debt/personal-insolvency-options/ (1aTa o6pamenus: 15.04.2024).
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MOXOJIHbIMH CeJIbCKOX0351MCTBEHHbIMH MallMHAMHU, TPAKTOPaMH, Be3/1eX0JaMH, a TaKKe HO-
Tapuyca /Jisl IPOBEPKHU CBeJleHUH 0 BCTYIJIEHUU IpakJjaHWHA B HACJEICTBO HAa MOMEHT I0-
Jlauu 3asaBjeHua B MOL] u B xozie npoueyphl.

B 3ak/itoueHHde OTMeuy, YTO pacCMOTPEHHbIe MPO6JIEMbI SBJISIOTCSA CylleCTBEHHbIMH,
TaK KaK He MO03BOJISIT BHeCy/leOHOMY GAaHKPOTCTBY QPYHKLIMOHUPOBATh HauboJiee adpdek-
THUBHBIM crioco60oM. Bce npeasiokeHHble 151 pa3pelleHus npobsaem ydyactus ML B nporie-
Jlype BHecyZle6HOro 6aHKpPOTCTBA BapHUaHThl UMEIOT KaK MPEUMYLIeCTBa, TaK U HEJJOCTATKU.
Bbi6Op KOHKpETHOro BapHaHTa 3aBUCHUT OT CJOXUBILEHCS B Halledl CTpaHe COLUAJIbHO-
9KOHOMUYECKOUN U MOJUTUYECKON CUTyalUH, B TOM 4YMCle OT GUHAHCOBBIX PECYPCOB, HEOO-
XOJJUMBIX JIJIsI €T0 peaju3aluu.

CYAEBHBLIE OLIMBKH ITPU PACCMOTPEHHH
CEMEHHO-IIPABOBEIX CIIOPOB

T. B. OcmaHuHa,

cmydeHm puUdUYECKo20 uHcmumyma

Kemeposckozo 2ocydapcmeeHHoz0 yHusepcumema, 2. Kemeposo.
HayuHblil pykosodumens: K.1.H., doyeum T. C. ImuHa.

Omrbka — 3TO HENPaBUJIbHOCTb B I€MCTBUSAX, MbIC/aaxX!. KaxxaoMy yesoBeKy MpUCY-
1lle COBepIIaTh OIIMOKU B Pa3JIMYHBIX cHepax ero *KU3HH, B TOM 4uciie npodpeccuoHalbHOU. B
CBSI3M C MOCTOSIHHO M3MEHAKILUMCA 3aKOHOJATEJNbCTBOM, €ro MaCCUBOM U KOJIJIM3UOHHO-
CTbI0 B HEKOTOPBIX CJy4asX, a TaKkKe B CBA3U C UHBIMU 0OCTOSITE/IbCTBAMU Y NpaBoONpUMe-
HUTeJIEM MOXXEeT BO3HUKHYTh CJI0KHOCTb C BEPHbIM IPUMEHEHUEM HOPM MpaBa. Tak, CyAbH
He fIBJISAIOTCA UCKIoueHUueM. OHU MOTYT JIONyCKaThb T€ WJIM UHble OLIMOKU NPU pa3pelleHun
pas3/IMYHBIX IPABOBBIX CIOPOB. BBUAY 0C060M pOJIM CEMbU B }KM3HU YeJ0BEKA, KAK HEOTbEM-
JIeMOH ee 4acTH, creliuPUKON ceMelHO-IPaBOBbIX HOPM, HEOJHO3HAYHOU Cy/1eOHON NMPaKTHU-
KM 10 CIIOpaM, BbITEKAIIIMM U3 CEMEWHBIX MPABOOTHOIIEHUH, NPeCTaBASAETCA aKTyaJlbHbIM
M3y4eHHe BOINpPOCa O COBepllIaeMbIX CyZleOHbIX OIIMOKax MPH PAaCCMOTPEHUM CeMeWHOo-
NPaBOBBIX CIIOPOB.

B peiicTBy10LEeM rpaXkAaHCKOM NPOILeCcCyaJbHOM 3aKOHO/|aTe/IbCTBe HET AePpUHULIUU
cysie6HOoM omunbku. OfHaKO B psijie cTaTed ['pakAaHCKOro mpoleccyajibHOro kojekca Poc-
curickot Pegepauuu (pasnee - 'K P®) ucnonbyercsa TepMuH «omubka». Hanpumep, ct. 200
['TIK P® - HcnpaBJsieHMe ONMUCOK U IBHBIX apUPMeTHUYECKUX OLIMOOK B pelleHnu cya, cT. 390
['TIK P® - [ToHOMOYHS KacCcallMOHHOTO cy/ia ob1el opucaukuuy, ct. 391.12 I'MK PO - Io-
HoMouus [Ipesuauyma BepxoBHoro Cyza Poccuiickoit @esepanyu npu nepecMoTpe cyzaeob-
HbIX IOCTAaHOBJIEHWH B NopsAAKe HaA3opa. Tak, HecMoTps Ha To 4yTo ['TIK PO He naeT onpege-
JieHUe CyJeOHOM OIIMOKH, OH 3aKpeIlJseT CylleCTBEHHble MPU3HAKHU CY/I€OHbIX OIIUOOK,
omnpefesisieT MNpOLecCyaJbHbId NOPSJOK HUX BbISBJIEHUS, MNpPeJNUChIBAeT 006513aTebHOe
yCTpaHeHHe 0O6HAPYKeHHbIX HApYIIeHUH, 3aKpeIisieT NoPsA0K YCTPaHEeHUS CyZleOHbIX OIIU-
00K, perjlaMeHTHUpYeT IPUJUUECKHE NT0C/E/CTBUS BbISIBJIEHUS OLINOOK.

Ananus I[locranoBnenus [lnenyma BepxoBHoro Cyaa P® ot 27.12.2007 Ne 52 «O cpo-
Kax paccMoTpeHus cygamu Poccuiickoit @efiepaliiu yroJoBHBIX, IPAXKIAHCKUX JleJ1 U ieJ 06
a/IMAHUCTPATUBHbIX NIPAaBOHAPYILEHUSAX» MO3BOJISIET CAEeNaTh BbIBOJ O TOM, YTO Cy/leOHble
OIIMOKU - 3TO OLIMOKH, AOMYyCKaeMble CyZjlaMu MPU NPUMEHEHUHW HOPM MaTepUaJibHOTO U
IpOoLIeCCyaJbHOIO NPaBa, a B psAZie cly4aeB MpsiMOe UTHOPUPOBAHUE TPeOOBaHUM MPOLECCY-
aJIbHOTO 3aKOHO/1aTeJJIbCTBA, KOTOPbIe MOTYT IPUBECTU K OTMEHE CYAeOHBIX IOCTAHOBJIEHUU

1 Oxeros C. 1., llIegoBa H. 0. TosikoBbI# c10Bapb pyCcCKOTO s13bIKa. — 4-e u3j. - M., 1997.
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M HalpaBJIEHUIO JleJla Ha HOBOe Cy/le0HOe pacCMOTpPEeHME, a TaKXKe MoBJeYb JAUCIUIIMHAP-
HYI0 OTBETCTBEHHOCTb B OTHOILLEHHUHU CyAbUL.

B ropuanyeckoil Hayke CyleCTBYeT pa3/iMdHble MHEHUS OTHOCUTENIbHO MOHSATHUS CY-
ne6Hor omnbku. Tak, H. H. BornsieHko moj nmpaBONpPHUMEHUTENbHOW OLIMOKOW MOHUMAEeT
«IIPOTUBOpPEYAIlMA HOpMaM MaTepuaJbHOI'0 WJIM MPOIECCyaJbHOrO MpaBa U He JJOCTUTAl0-
MU UCTUHHBIX 1eJIed NPAaBOBOr0 PEryJIMPOBAaHUS pe3y/bTaT BJAACTHOU JI€ATEJbHOCTH Clie-
[IMaJIbHBIX CYy6O'bEKTOB MPaBONPUMEHEHUs], KOTOPbIM KBaIMPUIUPYETCS B Ka4eCcTBe OLIHU60Y-
HOI'0O KOMIIETEHTHBIM OpraHoM B 0co60M akTe»Z. C. A. [lalliuH cYUTaET, UTO «CyAebHas O1Iun6-
Ka — TO, YTO MPU3HAET TAKOBOH BhIlIECTOsAIAs cyAebHas uHcTaHus»3. E. B JleoHTheB onpe-
JlesisieT cy/lebHY0 OIMOKY KaK «OJJHO M3 NPEeNnsATCTBUM, JiexKallux Ha MyTH JOCTHXKEHUS 1ie-
JIeW TPaXKJIaHCKOTO CyZ0NPOU3BO/CTBA, 3aKpensieHHbIX B CcT. 2 ['TIK P®», npu aToM oTMevas
HEeOOX0/JUMOCTb €€ OTHECEeHUs] K HHTEJJIEKTYaJbHOU [AesTeJbHOCTH cyAbu*. JlymaeTcs,
npeasioxeHHbIH E. B. JIeOHTbeBbIM N0AX0/, SIBJISIETCS HE COBCEM COCTOSITE/IbHBIM, TOCKOJIBKY
He YYUThIBAET BEPOSATHOCTD TOT0, YTO B COBEPILEHUH CyZeOHON OLIMOKH MOXET ObITh BUHO-
BEH He TOJIbKO CY/ibsl, HO U JIpyrde YYaCTHUKU mpoliecca (Hanpumep, CBUJIETeNH, KOTOpbIe
Jla/id JI0KHble TMoKasaHus). [lpejacTaBisieTcss HauboJiee BepPHbIM OIpejieieHHe, JaHHOe
H. M. 3aiilieBbIM, KOTOPbIN MO/ CyZeOHOM OUIMOKOW MOHUMAaJ «IpolieccyasbHble MpPaBOHA-
pylleHHs], KOrJja HEMPaBUJIbHOCTU U YNYIIEHUs JOMYCKAITCS M0 NPSIMOMY HMJIM KOCBEHHOMY
YMBIC/Y, TI0 HEOCTOPOXKHOCTH, CAMOHAJESIHHOCTH U HEeOPEeXHOCTH, TaK U CJydau, Korja
JIOJXKHOCTHOE JIMLI0 He PeABUE0 U He MOTJIO NMPeJBU/IETh OLIMO0YHOCTb CBOUX JeCTBUM
U UX MOCJIeCTBUMN»S,

HUcxoas U3 BhllIeNepevyrcleHHbIX ONpefieieHUi, MOXKHO BbIJIeJIUTh PU3HAKU Cy/ie0-
HOW OLIMOKU:

J COBEPIIAIOTCSA JIMLAMH, Ha/IeJIeHHBIMA B COOTBETCTBUHM C 3aKOHOM IOJIHOMOYHSIMH
OCYLLeCTBJIAATh NIPABOCY/e U UCHOJHSAIOIINE CBOU 00513aHHOCTH Ha NpodeccuoHalb-
HOU OCHOBE;

. NpPensTCTBYIOT JOCTHXKEHUSAM LieJiel IPaK/IaHCKOI'0 Cy0NTPOU3BO/ICTBA;

J Npe/CTaBJSAIT CO60M HapyllleHre Tpe6G0BaHUHM 3aKOHa;

. B pe3yJIbTaTe COBEPILEHUs CyAeOHOM OMNOKHA HapyLIalTCs MpaBa U 3aKOHHbIE UHTE-
pechl Cy6'beKTOB NPAaBOOTHOILIEHUH;

. YCTPaAHSIOTCS MPAaBOBbBIMH CPEACTBAMH, pealn3yeMbIMU B MOPSA/IKE TPAXKJAHCKOTO Cy-
JlOIPOM3BO/ICTBA.

BaxkHoe 3HaYeHHe UMeeT U3y4YeHHe BOMpPOoca O MPUUYMHAX BOSHUKHOBEHUS Cy/eOHOU
OIIMOKHU.

ToJibKO € MOMOLIBIO UCCIEJOBAHUS JAHHOTO BOIIPOCA MOXKHO IPOBECTU BCECTOPOHHHUM
Y TMOJIHBIMA aHaJIM3 yKa3aHHOMW Mpo6JieMbl /sl BbISIBJIEHUS yTENW ee pellleHus], a TAKXKe Mpe-
NynpexJeHns U npeJoTBpallleHUs] YKa3aHHOI0 HeraTUBHOTO siBJieHUs. OTHOCHUTENIbHO MPU-
YHH COBepIleHHUs CyAeOHbIX OIMOOK B IOPHUJUUECKON JUTEpPAType TAaKKe BeAYTCs JUCKYC-
cud. OHU aBTOPbI MOJIATAIOT, YTO MPUUYMHAMU COBEpILIEHUsT CyAeOHON OMIMNOKH SABJISAIOTCA
00 bekTUBHbIE QpaKTOphL. [pyrue noJ4yepKUBalOT UCKIYUTENbHO CYyO'beKTUBHBIM XapaKTep
IPUYUH Cy/le6HOHN OmMOKH. CyIecTBYeT U KOMIJIEKCHBIA MOAXO0/, TPU KOTOPOM MPUYUHAMHU
Cy/leOHOM OIIMOKHU HA3bIBAIOTCS KaK 00'bEKTUBHbIE, TaK U CYO'beKTUBHbIE cOCTaBJsA0LHe. K

1 [loctaHoBseHue [lnenyma BepxoBHoro Cyza P® ot 27.12.2007 N 52 (pen. ot 09.02.2012) "O cpokax
paccMoTpeHus cyiaMu Poccuiickolt ®esepaliuy yrosoBHBIX, IPaXKJAHCKUX Jiesl U es 006 aJJ]MUHUCTPAaTUBHBIX
npaBoHapyueHusx"// http://www.consultant.ru

2 Bonsienko H.H. Omn6ku B npaBonpyuMeHeHHH: TOHATHE U BUAbI // COBETCKOE ToCyjapCTBO U IPaBo. -
M.: Hayka, 1981.- N2 4. - C. 38.

3 [Namun C.A. [Ipo6siema cye6HoM omnbku // I0puguyeckas ncuxosorus. 2007. Ne 2. C. 43.

4 JleouTtneB E.B. Cyae6Has omnbKa B rpaXkJaHCKOM Ipoliecce: MOHSATHE U XapaKTepHble yepThl // Co-
BpeMeHHbIe NPo6JIeMbl 'PaXX/JaHCKOTO0 IpaBa U nporecca. HoBocubupck, 2002. C. 183.

5 3aiineB U.M. YcTpaHeHHe cyle6HBIX OIIMO0K B TpaXkKJaHCKOM Iporiecce. - Capatos: Usa-Bo CI'Y, 1985.
-C.14.
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npumepy, A. C. 'puLiaHOB cuuTaJll, YTO BOBHUKHOBEHME CyZleOHBIX OLINO0K 00yCI0BIEHO 00b-
€KTUBHBIM XapaKTepoM, II03TOMY IIPaBONIPUMEHUTEJM He BUHOBHBI B UX COBeplueHUH. [lo
ero MHeHUI0, IPUYNHA BOSHUKHOBEHHUS COCTOUT «B HEKOTOPOM HECOBEPLIEHCTBE OTZAe/bHbIX
IpOoLecCyalbHbIX MHCTUTYTOB, B CJ0XHOCTH U 00beMe 3aKOHOJATEJbCTBA, MOAJeXallero
IPUMEHEHUIO IPU PAaCCMOTPEHHUHU TPAXKJAHCKHUX JeJl, B MpobesiaX B MaTepUaJbHOM MpaBe, a
TaKe B yCJI0BUAX paboThl Cyjeil U APYTUX JOKHOCTHBIX JIML, cyAax’. Ha Ham B3r/saz, npu-
BeJleHHas MO3ULUSA Npe/CTaB/sSeTCA He COBCEM BEPHOM, TaK KaK, HallpuMep, He BCEMU CYy/b-
SIMU MOXKET COOJIIJAaThCsl YCTAHOBJIEHHbIN 3aKOHOM MPOLIECCYaTbHbIN MOPS/IOK, BCJIECTBUE
4yero J0NyCKalTCA CyZeOHble OIIMOKU. Tak, anesIAlMOHHBIM CY0M ObLJIO OTMEHEHO OIlpe-
nenenue KpacHorBapgelickoro paoHHoro cyaa Cankt-Iletepoypra ot 15 mas 2023 ropa,
IOCKOJIbKY UM OblJIO HEIPaBOMEPHO OTKa3aHO B BOCCTAHOBJIEHUHU NPONYLIEHHOT0 NPOLecCy-
anbHOro cpoka’. Takxe 3a4acTyo cyleGHYI0 OLIMGKY MOXKeT I0BJeYb HeBepHOe MPUMeHeH e
HOPM MaTepua/ibHOrO NpaBa, He3HaHUE WX OQPUIUATBHOTO TOJKOBAHUS M Pa3bsICHEHUU
[InenymoB BepxoBHoro Cyna P®. KpoMe Toro, He06xX0AMMO OTMETUTD, UYTO CY/AbU, OCYLECTB-
Jisis IpaBOCy/ie B OJIMHAKOBBIX YCA0BUSX, UMEIOT pa3Hble KauyeCTBEHHbIE NI0Ka3aTeJNU CBOel
e TeJIbHOCTH.

W. M. 3aiiieB, HANpPOTUB, NoOJaraju, YTO NPUYUHBbI BOSHUKHOBEHUS CyZleOHOM OIIMOKU
CBSI3aHbl C JIMYHOCTbIO CyAbU. [lo ero MHeHMI0, B Cy[leOHbIX OIIMOKAX «..BCerJa MOBUHHBI
JIIO/IY, KOTOPbIe He CyMeJIU WM He 3aX0TesJrd TOYHO BBINOJIHUTbL BCe MpeANHUCcCaHrs 3aKOHaA
IpU pellleHUH OlpeJieJIEHHOr0 BONpoca Uy Jiesa. Bce 6e3 MckIt04eHUs NPUYHHBI CyZeOHbIX
OIKM60K MMEIOT CyO'beKTHBHBIHM XapakTep»°S. Ha Hawl B3I/, HEKOPPEKTHO pPacCMaTpPUBaTh
WCKJIIDYUTENbHO CyO'beKTHBHBIA acleKT BO3HWKHOBEHUS CYyJeOHbIX OIIMOOK, TaK KaK caM
aBTOpP BEPHO 3aMeyaeT, YTO IOMHUMO CyO'beKTUBHBIX IPUUYUH Ha CyAeOHYI0 OUIMOKY BJIUSIOT
00'bEKTUBHbIE YCJIOBHS €€ COBEPIIEHUS.

Takum obpa3oM, HanboJiee NMOJHOW U NMPABUJIbHOMN NpeACTaBAseTC TOUKa 3peHus b.
B. KpacuibHUKOBa 0 TOM, YTO NPUYMHAMU CyAEeOHBIX OLIUOOK SIBJASIOTCH «0OCTOATENbCTBA
KaK Cy0'beKTUBHOT0, TaK U 00'b€KTUBHOT0 XapaKTepa, KOTOpble HEMOCPEACTBEHHO CBSI3aHbI C
HepelleHWeM 33/1a4 Cy[0NPOU3BO/ICTBA U HEJOCTUKEHUEM €T0 1jeJiell B KOHKPETHOM Cye0-
HoM Jiesie»”’. Ucxo sl U3 BblllenepeducIeHHbIX MHEHUH, MOXKHO BbIIEIUTD Ce/yIolide Npu-
YHHBI Cy[eOHbIX OIIMOO0K: O0JIbllIasi Harpy3Ka Ha CyZied; 06'beM U CJI0KHOCTb 3aKOHO/AATeJ b-
CTBa; Npo06eJibl U KOJJIM3UM B HOpMax NMpaBa; HeJ0CTaTOYHas Ipuuieckass KBaaupuKalus
JIOJDKHOCTHBIX JIML, OCYLeCTBJAIIIUX POLeCCyalbHYI0 JesaTeJbHOCTb B CyZle6HOM Npolec-
ce; HeJIoOpOCOBECTHOE OTHOLIEHHUE K JO/KHOCTHBIM 00S1I3aHHOCTSIM; U3yYeHHE He B IOJIHON
Mepe O0OCTOSITENbCTB, UMEKIIMX 3HAYEHUe [IJisl MPUHSATUS pellleHUs Mo Jesly; HecBoeBpe-
MeHHOe 0pOopMJIeHHE MPOLEeCCYyaNbHbIX JOKYMEHTOB U APyTryue NPUYHHBI.

MHoOrumMu oTedyeCcTBEHHBIMU LIMBHUJIMCTAMM NOJAYEPKUBAETCs cnenupruiecKuil Xapak-
Tep ceMelHO-NMPABOBbIX OTHOLIeHUH. TaK, MOXHO BbIJIeJITUTh 0COGEHHOCTH CY6'beKTHOTO CO-
CTaBa, JIMYHBbIA XapaKTep CeMeWHbIX B3aUMOOTHOLIEHUH, KOTOPbIA NpeobsajlaeT HAJ, UMY-
IIeCTBEHHBIMHW WHTEepecaMH, OrTPAaHUYEHHOCTh NpaBa NMPsSMO U KEeCTKO BO3/J€MCTBOBATb Ha
PAaBOOTHOLIEHUSI CEMbH, PETYJIMPOBaHNUE NMYOJIUYHBIX UHTEPECOB B CTAOMJILHOCTH Opaka U
ceMbH U 0C000M oxpaHe jeTcTBa. B aTol cBsizu A. JI. BOpOBUKOBCKMM OTMeYasl, YTO «0ObIY-
Hble TPaX/JaHCKUe CyZieOHble YCTAaHOBJIEHUSI He TOJSTCS - HY»KeH 0COOBbIA TPUOYHAT U 0CO-
6ble cysbu»°. JlaHHbIe 0BO/bI Pealu30BaHbl B COBpEMEHHOM 3aKOHO/aTe/IbCTBE U Cy/1e6HOM

1 I'punanoB A.C. KaccanmoHHOe MpoU3BOACTBO B COBETCKOM IpaXkJaHCKOM npoLecce. - Tomck, 1980. - C.
123.

2 Pemenne CankT-IleTep6yprckoro ropozackoro cyaa (I. Cankrt-Iletep6ypr) Ne 33-27429/2023 ot 25
OKTA6PS 2023 T. () Jeny Ne 2-1644/2022(2-6803/2021;)~M-6573/2021//
http://sudact.ru/regular/doc/BHdKomZ9emZW/ (naTa o6pammenus: 14.04.2024).

3 3atineB N.M. Ykas. cou. C. 56.

4 KpacuibHukoB B.B. Cyne6Has omubKa M0 TpakJaHCKOMY Jejy KaK CJle[CTBHEe HeCOBEpLIEHCTBa
MaTepUaJbHOrO U NPOLLEeCCYya/bHOI0 3aKOHOJaTebCTBa. JJucc. ...kaH . opuA. Hayk.- M., 2002. - C. 27

5 BopoBukoBckuii A. Otuet cyabu. CIIB., 1892. T. 2. C. 216
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NpaKTHKe, HO He B MOJHOM Mepe. Tak, 00U XapaKTep ceMeNHO-NPaBOBbIX HOPM CO3/aeT
OCHOBY [IJIfl LIMUPOKOT'O TOJIKOBAHUSA MMPAaBOIPUMEHUTEJIEM, IOCTELCTBUEM KOTOPOTO ABJISET-
csa quddepennmanusa cygebuoro yemorpenusal. llo muenuio H. H. TapycuHO#, 3To NposB-
eTCcsl «B KOHKpPeTH3alU1 CeMeNHO-IIPaBOBbIX HOPM, U300UJIYIOLUX OLeHOYHbIMU OHATUAMU
Y BAapUATUBHOCTBIO, @ TaKXKe CeMEeMHBIX MPAaBOOTHOLIEHWH, B TOM YHCJe OXPAaHUTEJIbHOTO,
KOH(JIMKTHOTO THIIA, PAa3HOOOpPA3HOM TOJIKOBAaHUM CEMEWHO-NPABOBLIX U T'PaXKAAHCKO-
NpoLeccyalbHbIX HOPM, IPUMEHEHNH aHAJIOTUM NIpaBa M 3aKOHa, CyOCcuJUapHOM (U JaJieKo
He OYEBU/IHOM) NPUMEHEHUHU TPaAXKJAHCKOTO0 3aKOHOJATEJbCTBA, pa3pelleHud HeMasoro
Yyycla KOJUJIM3WM Y, HAKOHEL, B IBHO M HEIBHO BbIPa)KEHHBIX MONBITKAax CyZleOHOro mpaBo-
TBOPYECTBa, B TOM YMCJle OCHOBAaHHOTO Ha peaiu3alii yKa3aHHbIX TeXHOJOTUi»?,

Mo0>KHO BBIJIEJIUTH CJAEAYIOIIME YAaCTO COBeplllaeMble U HauboJiee CylleCTBEHHbIE CY-
JleOHble OLIMOKY NPU PacCCMOTPEHUHU CeMENHO-NIPaBOBbIX CIIOPOB: HapylleHWe NOACYAHOCTH
JleJ1, HapyllleHue MpaB U UHTEepPeCcOB pebeHKa, HapylleHWe MpaB U UHTEPECOB pPOAUTEsEeM.
OcTaHOBUMCS Ha KaX/10M M3 MepeyucJeHHbIX OIUO0K noApobHo. Kak cieyeT U3 no3uiuu
KonctutynuonHoro Cyza P®, paccMoTpeHue fena BonpeKH npaBujiaM MOACYAHOCTU HE OT-
BeyaeT TpeOOBaHUSAM CHpaBeJJUBOTrO MpaBocyAusas. Bompochkl MNOACYJHOCTH ceMelHOo-
NPaBOBBIX CIOPOB peryiaMeHTUpoBaHkbl 1. 3 ['TIK P®. CyuecTByeT ABa BHAA NOACYAHOCTH:
poZioBas U TeppuTopuasibHas. PooBas nmoAcyJHOCTb olpejesisieT YPOBeHb Cy/a, KOTOPbII
YIOJIHOMOYEH paccMaTpUBaTh TO WJIMU HHOe Jesio. Tak, B cooTBeTCTBUHU co cT. 23 ['TIK P®
KPUTEPUSIMU pa3rpaHUYeHUs el MeXAY MUPOBBIMU CyAbsIMA U PAalOHHBIMU CyJlaMU SIBJISI-
I0TCA LleHa MCKa U XapaKTep CHopa, TO eCTb TaKoe pa3rpaHUYeHHe JieJl JOCTATOYHO YeTKO
omnpegesieHO 3aKoHoaTeseM. OJHAaKO B HEKOTOPBIX CAy4YasX BOSHUKAIOT CJA0KHOCTH C OIpe-
JleJleHheM NOJCYJHOCTH, C/le/lCTBMEM 4Yero MOXeT ObITb COBeplleHa CyAebOHas ouIHOKa.
Hanpumep, B ciydyae o6beMHEHHS B OJJHO MPOW3BOJICTBO HECKOJIbKUX OJHOPOJHBIX /e B
nopsazake 4. 4 ct. 151 I'TIK PO, noacyiHbIX MUPOBOMY Cy/ibe C y4€TOM LiEHbI MCKa, He MPOKC-
XOJIUT CJIO’)KEHHE CYMM MCKOBBIX TpeOOBaHUM, IleHa MCKa M0 KaXK/[OMy 3asiBJIeHHOMY Tpe6o-
BaHUIO OCTAETCs MpPeXHEH, 1eJ0 0CTaeTcsl MOACYAHbIM MUPOBOMY cyAbe. TeppuTopuasibHas
O/ CYAHOCTb OIpeJiessieT KAKUM W3 OJHOPOJHBIX CyZ0B JOKHO ObITh PacCCMOTPEHO J€eJ1o,
HCXO/ s U3 TOT0, HA KAKOU TEPPUTOPHUU HAXOAUTCA TOT UJIU UHOU cyA. CyleCTBYIOT Cle/yto-
liMe BHU/Jbl TEPPUTOPUAJBHON NOJACYAHOCTHU: 001asl, ajJbTepHAaTUBHAs, WUCKJINYUATE/bHas,
JlOTOBOpHas, Mo CBA3U Jies. Haubo by C10KHOCTB AJiS Cy[0B NpeAcTaBsieT BOIpocC 06
onpejieJleHUH TePPUTOPHUAJBbHOW MOACYAHOCTH JieJ1 M0 CIopaM O MpaBaxX Ha HeABUXXUMOE
UMY EeCTBO, IPeX/ie BCEro 0 pa3/iesie TAKOr0 UMYLeCTBa MeXAy Cylpyramu, Korjja Heo6xo-
JIUMO 060CHOBATb BbIOOP MEXY 00Iel U UCKIIYUTEJTbHON NOoACYyAHOCThI0. CorsiacHO mpa-
BUJIy 00OIIeN MOJICYyJTHOCTU WMCK MPEAbSABJSETCS B CyJ, 10 MECTY »KUTeJbCTBA OTBETUYMKA. B
cootBeTcTBUHU C 4. 1 cT. 30 I'lIK P® k ucktounTebHON NOJCYAHOCTH OTHOCATCS UCKU O Npa-
BaxX Ha 3eMeJibHble YYACTKH, YYACTKU HeAp, 060cob6ieHHbIE BOJIHbIE 00'bEKTHI, Jieca, MHOTO-
JIETHHUE HaCaXKJleHUsl, 3/laHUs], B TOM YHUCJIE KUJIble U HeXWJible MMOMEelleHH s, CTPOeHUs, COo-
OpY>KeHHUs, Ipyrue 00'beKThl, IPOYHO CBSI3aHHbIE C 3eMJIEN, a TAKXKe 00 OCBOOOXK/JEHUN UMY-
IIeCTBa OT apecTa. YKa3aHHbIe UCKU MPebsBISIOTCS B CY/I 10 MECTY HaXxOX/IeHUs 3TUX 00b-
eKTOB WJIM apeCTOBAaHHOI0 uMyllecTBa. Vck/aouuTesnbHas NOACYAHOCTb YCTaHOBJIEHA [Jif

1 TapycuHa H. H. CemeliHoe mpaBo: B «OPKECTPOBKE» CYBEPEHHOCTH U CyAeOHOro yCMOTpeHUs. - M.:
[Ipocnekr, 2014. C. 142.

2 Tapycuna H.H. CynebHass npakTuHKa MO ceMeHHbIM JejaM: Mpo6JjieMbl YCMOTpPEHUS] Ha TpPaHU
npaBoTBopyecTBa // Lex Russica. 2019. Ne5 (150). URL: https://cyberleninka.ru/article/n/sudebnaya-praktika-
po-semeynym-delam-problemy-usmotreniya-na-grani-pravotvorchestva (zaTa o6pauienus: 15.04.2024). - C. 41

3 I[loctanoBsienne Koncruryunonnoro Cyga PO ot 16.03.1998 N 9-I1 "[lo mesy o npoBepke KOHCTHUTY-
LIMOHHOCTHU CTaTbu 44 YroJyioBHO - npoueccyaibHoro kogekca PCOCP u cratbu 123 'paxkaaHckoro npoueccy-
asnbHoro kogekca PCOCP B cBsizu c xkasnobamu psija rpaxzaan”// Becruuk KoHctutyuuonHoro Cyza PO. 1998.
Ne 3.

4 0630p cyne6HOl mpakTuku BepxoBHoro Cyaa P® 3a uyeTBepThiit kBapTan 2005 r. // BrosaeteHb
BepxoBHoro Cyna P®. 2006. Ne 5.
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MCKOB 0 JIIOOBIX PaBax Ha HeJIBUKMMO€E UMYILLeCTBO, B TOM YHCJe O IpaBe COOCTBEHHOCTH; O
npaBe BJIaJleHUS U N10JIb30BaHMA TAKUM UMYIEeCTBOM; O pa3JeJsie HeABUKMMOT0 UMYLIeCTBa,
HaXO/sIerocs B J0JIeBOM UJIK COBMECTHON COOCTBEHHOCTH, U BblJieJie U3 HETO J|0JIU; O IIpaBe
[10JIb30BAaHUS HeJBWXKHMBbIM MMYLIeCTBOM (BKJIIOYas ONpeJesieHHe Nops/Ka M0Jb30BaHUSA
MM), He CBSI3aHHOM C MPaBOM COOCTBEHHOCTH Ha Hero (HampuMep, 0 paBaxX, BOSHUKIIUX U3
JIOTOBOPOB HalMa »KUJI0TO NoMelleHUs, apeH/ bl U T.1.)1. CUTyalus c BBIbopoM Mex/y o01ei
Y MCKJIDYMTEJbHOM NO/ICYZJHOCTBIO CYLeCTBEHHO YCJIOXHSETCS, eC/Id TpeObOBaHUE O paszesie
HeJIBPKUMOI'0 MMYIIeCTBa 3as1BJIEHO B paMKaxX Opakopa3BOJHOTO Jiesia. B ciaydae, korjja 06'b-
eKTbl HeJIBU?>KMMOCTH, B OTHOILIEHUX KOTOPBIX CYNIPYyraMU MJIM OJHUM U3 HUX 3adBJIEHO e/11-
HOe TpebGoBaHUe 0 paszesie, HaXOAATCA Ha TEPPUTOPUAX, OTHOCAILUXCA K OPUCAUKIUU pa3-
HbIX Cy/|0B, MCTIy IPUHA/IJIEXKUT PaBO BbIOOpA Cy/Aa, KOTOPBIX OyAeT pacCMaTpUBaTh ZeJi0 C
y4eTOM HUCKJIYUTEJSbHOW NOACYAHOCTH 110 MECTY HAaX0X/AeHUs OJJHOTO UX 00'beKTOB HeJ|BU-
*kumocTU. Tak, M. JI. llles1foTTO 0TMe4YaeT, YTO «HA IpaKTUKe B pAzie Cly4yaeB eCTb 3aTpy/He-
HUS C OMpeJieJiIeHHeM MOJICYyZJHOCTH OTHOCUTEJIbHO TPeGOBaHUM O pa3jiesie, 3asiBJ€HHOMY B
paMKax Opakopa3BOJAHOrO JieJia - 00llee NpaBUJIO O TEPPUTOPUATIBHON NOACYAHOCTH I'Pa-
JIAHCKHUX JIeJ1 CyiaM 0Ol1lel IPUCAUKIIMY, B COOTBETCTBUU C KOTOPbIM UCK NpPEeAbSABJISETCH B
Cy/Zi IO MECTY KUTeJsibcTBa oTBeTYHuKa (cT. 28 ['MIK P®), uau npaBuio 06 UCKIIOUYUTENbHON
NOJCYAHOCTH, CleJlysd KOTOPOMY TaKOW MCK MOJAJIEXUT NpefbsBJeHUI0 10 MECTY HaxoxX/e-
HUSA HeJABMXUMOTro uMyiectsa (cT. 30)»2.

CrenyeT mpu3HaTh, YTO B HACTOsIllee BpeMs CyZeOHas MpaKTUKa M0 JAHHOW KaTero-
puu Jies1 He cdopMUpoBaiachk. B caydae pasjesia HeJJBUXKMMOTO UMYIIECTBA, HAIPUMED, 3€M-
JIY, 10Ma, KBapTUPBI, UCK MOAAETCS 110 MeCTy HaX0X/JeHUsl 3TOr0 HeJBXKUMOTr0 UMyIeCcTBa
(AnessisiiMoHHble omnpeaesieHMs: MockoBckoro ropozackoro cyga ot 18.01.2019 no aeny
Ne 33-1913/2019, ot 06.03.2019 no ameny Ne 33-10021/2019; OnpenesieHue MOCKOBCKOTO
ropojckoro cyaa ot 06.02.2019 no geny Ne 33-4771/2019). BmecTe c TeM CylLIeCTBYET U He-
CKOJIbKO MHasl MO3UIUS CY/I0B OTHOCHUTEJbHO MOACY/JTHOCTU TAaKUX JleJI, KOTOpas 3acy»KUBa-
eT noAJep>Ku. Tak, HEKOTOpbIe CY/ibl OJIAraloT, YTO UCKU O pasjiesie UMYIIeCTBa CylpyraMu
noJJiexKaT pacCMOTPEHHUIO B COOTBETCTBUH C OOIIMM MPABUJIOM O NOJCYJHOCTH IPaxKJaHCKUX
JleJ1 - IO MECTY KUTeJIbCTBA OTBeTYMKa (AnesIsslMOHHbIe onpejeseHuss MOCKOBCKOTO To-
poackoro cyfa ot 14.05.2019 no geny Ne 33-17475/2019, ot 04.03.2019 no peny Ne 33-
9174/2019). CeMeliHOe 3aKOHOaTeNbCTBO (CT. 34) 3aKpenisieT Npe3yMNIUI0 0GLHOCTHU CY-
npy»KecKoro uMmyiectBa. Cief0BaTebHO, «pa3fesl COBMECTHO HAXKUTOTO UMYyLIeCTBa» — €CTh
He YTO MHOE, KaK U3MeHeHHEe pekMMa COOCTBEHHOCTH HAaXKUTOTO B MepUoJ, 6paka UMylle-
CTBa, W Jiesia 110 TaKUM HCKaM JOJKHBI PacCMaTPUBATbCS CY/IOM MCXO/sl U3 OOIUX MPaBUJI
NOJICYIHOCTH, mpeAycMOTpeHHbIX CT. 28 ['TIK P®, To ecTh 0 MeCTy KU Te/IbCTBA OTBETUYMKA.

Kak oTmeuasioch paHee, paclipoCTpaHEHHOU Cy/leOHOU OIMOKON NMPU PacCMOTPEHUHU
ceMeHHO-NIPaBOBBIX CIIOPOB SIBJSIETCS HapYlleHUe NMpaB U UHTepecoB JeTel. Tak, B COOTBET-
cTBUM C 1. 3 cT. 65 CemeitHoro kogekca Poccuiickoit ®egepauuu (ganee - CK P®), eciu npu
pacTop>keHUM 6paka WM pas/ieJIbHOM MPOXKUBAHUU POJUTEEeN BOMPOC O MeCTe MPOXKUBaA-
HUS ZileTell He paspellieH MeXAy POoAUTeNSIMU, TO pellleHHe NIPUHUMAET CY/i C y4eTOM MPHUBS-
3aHHOCTEeUN pebeHKa K KaXKJ0My U3 poJuTesiel, 6paThsM U cecTpaM, ero Bo3pacTa U Jpyrux
dakTopoB. [Ipu 3ToM 3KcnepTaMH MOAYEPKUBAETCS, YTO PeOEHOK BIIpaBe BbIPAXKaTh CBOE
MHEHME NPU pPelIeHUH B CEMbe JIIDOOT0 BONPOCa, 3aTparMBaroLiero ero UHTepechl, COOTBET-
CTBEHHO, B paMKaX KOMIIJIEKCHOM CyJleOHOW MCHUXO0JIOr0-IICUXUAaTPUUECKON 3KCIEPTHU3DI
MOXXHO BBbIIBUTb UHAWBUAYAJIbHO-TICUX0JOTUYECKHE 0COOEHHOCTH pebeHKa U YyPOBEHb €ro
IICUXUYECKOro pa3BUTHUA. Takyo skcnepTU3y Liejieco06pa3Ho Ha3HAYaTh U B OTHOLIEHHUU PO-

1 0630p 3aKOHOJATEIBCTBA U CyAeOHOM NpakTUKU BepxoBHoro Cyaa PO 3a tpetuii kBapran 2008 . //
Brosuietens BepxoBHoro Cyza P®. 2009. Ne 2.

2 WMenworTo M. JIl. TeppuToprasbHas NOACYJHOCTb Jesia O pasjese OOIlero UMyIlecTBa CyNpyros,
BKJIIOUAIOLIEro O0O0beKT (00beKThI) HeABMKUMOCTH: KoMmMeHTapui cyfebHoil mnpaktuku / Ilox peg.
K.B. fipomenko. Beim. 12. - M., 2006. C. 175.
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JIUTeJIer, YTO MO3BOJIMT BbIABUTb BO3MOXXHbIE NICUXUYECKHEe PACCTPOMCTBA KAXJ0r0 U3 po-
JIUTesIed, a TaKKe, BO3MOXXHO, UCTUHHYIO LieJIb IpebsABJeHUA UCKA. CTOUT OTMETHUTBH, YTO
3acJaylIMBaHUe MHeHUs pebeHKa B X0Je CyAeOHOro npouecca, gocruruiero Bodpacra 10 ser,
He JJ0/DKHO ObITh GOpMa/IbHBIM M ONpeJesATbCa He YKa3aHHbIM BO3pacTOM, a ero 3peJo-
CTbI0, BO3MOXXHOCTbI0 GOPMYJIMPOBATh CBOM CAMOCTOSATE/IbHbIE B3IJIsA/bl, HE3aBUCUMbIE OT
BJIMSIHUSA, HAllpUMep, OJHOI0 U3 POJUTeJIeN UM TpeTbUuX JUL. Tak, npaBa U UHTepechl pe-
OeHKa MOTYT OBbITb HapylLleHbl IPU ONpeJieJIeHUH ero MecCTa XXUTebCTBA, eCJU CyJ, UCXOAUT
JIUILIb U3 CJI0B CaMoOro pebeHKa, ¢ KeM Obl U3 pOJUTeJNel OH XOTeJ NMpoXuUBaTh. Hanpumep,
pe6eHOK MOXeT CUMTATh, YTO C MAaTEPbIO €My IIJIOXO, IOTOMY YTO OHA 3aCTaBJISAET €ro yYuTh-
c4, IOCelaTh CIOPTHUBHbBIE CEKLUH, TBOPYECKHE KPYKKH U T. I, B TO BpeMd KaK C OTL,OM €My
X0pOLIO, TOCKOJIBKY OH HUYEero He BKJIa/blBaeT B BOCIIUTaHHUE peOeHKa, a ero UCTUHHAA 1ieJib
Tpe6OBaHHUA O COBMECTHOM IPOXUBAaHUM C PeOGEHKOM COCTOMT, HallpuMep, B NOJIy4YeHHUHU
aJIMMEHTOB UJIM KaKOT0-JM60 nocobus.

[IpaBa 1 UHTepechbl pojUTesel TaKKe MOTYT ObIThb HapylleHbl B CJIe/CTBUE pa3/iny-
HBIX CyleOHbIX olIMO0K. Tak, agBokat O. A. TokapeBa Ha3bIBaeT BHEIHHE HapYLIEHUs — «3TO
NPUTSA3aHUS TPETbUX JIML HAa BOCIUTaHUe pebeHKa, Ha OOlleHHWe C HUM, Ha YCTaHOBJIEHUE
ONeKH HaJ, pe6eHKOM» U BHyTPEHHHUE — «OTHOLUEHUS MeX/y POAUTEJIIMU — YCTAaHOBJIEHUE U
oCllapyMBaHUe OTILOBCTBA, aJMMEHTHble 0043aTesIbCTBa, ONpe/ieJieHHe MecCTa >KUTeJbCTBa
peGeHKa ¥ mopsgKa 06meHusa ¢ HUM»L, [Io ee MHEHUIO, NPAKTUYECKUI CMBIC/ TAKOTo feJie-
HUSA COCTOUT B TOM, YTOOBI UCNOJIb30BaTh U 3allyCKaTb pa3/IM4Hble MeXaHU3Mbl U CpeJCTBA
3alMUTBl B 3aBUCUMOCTH OT TOTO, KaKOe HapylleHHe JONyIlleHO CTOpoHaMHu. Bompoc ycra-
HOBJIEHUS IIPOUCX0XK/eHUs pebeHKa OT JIMLa MY»KCKOTO I10J1a — 0/lHA U3 OCHOBHBIX IIp06JIeM
3alMTHI IPAaB OTLA B AETCKO-POAUTENbCKUX OTHOLIEHUAX. TaK, ec/ii MaTh pebeHKa oclapH-
BaeT OTL0OBCTBO IIyTeM IOJAa4YH MCKOBOTO 3asBJIEHUS B CyZ, U B X0/Jie IpoLecca oATBepxKaa-
eTcsd, 4TO JIML0, 3allMCAHHOEe B CBUJETEJbCTBE O POX/JEHUH, He ABJIAETCAd OMOJOTUYeCKUM
OTLOM, TO UCKOBble TPeOOBaHUSA y/0BJIETBOPAT, U U3 YKAa3aHHOI'O CBU/IETEIbCTBA OyAeT Uc-
KJII0YeHa 3anMch 06 oTie’. TeM He MeHee, ec/iu MaTh pe6eHKa 10JaeT UCK 06 OClapMBaHUU
OTLOBCTBA JIMLA, KOTOpOe MPU3HAHO IOPUAUYECKH OTLOM NyTEM 3allUCU B CBU/ETEJbCTBE O
POX/IEHUU U He ABJSeTCHI OMOJOTUYECKUM pOJUTENEM, U IPU 3TOM BO3pakaeT MPOTUB UC-
KJII0YEHUs ero 3alMCH U3 YKa3aHHOTO CBUZETE/IbCTBA, TO B JAHHOM CJ1y4ae CyJZ, Ipy BblHece-
HUM pelleHus1 OyJeT pyKOBO/CTBOBAThCS HAJIMYMEM UJIM OTCYyTCTBUEM MO3ULMU OHOJI0TUYe-
CKOr'0 OTLia B FPaXK/IaHCKOM IPOLIeCCe N0 OTHOUIEHUIO K UCKOBbIM TpeboBaHUSAM. TakuM 06-
pa3oM, IpY OTCYTCTBUM OHOJIOTMYECKOT0 POAUTEIA CYyZ, MOXKET NPU3HATh IOPUJUYECKUM OT-
110M JIML0, He SIBJISII0IEr0Ccsl KPOBHBIM PO/JACTBEHHUKOM, UCXO/is1 U3 UHTEPECOB pebeHKa U ero
NPUBSA3aHHOCTU K POJUTEJIIO, CJOXKHUBIIUXCA CceMeWHbIX cBsized. OJjHaKo ecau GuoJsioruye-
CKUM poAuTeb 00PAaTUTCA C UCKOBBIM 3asiBJIEHUEM B Cy/, /11 IPU3HAHUA ero 0TI0M, a JIMLO,
KOTOpO€E 3alMCaHO TaKOBbIM, He COIJIACUTCS C MpeJbsBJseMbIMU TPeOOBAaHUSMHU, TO BO3-
HUKHEeT KOHQJIUKT MexJy HUMHU. OnucaHHas CUTyalys He yperyJupoBaHa B 3aKOHOJATeJb-
cTBe B noJiHOU Mepe. O. A. TokapeBa NoJjJ4YEPKHBAET, YTO KHET YETKOM NPe3yMIILUH, KOMY OY-
JleT OTAAaBaThCs NpeAINouYTeHUe, 60jee TOro, He ONpe/iesieH CTaTyC JMla, KOTOPbIKA He sIBJIsA-
eTcsd 6MO0JIOTUYeCKHMM OTIIOM, HO JJIMTeJIbHOe BpeMs NpPOKHUBaJl C pebeHKOM, BOCIIUThIBAJ
ero, HO 3a6JIyK/1a/IC51 OTHOCUTEJIbHO PO/ICTBA C pe6EHKOM, 0/JHAKO Yy HUX CJIOXKHUJIUCh TECHbIE
ceMelHble CBSI3U U NIPUBA3aHHOCTU». [IpaBa oTLa pebeHKa MOTyT HapyllaThCs MPU onpeje-
JIEHHU MeCTa XUTeJIbCTBA pebeHKa. Tak, Cy/ibl IpH ollpe/ieJIeHUU MeCTa XKUTeJIbCTBA pebeH-

1 I[Ipo6sieMbl TPaBONMPHUMEHHUTEIBHON NMPAKTHUKH MPHU PACCMOTPEHHUH CEMENHBIX CIIOPOB: HapylleHHe
WHTEepecoB poauTesel u feteii // FapanT.py URL: https://www.garant.ru/article/1237346/ (zaTa o6pauieHus:
20.04.2024).

2 TloctanoBienue IlneHyma BepxoBHoro Cyza P® ot 16.05.2017 Ne 16 «O mpuUMeHEHUU CyJaMHu
3aKOHO/IaTe/IbCTBA IPU PACCMOTPEHUH [IeJ, CBSI3aHHBIX C YCTAHOBJEHUEM MPOUCXOXKAEHUs JeTed» m. 29 //
Bbrosnetenb BepxoBHoro Cyaa P®. 2017. Ne 7.

248



Ka PYKOBOJCTBYIOTCS JIMILb TEM, YTO MaJIOJIETHUH peOeHOK He J0/KeH OBbIThb pasJiydeH Co
CBOEU MaTephbIo.

K coxasieHu10, MOJIHOCTbIO UCKJIIYUTD CyAe0HbIe OIIMOKU HEBO3MOXHO, HO C y4€TOM
0060011leHUs CYyIeOHOM MPAaKTHUKU U COBEPILeHCTBOBAHUS 3aKOHOATeJbCTBA MOXKHO OIpe/ie-
JISITh OCHOBHbIE Mepbl UX YyCTpaHeHUs1. K TakuM MepaMm ciefyeT OTHECTU CHUKEHUE Harpys-
KU Ha CyJlel, MOoBblllleHUe KBaTMPUKALUU CyAel, pa3paboTka MexaHU3Ma U 3aKOHOJATe b-
HOIr'0O 3aKpeIlJieHHs MpaBa Ha MoJydeHHe OeClIaTHOW KBaIMPUIIMPOBAHHOMN MCHUXOJIOTHYE-
CKOM MOMOIIY HECOBEPUIEHHOJIETHUM U €T0 POAUTENSIMU, 00513aTe/IbHOE yyacTHe ICUX0Jora
110 BCeM JiesiaM, CBSI3aHHBIM C 3alUTOM CeMeWHbIX MpaB, pa3BUTHE NPOLEeAYyPbl MeAHalUU
JUIsl yueTa MHEHHUsI 1 UHTepecoB pebeHKa U COXPAHHOCTHU 1€JIOCTHOCTH OTHOLIEHUH MEeXAy
POJUTENSIMU U IETHMHU.

OCOBEHHOCTH CYAEBHOI'O AOKA3bIBAHHUA
I10 JEJIAM Ob YCTAHOBJIEHUHU OTLHOBCTBA

A. U. [lassnosckas,

cmydenHm Hogocubupckozo 2ocydapcmeeHH020 yHUgepcumema
3KOHOMUKU U ynpasseHusi «<HUHX», 2. Hogeocubupck.

HayuHbiti pykogodumenw: npenodasamensv A. U. Kaumenko.

AKTyaJbHOCTb IaHHOM TEMBbI 3aKJII0YAETCs B TOM, UYTO CHEM(UKA JOKAa3bIBAaHUS YCTAHOBIIE-
HUs OTLIOBCTBA OTHOCHUTCS K KaT€rOpUM JAOCTATOYHO CIIOKHBIX Jeil. Kak NnmpaBuiio, OHU IPOAOIKHU-
TEJIbHBI 110 CPOKAM PacCMOTPEHMSI U MOPAJIbHO TSKEIbI I BCEX y4acTBYoLMX B Hell nn. Cyne6-
Has MpoLeaypa YCTAaHOBJICHHS OTIIOBCTBA SIBISAETCS BAKHBIM JJIEMEHTOM IIPH PACCMOTPEHUH JaH-
HOTO Jefla, TaK KaK HEOOXOIUMO IPEAO0CTaBIIATh J0Ka3aTeabCTBA POJICTBA MEXy OTLIOM U pebeH-
koM. [loaToMy, HECMOTps Ha TO YTO 3aKOHOJATEILCTBO OO0 YCTAHOBJICHMM OTLIOBCTBA IPOILLIO
00JIBILION MyTh B CBOEM PAa3BUTUH, HEKOTOPHIE €TO MOJIOKEHMSI BCE €LIE HYK/1aloTCs B JOpabOTKe.

Crienuduika 10Ka3pIBaHUs YCTAHOBJIEHHUS OTIIOBCTBA NMPOU3BOAUTCS B (hOpME UCKOBOTO MPO-
M3BOJICTBA M paccMaTpuBaercs 1o npasmiam I'TIK PDL, a tak xe CemeliHoro 3akoHOmaTe bCTBAZ.

TpanuioHHO B Ipoliecce JOKa3bIBaHHs OTLOBCTBA BO3HUKAIOT MHOMKECTBO NMPOOJIEM, Tak
JaHHas mpoleaypa TpedyeT JIMTEIbHOW M TIIATeIbHOM MoAroToBkH. CHavana MOTEHIMAIBHOMY
OTILy MpeIBapUTEILHO HEOOXOAUMO coOpaTh psiji TOKYMEHTOB JJISl MOAAa4Md MCKOBOTO 3asiBICHHS B
Cy[l, IPUBECTH JI0KA3aTeJIbCTBA, C JOCTOBEPHOCTBIO MOATBEPKAAIOLINE IPOUCXOXKIEHHE peOEHKa OT
HEro>,

IIpouecc ycraHOBIEHUs OTIOBCTBA HAYMHAETCS C IMOJAYM MCKOBOTO 3asBJICHUS OIHHUM H3
CyOBEKTOB B palOHHBIA (ropojckoil) cya. MckoBoe 3asBieHHE JOKHO OTBeUaTh TPEOOBAHHUSM,
npexycMoTpeHHbIX cT. 131 ['TIK P®, B Tom yucie nproOIIeHbl: 10Ka3aTeNIbCTBA, TOATBEPKAAIOIINE
00CTOSITENHCTBA, HA KOTOPBIE CCHUIAETCSI UCTEIl B 00OCHOBAaHUE MCKA (KAKOW MEepPHO BPEMEHH CTO-
POHBI HaXOJIWJIKCh B OTHOLICHUSIX, BEJIU COBMECTHOE XO3SHCTBO; 3HAJ WJIM HE 3HAJl OTBETUHK O Oe-
PEMEHHOCTH UCTHIIBI; KAKHE CJIOKMIIMCh OTHOIICHUSI MEXly PEOCHKOM U OTIIOM; CIIOCOOBI C TIOMO-
1160 KOTOPBIX CTOPOHBI MBITAIUCH PA3PEUINTh KOHQIIUKT B JOCYA€OHOM MOPSIJIKE U APYTHE.

1 I'paxkjaHCcKkui mpoueccyalbHbIN KoAekc Poccuiickoit @efepanuu ot 14.11.2002 Ne 138-®3 // Cobpa-
HUe 3akoHogaTebcTBa PD. 2002. Ne 46.

2 CemeitHbI Kogekc Poccuiickoit @enepanuu ot 29.12.1995 Ne 223-03 // CobpaHue 3aKOHOAATE b~
ctBa P®. 1996. Nel.

3 JleBsaToBa H. B. 'eHeTHYeckast aKkclepTH3a B CYyI0NPOU3BO/ICTBE MO ZiejlaM YCTaHOBJIEHUS OTLOBCTBA
// OJKOHOMHKa, yIpaBJjeHUe, mpaBo M couuyM: COOpHUK MaTepuasoB IV MexperuoHanibHOM Hay4dHO-
npakTuyeckoit ceteBoil UHTepHeT-koHbepeHuuH, Cumdepomnosab, 20 aexkabps 2020 roga / CocTtaBuTe U:

C.B. lledens, C.B. 3emasiueB. - Cumdepormnosb: O61ECTBO C OTPaHUUYEHHONW OTBETCTBEHHOCThIO «M3aTe/IbCTBO
Tunorpadus «Apuaj», 2020. - C. 128-130..
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JUis 3TOro MOTYT HCHOJNB30BaTbCA PA3IUYHbIE JOKYMEHTBI, TaKu€ KaK CBUIETENbCTBA O
POXKIIEHUH, CBUJETEILCTBA O Opake, Coriacus Ha YCTaHOBJIEHUE OTIOBCTBA U Japyrue. OnHako, s
HOATBEP)KICHUS OTLIOBCTBA MOT'YT OBITh MCIOJIb30BaHbl U ApYyrue (pakThbl, HAIpUMEpP, COBMECTHOE
MIPOKMBAHKE U BEJCHHUE OOIIETO XO3SMCTBA JI0 POXKICHUS peOeHKa.

Pemias Bonpoc o 1oka3arenabCcTBax 10 jeinaM 00 yCTaHOBJIEHUH OTLIOBCTBA, CYJIbl HCXOIST U3
nosioxkeHuit cT. 49 CK P®, cormacHO KOTOpPOH IpH pa3pellieHuu /i1 JaHHOW KaTeropuu NpuHUMa-
IOTCS1 BO BHUMaHUE JII00bIE JJ0KA3aTeNbCTBA, C JOCTOBEPHOCTBIO MOATBEPKAAIOIINE OMOIOIHYECKOe
MPOUCXOXKJCHUE pebeHKa OT KOHKpeTHOro juma. K TakuMm qoKa3aresibcTBaM OTHOCATCS JIIOOBIE
(bakTHuecKre JaHHbIE, YCTAHOBIICHHBIE C UCIIOIb30BaHUEM CPEJICTB JOKA3bIBAHUS, IEPEUHUCICHHBIX
B cT. 55 I'TIK PO®.

BaxHO OTMETUTH, UTO TYT TOXKE€ €CTh HEKOTOpbIE NMPHUYUHBI, MIPEMATCTBYIOIINE J10Ka3bIBa-
Huto. K TakuM MOXHO OTHECTH CBUAETEILCKUE ITOKA3aHUS, KOTOPbIE MOTYT OBITh HE BCETNA 1OCTO-
BEPHBIMHU, IOCKOJIbKY CBHJETENIN MOTYT ObITh 3aMHTEpEcOBaHbl B Mcxone nena. [loaromy cyabl oT-
HOCSITCSl K TAKUM I10OKa3aHUSM OCTOPOYKHO UM MPOBEPSIOT UX HA 10CTOBEPHOCTH. ClIeyeT TakkKe OT-
METHUTb, YTO OT POJICTBEHHUKOB MOPOH CIIOKHO MOJIYYHUThH MOJHYIO MH(OpMALHI0 00 00CTOATENb-
CTBax J€jia, IOCKOJIbKY OHH, 001a/as «CBUJETEIIbCKUM UMMYHHUTETOM», BIPAaBE OTKA3aThCs OT MO-
KazaHuW poTuB Onu3kuX (1. m. 2 u 3 4. 4 cT. 69 I'TIK PD).

Koncturymmonssiii Cyn P®, omHako, copMupoBai MO3HMIMIO, COTIIACHO KOTOPOH «OCY-
IIECTBJICHHOE (heiepalibHBIM 3aKOHOATENIEM B PaMKax €ro BeJIE€HUS M3MEHEHHE IO/X0/a K OLICHKE
JI0Ka3aTeIbCTB MPU YCTAHOBJIEHUN OTLIOBCTBA HE O3HAYAET IOJIHBIM OTKa3 OT IPEIyCMOTPEHHBIX B
IIPEXHEM 3aKOHOJIATEIbCTBE KPUTEPHUEB, B YACTHOCTU OT MOATBEPXKACHUS OTLOBCTBA (DAKTOM COB-
MECTHOTO BOCIIHTAHHS JTHO0 Conepkanus pedenkan’,

Hecmotps Ha To, uro Konctutynunonsnsiii Cyq PO «octaBui B cuiie» COBMECTHOE MTPOXKHUBA-
HUE U BEJCHHUE OOIIET0 X035 HCTBAa Marepblo peOeHKa U OTBETUYMKOM KaK OOCTOSITENbCTBA, KOTOPHIC
JIOJDKEH IPUHUMAaTh BO BHUMaHUE CyJ, pacCMaTpuBasi J1ej1o 00 yCTaHOBJIEHUH OTL[OBCTBA, CAMHU CY-
Ibl MO-TIPEKHEMY OTJAIOT IMPEANOYTEHHE 3AKIIOUEHUI0 MOJIEKYISIPHO-TEHETUYECKOW 3KCIEPTU3bI
nepe IpyruMu UMEIOIIUMHUCS JOKa3aTeIbCTBAMM.

MoHO cKa3aTh, YTO CIOXKHUBIIASICS TEHACHLNS B MPABONPUMEHUTEIBHON MPaKTHKE MOJIHO-
CTbIO OTBewaeT uHTepecam pebenka. Kak ymomuuaer O.1O. JloruHoBa, pa3BUTHE MEIUKO-
OMOJIOTMYECKUX METOJOB, U, B YACTHOCTH, METO/Ia «T€HOMHOH NaKTUJIOCKOIIUUY, MO3BOJISET yCTa-
HABIUBATH TIPOUCXOKICHIE PeOEHKa OT ONpeIeIeHHOTO YeloBeKa IPaKTHIeCcKH 0e30mu60aHo?,

Tak, HanpuMep, Kak CleayeT U3 coaepKaHMs peuieHus [[3ep>KMHCKOro paiiloHHOTO cyfa T.
Bosnrorpana ot 07.12.2017 r. mo nemy Ne 2-10259/2017, uctuna o6paruiach B Cy/ ¢ HCKOM K OTBET-
YUKy 00 YCTaHOBJIEHWH OTLOBCTBA B OTHOILIEHUHU €€ HECOBEPIIECHHOJETHETO pedeHKa, B 000CHOBa-
HUe TpeOOBaHUH yKazaja, 4TO OHA COCTOsAJAa B OMU3KHUX OTHOIIEHUSX C OTBETYMKOM, B XO/I€ KOTO-
pBIX y Hee poamiack 104b. CynoMm, ¢ LIeIbI0 IPOBEPKU JOBOAOB OTBETYMKA 00 OCIapyBaHUM OTIOB-
CTBa B OTHOLIEHUHU peOeHKa, ObljIa Ha3HaYeHa Cy/1leOHO- MEeTUIIMHCKas SKcnepTh3a. 113 BEIBOIOB Cy-
NeOHO-METUIIMHCKON MOJIEKYJISIPHO-TEHETUYECKON AKCIEPTU3bI, CIEAYET, YTO BEPOSTHOCTH MPOUC-
XOJKJIEHHs peOeHKa OT OTBETUHKA MO AeTy - He Hike 99,9575%:.

WNutepnperupys conepxkanue cT.49 CK P®, npaBonpuMeHnTENbHAs NMPAKTHKA U JOKTPUHA
CEMEINHOTrOo MpaBa, OCTaBIAIOT, TEM HE MEHEE, MECTO U JJIs IPYTHX JOKA3aTeIbCTB, HE OrPaHUYNBAs
KpyT J10Ka3aTeJIbCTB 3aKJIIFOUEHUEM MOJIEKYJIIPHOT€HETHYECKON sKkcrepTu3bl. Kak cnenyer u3 m.19
IToctanosnenus [lnenyma BepxoBHoro Cyna P® ot 16.05.2017 Ne 16 «O npuMeHeHuu cynam 3a-
KOHO/IaTEeJIbCTBA MIPU PACCMOTPEHUU JeJl, CBSI3aHHBIX C YCTAaHOBJICHHEM IPOMCXOXKIEHUS JIeTei»,

1 Onpegenenue Koncrutyuuonsnoro Cyga PO ot 17 okTsa6ps 2006 r. N2 414-0 «0O6 oTKase B NIPpUHATUU
K PacCMOTPEHHIO Kanobbl rpaxkaaHku JlykpsHeHko [lappy BiafuMUpoBHBI HAa HapylLleHUe ee KOHCTUTYLUOH-
HBIX IIPaB YacTblo BTOpo# ctaTbu 48 Kogekca o 6pake u cembe PCPCP» // CIIC «KoncyapranTllaroc».

2 Jlorunosa 0.10. CyeGHBIN MOPsAL0K YCTAaHOBJIEHUS OTLOBCTBA // BecTHUK YAMypTCKOTO yHHUBEPCHU-
TeTa. 2009. Ne 2. C.229-237.

3 PemeHue /[I3ep:KMHCKOTO paiioHHOTO cyja r. Boarorpaga ot 7 gekabps 2017 r. mo geny Ne 2-
10259/2017 //

Cyne6Hble M1 HOpMaTUBHBIe akThl P® [InekTpoHHbIN pecypc]. URL:http://sudact.ru (gaTta obpauieHus:
15.04.2024).
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TaKHe JT0Ka3aTebCTBA MOTYT OBITh MOJyYEHbl U3 OOBSACHEHUN CTOPOH U TPEThUX JIUII, MOKAa3aHUN
CBUJETENEH, MMCbMEHHBIX U BEIIECTBEHHBIX JOKA3aTEJIbCTB, ayln0- U BUACO3ANNUCEN, 3aKIOUEHUN
KCTepToBL.

AHanu3upysi pojb CBUICTEIbCKHX TMOKA3aHUH MPH yCTAaHOBJICHHH OTIOBCTBA B CyAEOHOM
MOpsAJIKe, OTMETUM, YTO B JOKTPHUHE CEMEIHOro mpaBa BbIPAOOTAIOCh OCTOPOKHOE OTHOIIEHHE K
CBHJIETEJILCKUM TOKa3aHusM. VccienoBaren OTMEYaloT, YTO MOKA3aHUs CBUAETENCH JTOJIKHBI 00-
Ja1aTh MPU3HAKOM OTHOCHUMOCTH, TO €CTh COAepXKaTh B ce0e JaHHbIE, UMEIOIIME OTHOLIECHUE K Je-
ay. Ecan B noka3aHUsX CBUAETEIEH UMEIOTCS CYIIECTBEHHbIE IIPOTUBOPEUHS, TO OHU HE PUHUMA-
I0TCS BO BHUMAHHE CYIOM, HE MOTYT OBITh MOJIOKEHBI B OCHOBY CyleOHOTO peleHus>.

OO6cTosTENbCTBA, KOTOPBIE MOTYT OBITH YCTAHOBJICHBI CYAOM C MOMOIIBIO CBUAETEIBCKUX
MOKa3aHuM, OOBIYHO CBOIATCA K (paKkTaM COBMECTHOTO MPOXKUBAHUS MaTrepu peOeHKa U OTBETYHKA
1o Jiesry 00 yCTaHOBJICHMM OTIOBCTBA. YacTO M3 CBUAETENLCKUX MMOKa3aHUN CTAHOBUTCS SCHBIM U
ydacTue MpearnoaaraeéMoro oTia B BOCOUTAaHUH peOeHKa.

Tak, B 4aCTHOCTH, KaK CIeIyeT u3 MoKa3zaHui cBujeteneit mo nemy Ne 2-723/2017 B mpowus-
BozicTBe boOGpoBckoro paiioHHOrO cyna Boponexckoil o6mactu, nepBblii CBUAETEIbh B Cy/IeOHOM 3a-
CeJlaHuM MOKa3aja, YTO XOPOIIO 3HAKOMa C MCTIIOM M OTBETYMKOM. Eif M3BeCTHO, 4TO OBIBIIUN CY-
MIPYT UCTHUIIBI HE SIBISETCS OMOJOTHYECKUM OTIIOM peOeHKa, Tak Kak (pakTHueckue OpayHble OTHO-
LIEHMs] MEKYy HUM U UCTULEH NpeKpauleHbl. B KBapTUpe UCTUILBI MPOKUBAT OTBETUYUK, KOTOPBIN
SBIISIETCS OTLIOM peOeHKa.

Bropoii cBuznerens nokasana cyay, 4TO UCTHIA BCIOAY MOSBISUIACh C OTBETYMKOM, OHH IIPO-
YKUBaJI1 COBMECTHO B €€ KBapTUPE, Y HUX POAMIICS ChIH, KOTOPOTO OTBETYUK IIPU3HAET, BOCIUTHIBA-
eT M CONEPKUT MAaTepPHATbHO .

Takum o0pa3oM, CBUIETENHCKHUE MOKa3aHUSA B JieJe 00 yCTaHOBJIEHHM OTIIOBCTBA HMMEIOT
BCIIOMOTATEeIbHYIO POJIb, HAIPABJICHBI HA YTOUHEHHE (DAKTHUECKHX OOCTOSTENLCTB JIeNia, U, Ha Hall
B3IVIS1, HE MOTYT SIBJIATHCS IOCTAaTOYHBIMU JJIs1 OIIPEIETICHUSI OTLIOBCTBA.

B psine ciydaeB ¢ 1enbl0 YCTAHOBJICHHUS MPOUCXOXKIICHHSI peOCHKAa MOXKET MPOHU3BOAUTHCS
Cy1eOHO-MeIMIIMHCKas SKCIIepTH3a, HallpuMep, TMHEKoJIoruyeckas, ononorndeckas u ap. OcHOBO-
MoJIararoIel 1esblo Ha3HaYeHUs CyJeOHO-MEeIUIMHCKON SKCIEPTU3bI MO AejaM 00 YyCTaHOBJIEHUU
(akTa OTIIOBCTBA SBISETCS pa3pelieHrne BOIPOCOB, CBA3aHHbIX C YCTAHOBJIEHUEM (paKTa OTLIOBCTBA,
HanpuMep, ¢ LEebI0 YCTAaHOBJIEHHUS! CIOCOOHOCTH OTBETYMKA K JIETOPOKIACHUIO, IEPHO/IA 3aUaThsl U
ap. Kak mokaspiBaeT npakTHKa, B OONBLIIMHCTBE CIy4yaeB HAa3HAYaeTCs B CIIydae OTKa3a OTBETUMKA
oT npu3HaHus (akra otroscTBa. Ha ocHoBaHuu ct. 41 ®@enepanbHoro 3akoHa oT 31.05.2001 Ne 73-
@3 «O rocynapcTBeHHOH CyneOHO-IKCIIEPTHOI AearenbHocTU B Poccuiickoii denepanumy, a Takxke
rpaxkaaHcko-mporeccyanbHbix HOpM [TIK P® cynebHas skcnepTrza MOXKET OCYIIECTBISITHCS BHE
rOCYJIapCTBEHHBIX CY1€OHO-3KCIIEPTHBIX YUPEKICHUN JIMLIaMU, UMEIOIIMMU CIellhaibHble 3HAHUS B
cdepe HayKH, TEXHUKH, UCKYCCTBA WJIM PEMeCIIa, HO HE BBICTYNAIOIIMMHU B KaYECTBE TOCYAAPCTBEH-
HBIX CYJI€OHBIX SKCIEpPTOB®.

CyneOHO-MeIUIIMHCKAs IKCIEPTU3a MOXKET OBbITh HAa3HAYE€Ha CyAOM Ha CTaJUM MOATOTOBKU
7ena K cyaeOHOMy pa30uparenbCcTBy JUOO Ha 000 cTaguu cyaeOHOro pa3oupareiabcTBa A0 MO-
MEHTa BBIHECEHHUSI CYJOM PELISHHUs 110 CYLIECTBY CIOpa.

Tak ke MpOOJEMHBIM SIBIISICTCS TO, YTO (PAKT MPOBEAECHUS T€HETUYECKOH SKCIEPTH3bl HE
BCErJa ycTpaHsieT 00OCHOBAHHbIE COMHEHHS MPH PEIICHUU IO JieJlaM YCTaHOBJIEHHS OTLOBCTBA B

1 lMoctaHoBnenue [lnenyma BepxoBHoro Cyga PO ot 16 mas 2017 r. N2 16 «O npuMeHeHUH CyZaMHU 3a-
KOHO/IaTeJIbCTBA IPU PacCMOTPEHUH JieJl, CBA3aHHbIX C yCTAaHOBJIeHHWEM IPOUCXOXKJeHUs AeTel» // BroseTeHb
BepxosHoro Cyzna P®. 2017. Ne 7.

2 KysHnernoBa 0.B. YcraHOB/IeHHE OTIIOBCTBA B CyieOHOM nopsifike // BecTHUK Yesisi6UHCKOTO ToCcyaap-
cTBeHHOro yHUBepcuTeTa. 2012. Ne 37 (291). C. 31-35.

3 Pemenue bo6poBcKoro palioHHOTO cy/ia BopoHexckon obyactu oT 15 gekabps 2017 r. mo geay Ne 2-
723/2017 // Cyne6Hble u HOpMaTUBHbIe akTbl PO [JnekTpoHHbIN pecypc]. URL:http://sudact.ru (zaTa o6pa-
mweHus: 15.04.2024).

4 ®depepanbHblil 3aKoH oT 31.05.2001 Ne 73-@3 «O rocysapcTBEHHOHU Cy/le6HO-3KCIIEPTHON JlesiTe b-
HocTH B Poccuiickoit @enepanun» // Co6panue 3akoHogaTenbcTBa PO, 2001. Ne 3. Ct. 2291.
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Cy[1eOHOM TOpsIZIKE, TOCKOJIBKY MPOLEAypa TeHETUYECKOM IKCIEPTU3bl U B3ATUS MPOO IS €€ Mpo-
BEICHMSI Ha ITPOLIECCYATIbHOM YPOBHE HEIOCTAaTOYHO YIOPSOYCHBI.

Crenuduka 10Ka3blBaHUs 10 JenaM 00 YCTAHOBJICHMM OTLIOBCTBA 3aKJIHOYAETCS TAKXKE B
TOM, YTO B TaKHX JeJlax HEOOXOIUMO YUYHTHIBATh MHTEPECHl peOCHKA U €ro OJaronpusTHOE pa3BH-
tue. Pe3ynbprarsl nccienoBaHui U apyras MH(OpMaLus TODKHBI ObITh aHAJIM3UPOBAHBI C YYETOM
31010 (axropal.

B nHacrosiiee BpeMsi mpaBoBO€ perylIupoBaHUe MPOOIEMbl YCTaHOBICHHSI OTLOBCTBA (Mare-
PUHCTBAa) OYEHb AKTYaJbHO, MOCKOJIBKY MMEHHO YCTAHOBJIEHHME IIPAaBOBOIO CTaryca peOeHKa, po-
JOUBLIETOCS OT CyppOraTHOM MaTepH, SIBIAETCA KOJUIM3HMOHHBIM BOIPOCOM. B 3TOM 3akmrouarorcs
aKTyaJIbHOCTb JAHHOT'O SIBJICHHUS.

ITpu paccMoTpeHMH NMPOOJIEMBbl YCTAaHOBICHHS OTLIOBCTBA MJIM Mar€pUHCTBA CTOMT YIOMS-
HYTh TOT (pakt, uro CemeitHblil Konekc Poccuiickoii @eneparuu B Tekcte ad3. 2 m. 4 ct. 51 yeTko
IPENHUCHIBAET HEOOXOAUMOCTh IOJIyYeHHs] TMCbMEHHOI'0 COIVIacusi CypporaTHOl marepu Ha ocCy-
IIECTBJICHUE IOPUINYECKON 3aIUCH O TaHHBIX OMOJIOTUYECKUX poxuTeneil poxaeHHoro pedenka. To
€CTh B JIAaHHOM CJIy4ae 3aKOHOZATesb IPSMO MIPENyCMAaTPUBACT IPEUMYILIECTBEHHOE IIPABO KEHILH-
HBI, ()AaKTHYECKU PONMBIICH peOeHKA, HAa COBEPIICHHUE ACHCTBUI M0 BHECEHUIO KOHTAKTHBIX M MHBIX
JAHHBIX O OMOJIOTMUYECKUX POAUTEINAX ITOro pedeHka. J[pyruMu cioBaMu, KEHIIMHA, SBISIONIAACS
CyppOTraTHOW MaTepbl0, UMEET OE3yCIIOBHBIN MPUOPUTET B PEIICHHH BOIIPOCA O TOM, KTO (haKTHUe-
CKH U IOPHIMYECKH B KOHEUHOM UTOre Oy/eT NPU3HaH OTLOM U MaTepblo POXKACHHOIO €10 peOeHKa.

B cnyudae, xorma cypporarHas Marbk OTKa3bIBAa€TCs OT IOMIIMCAHMS TAKOIO poja COIlacus,
OMOJIOTMYECKHE POJUTEIN HE UMEIOT HUKAKUX CPEJICTB IOPUANYECKOH 3alUThl CBOUX MPAB U IPaB
HOBOPOXKZEHHOTO. OTCYTCTBUE NIPaB y OMOJOTHUECKUX POIUTENEH OBITh 3aTMCAHHBIMU B KaueCTBE
OTLa U MAaTepHU HOBOPOXKIEHHOIO BJIEYET HEBO3MOXKHOCTH Ul HUX B IIOJHOW MeEpeE IO0JIb30BaThCs
CBOMMH POTUTEIBCKUMH NPABaMHU, PABHO KaK M OCYIIECTBISATH OO0S3aHHOCTH 1O BOCIIUTAHHUIO pe-
Oenka. PakTUYECKU HAJIMYHME COIVIACUS CyppOraTHOM MaTepH Ha 3allUCh B Ka4yeCTBE POJUTEIEH sB-
JsieTcs pemaromuM (HakTopoM B BOIIPOCE OMPEACTICHUS BO3MOKXHOCTH OCYIIECTBICHHUS TeHETHYE-
CKUMH POJUTEISAIMH CBOMX MpaB. [IpobiaeMHBbIi acneKkT 371ech COCTOUT B TOM, YTO COIVIACHO HOpMaMm
neuictByromieit Koncturyiuu PO HUKTO HE MOXKET OBITH JIMIIEH CBOUX MpaB. VckimroueHus nomyc-
KaloTCs JIMIIb TPU HAJIWYMKM COOTBETCTBYIOLLETO pELICHUs cyzna. B Bompoce cypporarHoro mare-
PUHCTBA Bce pemaeT (popManbHbIi JOKYMEHT, IOANMCHIBAEMbIN cypporarHoi Marepbto. CBOMM OT-
Ka30M IOJHICHIBATh TAKOE COINIACHE CypporaTHasi MaTh (paKTUUYECKH JIMIIAET APYTHX JIMI UX 3aKOH-
HBIX IIPaB. DTH K€ MOJ0KEeHUsI TyonupyeT U 1. 5 cT. 16 denepanbHoro 3akoHa «O0 akTax rpaxaaH-
CKOTO COCTOSHHUSA» OT 15 Hoa6psa 1997 1. Ne 143-D32,

[Tpu Takoil Mo3uIMK 3aKOHOMATENIEN MOAPHIBAETCS BECh MHCTUTYT CEMbHU, MOCKOJIbKY Orpa-
HUYEHHUE B IIpaBax (PaKkTHUUECKUX pOJHTEIEeH peOeHKa OCYIECTBISETCS M0 BOJICU3BABICHUIO TPETh-
ero yinna. CoxpaHeHHe CeMEWHBIX LIEHHOCTEN M YKpEeIUIeHHE HHCTUTYTa CEMbU JIE)KUT B OCHOBE Ce-
MeiHOl nonuTukH, npoogumoit [Ipesunentom Poccuiickoit @enepanuu, a 3Hau4uT, A0pabOTKY U
y4eT MpOoOJIEMHBIX acCHEeKTOB, BBIBICHHBIX B CeMelHOM KoJeKce, HEOOXOIMMO OCYIIECTBISTH B
YCKOPEHHOM pEXHUME U YAEIATh ’TUM BOIIPOCAM MOBBILIEHHOE BHUMAHUE.

[Tpouecc ycraHoBneHus GakTa OTHOBCTBA B CyZIeOHOM MOPsAKE MPOU3BOJUTCS B Cllydae, KO-
raa peOeHOK POXKIAeTCs Yy JIUI], He COCTOSIIMX B Opake, a TaKkke MPH OTCYTCTBHH COBMECTHOTO 3a-
SIBJIGHUSL POAMTENEeH MM 3asiBiIeHHs oTia pebeHka. [Ipu3HaHue OTIOBCTBA B CyAeOHOM MOpSIKe
MOXeET OBITh peaIn30BaHO IyTeM IOJa4YM 3asBICHHS OJHUM W3 POAUTENEH, ONEKYHOM (TIOneyuTe-
neM) peOeHKa WM B COOTBETCTBHH C 3asBJIEHUEM, KOTOPOE MOXKET OBITh MOAAHO CAaMUM PeOEHKOM
M0 TOCTHXKEHHUU UM coBepleHHoeTus. CieyeT OTMETHTb, YTO CY/I€OHBINH MOPAOK YCTaHOBJICHUS

1 lOnamesa 0. H. YcTaHoBsieHHe OTI[OBCTBA B cyie6HOM nopsake // [Ipodeccuonan roga 2021 : C6op-
HUK cTaTted MexAyHapoAHOTo npodeccHoHaTbHO-UCC/Ie10BaTENbCKOTO KOHKYpca, [leTpo3aBosck, 02 aBrycra
2021 ropa. - lleTpo3aBoAck: MexAyHapOoAHBIN LeHTp Hay4yHoro naptHepctBa «HoBas Hayka», 2021. - C. 126-
131.

2@epnepanbHblil 3ak0oH 0T 15.11.1997 Ne 143-93 «06 akTax rpaxaaHckoro cocrosiHusi» // CobpaHue
3axkoHozaTesbcTBa PP. 1997. Ne 47. Ct. 5340.

252



OTLIOBCTBA PEIIAMEHTHPOBAH 3aKOHOM B CIIy4ae CMEpPTH JIMLA, KOTOPOE MPU3BAJIO CUYUTATh Ce0s OT-
IIOM, HO HE COCTOSJIO B 3aPETHMCTPUPOBAHHBIX OTHOIIEHUSIX C MaTepPhI0 peOCHKA.

3aKOHOM YCTaHOBJIEHO, YTO CYJl — 3TO Ba)XKHbIM 00BEKT JoKa3biBaHMA. [IpenMeTom noka3bl-
BaHU 10 pacCMaTpuBaeMoOMYy JeNTy TPU3HACTCS COBOKYIHOCTh CBEICHUH O (paKkTax, KOTOpble ObLTN
IIOJIyY€HBI B YCTAHOBJICHHOM 3aKOHOM Iopske. Ha OCHOBE M B COOTBETCTBUU € IIPEICTABICHHBIMU
A0Ka3aTClIbCTBAMU Cyd YCTAHABJIMBACT HAJIMYUC HUJIU OTCYTCTBUC O6CTO$ITCJIBCTB, 000CHOBEIBAIO-
IIMX BO3pa)kK€HUsI TPeOOBAHUS CTOPOH, YYAaCTBYIOIIMX B IPOLECCE, a TAKKE MHBIX 00CTOATENBCTB,
KOTOPBIC UMCHOT HCTIOCPCACTBCHHOC 3HAYCHHUC IJIA 00BEKTUBHOIO PaCCMOTPCHHUA U IIPABUIIBHOI'O
paspeuieHus aena. Ilpu sToMm B nporecce cyaeOHOro pa3ouparenbcTBa HE BCe CBEIEHUS O (akTax
JIOIKHBI OBITH JOKa3biBaeMbI'. B mpolecce cyneGHOT0 MPOM3BOACTBA MO Jely 06 YCTaHOBIEHUH
OTLIOBCTBA CyJl IPUHUMAET BO BHUMAHUE J0KA3aTeIbCTBEHHYIO 0a3y, KOTopas OlpeaeseTcs J0CTo-
BEPHOCTBIO, JIOIYCTUMOCTBIO U OTHOCUMOCTBIO, @ TAKKE MOXKET CBOUM COJIEPKaHUEM ITOATBEPIUTH
(bakT npoucxoxeHus: peObeHKa OT IpeAnoiaraeMoro Juna. B kauecTBe J0Ka3aresbCTB CTOPOHAMU
MOTYT OBITE MMpEACTABJICHBI: CIIPABKH, BBIIIMNCKH, KBUTAHIIUN 00 omare KOMMYHAJIbHBIX HJIaTe)Kef/'I,
NOATBEpXKAaroIMe (GakT COBMECTHOIO IPOKUBAHUSI MAaTEPH U MIPENOIAraeMoro OTLa 0 pPOXKACHUS
peOeHKa, 3amuch Ha YKa3aHUe JIMIA OTIOM peOeHKa B KapTe BeleHHs OEpeMEHHOCTH U UCTOPHH PO-
noB. CBeieHUsAMH, 00JIaAAIONIUMH JJOKA3aTeIbCTBEHHBIM XapaKTepPOM, MOTYT SIBISATbCS KBUTAHIIMU
O JICHEeXKHBIX MEPEeBOJaxX Ha COAEp)KaHUE YKEHIIMHBI KaK J0 POXKIEHHs peOeHKa, TaK W IMOCIE ero
POXACHHUS, IOKAa3aHUsI CBUACTEIEH O XapaKTepe B3aMMOOTHOILIEHUI Mexay cTopoHaMmHu. Yaiue Bce-
ro B Ka4eCTBE JI0KA3aTEJIbCTBA, MOJATBEPKIAIOIIET0 POJCTBO PEOEHKA U MPEAINoaraeMoro orua, B
CYZl IPEICTABIISIETCA CIIPaBKa O IPOBEACHHON I'€HETUYECKOHN SKCIIEPTU3E.

Jlannast mporierypa IpoOBOJUTCS C LIEJIbI0 OOHAPYKEHUS (PAKTOB U UX COIOCTABIICHUHN IIyTEM
UCClIeIoBaHUs OMOJIOTMYECKUX MaTtepuaioB. IlpeacTaBieHHbli BUA JOKa3aTeIbCTBA CUUTAETCS O-
HHUM M3 BCCOMBIX IIPHU OMPECACICHUN d)aKTa OTHOBCTBaZ.

AHanu3upys IEUCTBYIOLIEE MPOLIECCYalIbHOE 3aKOHOAATENBCTBO, a TaKXKE MPaBOIPUMEHU-
TEJNBHYIO TPAKTHKY IO JielaM 00 YCTAaHOBJICHHWHU OTIIOBCTBA, CIEIyeT OOpaTHTh 0CO00€ BHUMaHHE
COZIEpP’KaHUIO J0KA3aTeIbCTBEHHONW 0a3bl, KOTOpasi MPEACTaBIAIOTCS cTOpoHaMu B cyad. [Ipu ompe-
ACJICHUHU MMPEAMETA JOKA3bIBAHUSA CyAYy HAJIC)KUT BKIIFOYATh B HCTO HE TOJIBKO MaTCpHaJIbHBIC, HO U
nporeccyanbHble (akThl, HIMEIOIINE CYIIECTBEHHOE U MEPBOCTENIEHHOE 3HAYEHUE JJIsl paccMaTpu-
BaeMoro Jiena. B mpakTuke Hepelko BCTpedaroTcs ciaydyau HpeicTaBiieHus (ambcupuupoBaHHBIX
CIPaBOK O NMPOBEACHHOM reHEeTHYECKOM IKCIIEPTU3e, a TAKXKE CBEIEHU, KOTopble ObLIIN ChOPMUPO-
BaHBI B PE3YJIbTaTe HEJOCTOBEPHBIX, «KYIICHHBIX» IOKA3aHUN CBHUJIETEIEH.

Crnenyer OTMETUTh, YTO BCIIOMOTATENIbHBIN XapaKTep UMEIOT, U IUCbMEHHBIE U BEIIECTBEH-
HbIE J0Ka3aTesbcTBa. CI0KHO TIPH 3TOM COTJIACUTHCS ¢ TIo3uIiinel, BeickazanHoi O.B. Ky3nerosoii,
KOTOpas IOJIaraeT, 4To K JOKa3aTelIbCTBaM, C JOCTOBEPHOCTBIO IOATBEPKIAIOLIMM OTLOBCTBO,
MOYXHO OTHECTHU TAKXKE CIIPABKU )IGTCKOI\/II IMOJIMKJIMHUKH, U3 KOTOPBIX YCMAaTPUBACTCA, YTO OTBCTYHK
IPUHUMAJT aKTUBHOE y4acTHE B BOCIIUTAHUM PeOCHKA: PETYISAPHO MPUXOAUI HAa MPUEMBI BMECTE C
MaTephio peOeHKa, OpraHM30BbIBaJl 00CIEI0BaHUE U JIEUEHHE, TPUOOpeTall 10pOroCTOsALINE JeKap-
CTBa, CaM MOMOTaJl yXaXXHBaTh 32 OOJBHBIM PEOCHKOM, YISl ¢ peOEHKOM Ha YIHWIE; CIPAaBKU U3
JIETCKOT'0 CaJia, U3 KOTOPBIX CIEYET, YTO B KypHaje JETCKOro cajia cBeAeHHs 00 oTie pebeHKa Obl-
JIM 3alMCaHBl CO CJIOB MaTepu peOeHKa; UCTOPHUS POJIOB, B KOTOPOM OTIIOM peGeHKa cO CIIOB MaTepu
3amicaH OTBETYHK, MEJUIIMHCKas KapTa Marepu pebenka’. [103ToMy yKka3aHHBIE HCCIeIOBATEEM
JI0Ka3aTeNbCTBA HE SBJIAIOTCS TOCTATOYHBIMHU JUUIsl YCTAHOBICHUS (PaKTOB, UMEIOIINX 3HAUCHHUE /IS

1T'punb E. A. OLleHOYHBIH PU3HAK 0011eN3BeCTHBIX GpakToB // [IpaBoBOe obGecneyeHre arponpoMbIil-
JIEHHOTO KOoMILJIeKca: 346 coBpeMeHHOe NPaBOBOEe PEry/JMPOBaHNE U NMEPCIEeKTHUBbI PAa3BUTHS 3aKOHOAATEJb-
ctBa: ¢b. cT. Il Bcepoc. (HaunoHa/IbHON) Hay4.-TpakTH4. KOHO. (cuMno3uyMa). - Kpacnogap, 2021. - C. 78-82.

2 IlocranoBsienue [lnenyma BepxoBHoro Cyga P® ot 16 mag 2017 r. Ne 16 «O npuMeHeHUH CyZaMHU 3a-
KOHOJATeJIbCTBA NPH PAaCCMOTPEHHUH JieJl, CBSI3aHHBIX C YCTAHOBJIEHHEM NTPOUCXOXKJEHUS JieTel» // BrosuieTeHp
BepxoBHoro Cyzna P®. 2017. Ne 7.

3 KysHeroBa 0.B. YcTaHoB/IeHME OTIIOBCTBA B Cyie6HOM nopsifike // BecTHUK Yessi6UHCKOTO TocyAap-
CTBeHHOTO YyHUBepcuTeTa. 2012. Ne 37 (291). C. 31-35.

253



Jena, M JIOJDKHBI paccMaTpUBaThCs TOJBKO B JIOMOJHEHHWE K 3aKIIIOYEHHIO MOJIEKYISIPHO-
TCHETUYECKOU IKCIIEPTU3BI.

Jlenas BBIBOIBI U3 MIPOBEJCHHOIO UCCIIEOBAHUS, MOKHO CKa3aTh, YTO TPEOOBaHUS, KOTOPHIE
IPEIBABISIIOT 3aKOHO/ATENbCTBO, MPABONPUMEHUTENbHAS MPAKTUKA U JOKTPHUHA K JI0KA3aTellb-
CTBaM, MCIIOJIb3YyEMbIM MPU YCTAHOBJICHUH OTIOBCTBA B CYI€OHOM IMOPSJIKE, HE SBISIOTCS MOCTOSH-
HBIMU.

B nacTosiiiee Bpemsi MpaBONpPUMEHUTENbHBIE OPraHbl OTJAIOT MPUOPUTET 3aKIIOUEHUIO MO-
JEKYISPHO-TEHETUUECKOM IKCIEPTU3bI MEpe APYTMMHU BO3MOXKHBIMHU JI0Ka3aTEIbCTBAMU 110 JIEIY
00 yCTaHOBJIEHHU OTLOBCTBA. [Ipy 3TOM K YHMCIy MHBIX BO3MOXKHBIX JIOKa3aTeNIbCTB MO JeiIy 00
YCTaHOBJICHUH OTIIOBCTBA CIIEIYET OTHECTH OOBSICHEHUS CTOPOH M TPETHHX JIMII, TOKa3aHUS CBUJE-
TeJel, MMChbMEHHBIE U BEIIECTBEHHBIE JI0KA3aTeNIbCTBA, ayAHO- U BUIE03aIUCH.

Takum oOpaszom, crieruduKa T0Ka3pIBaHUS 10 JAejaM 00 YCTaHOBJIEHUH OTIIOBCTBA SBISCTCS
CJIOKHBIM M OTBETCTBEHHBIM IIPOIECCOM, TPEeOyeT Cepbe3HOro MoaXoJa U MPEeA0CTaBICHUS TOCTO-
BepHBIX nokazarenbcTB. Ctout BHecTH B ['TIK PO monoxkenus o mopsiake ordbopa OMOIOTHYECKOTO
Marepuaia, MecTa mpoBe[eHHs] 0TOOpa, MmpaBmiia oQopmIleHUsT 00pallleHus WIH TPAaHCTIOPTUPOBKH
Omomarepualia B JKCIEpTHYIO Jlaboparoputo. Bo m3bexanue cyneOHON ommuoOKu B3sTHE TIPOO OMo-
JIOTUYECKOT0 MaTepuaja JOMyCTUMO MpU O0OOIOIHOMN SIBKE CTOPOH B IKCIEPTHOE YUPEKIACHHE, UYTO-
OBl HM OJTHA M3 CTOPOH HE MOIJIa COMHEBATHCS B ICTUHHOCTH JIMYHOCTH, YYACTBYIOIICH B AKCIIEPTH-
3e. [Ipu 3TOM HE0OX0MUMO YyUHTHIBATH HHTEPECHl peOeHKa U COOMIONATh MpaBa ero poauTeNel wiu
MOTEHITUATBHBIX OTIIOB.

K BOITPOCY Ob OIIPEAEJIEHUM ITOACYZAHOCTH AEJI, CBA3AHHBIX C
PA3PEHIEHHUEM CIIOPOB Ob ABTOPCKHUX ITPABAX

C. M. CasuHkosa,

cmydenm Opuduyeckozo uHcmumyma HayuoHaibHO20 ucci1edo8amensbckozo
Tomckozo 2ocydapcmeeHHo20 yHUgepcumema, 2. ToMck.

HayuHblii pykogodumeaw: cmapwuti npenodasamens O.11. lllaavHesa.

[IpaBo Ha OXpaHy UHTEJJIEKTyaJbHOU COOCTBEHHOCTH 3aKpeImJieHo B CcT. 44 KoHcTu-
tyuuu P®. K aBTopckum npaBawm, corsnacHo n.1 c¢t.1225 I'K P®, oTHOCATCS MHTe//IEKTyalb-
Hble IPaBa Ha NPOM3BejeHUs HayKH, IUTepaTyphbl U uckyccTBal. Kak M Bce 6e3 UCKII0OYeHUs
npaBa Ha 00bEeKThl IPaXK/JAAHCKUX NpaB, aBTOPCKHE NpaBa MOJJIexKaT roCyapCTBEHHOM 3a-
1uTe B cyZle6HOM nopsiake. OAHUM U3 BOXKHEUIINX HHCTUTYTOB IPaXkZJaHCKOTO Mpoljecca sB-
JIIETCS UHCTUTYT MOACYAHOCTH, KOTOPbIM MO3BOJISIET ONPEJEJIUTDh, B KAKOM KOHKPETHO Cy/i€e
NOJJIEXKUT PAaCCMOTPEHUIO IpaKJaHCKoe Jesio. HopMbl MHCTUTYTa MOACYJHOCTU TpaxKJaH-
CKHUX JleJ1 00eCleYrMBalOT peasr3alUio NpaBa KaX/0ro Ha 3aKOHHBIN Cy/l, KOTOpble 3aKpel-
JieHbl B cT. 47 Konctutyuuu PO u ABaA10TCA HEOOXOAMMBIM 371eMEHTOM KOHCTUTYLLHOHHOTO
IpaBa Ha Cy/leOHY0 3aLUTY.

['paxxpaHckue Jena, CBSI3aHHbIE C 3allUTOM aBTOPCKUX MpaB, NOJBEJOMCTBEHHBI CY-
JlaM 00l1led IPUCAUKIMY, apOUTPAKHBIM Cy/laM U CleLUaJM3UPOBAHHOMY apOUTPAKHOMY
CyZly 10 MHTe/JIeKTyalbHbIM NpaBaM?. OHako B geka6pe 2023 roga Munioct PO paspa6o-
TaJl MPOEKT C MoMpaBKaMu B ApOUTPaXKHbIM MpolieccyalbHbId KojeKec PO, KoTopbiM ObLIO
npeaJioKeHO UCKJIIYUTD Jiesla 00 UHTeJJIEKTYaJlbHOW COOCTBEHHOCTH U3 MOJCY[AHOCTHU CY-
JIOB 001Iel PUCAUKLIMU U CAENATh UX UCKJIIOUYUTEJbHON KOMIIeTeHIIMel apOUTPaKHbIX Cy-
JloB. [IpeanosiaraeTcs, 4To NONpPaBKU BCTYNAT B cuy ¢ 1 auBapa 2026 roja, a fieJia U aJo-
6bI MO ciopaM 006 aBTOPCKUX MpaBaX, IPUHATbIE K NPOU3BOACTBY Cy[aMH 00OIEN IOPUCIUK-

1T'paxkgaHckuit koZekc Poccuiickoit @enepanuu (4actb yetBeprtas) oT 18.12.2006 Ne 230-93 // Co-
6paHue 3akoHoAaTeabcTBa PO. 2006. N2 52 (1 4.). CT. 5496.

2 Bpoxckuit A. A. 3amuTa aBTOPCKUX MpaB B apOUTpakHbiX cygax Poccuiickoit ®Pepepauuu //
[Tpo6siembr Hayku. 2018. Ne5 C. 69
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MM, He pacCMOTpeHHble [0 3TOMN JaTkl, OyAayT paccMatpuBatbcsa COK0 mo npaBuiiam, pei-
CTBOBaBUIMM Ha /JeHb I[PUHATUA COOTBETCTBYWOIIMX JeJl U KaJob K MpPOU3BOJ-
ctBy'.Paccy1as 0 1,eJ1eC006pa3sHOCTH JaHHBIX HOBOBBE/JEHUH, HE06X0AUMO NPOaHATU3UPO-
BaTb NOJCYAHOCTb CY/10B 0011lel IOPUCAUKLUY U apOUTPaXKHBIX CYL0B.

B I'paxxgaHckoM npoueccyasbHOM Kofekce PO BoiiesieHO 4 3BeHa, COCTABJIAOLIUX CH-
CTeMY CyZl0B 0011ell opUCAUKLNU. [lepBbIM 3BEHOM ABJSAIOTCA MUPOBbIE CY/IbH, K IOJCY/HO-
CTH KOTOPBHIX, corsiacHo cT. 23 I'TIK P®, oTHeceHHbI Aesa 0 BblAavye cyAeOHOro MpuKas3a; 0 pac-
TOpP>XeHUU Opaka, eciu Mexy CylpyraMyu OTCyTCTBYeT CIOpP O JAETsX; O paszese Mexay Cy-
IpyramMu COBMECTHO HaXXMTOT'0 UMYyIeCTBa PHU LieHe UCKA, He MpeBbIlaolel NATUAEeCATH
ThICAY pyOJiel; Jesia M0 UMYLIeCTBEHHBIM CIIOpaM, 3a MCKJIYEHHEM Jesl 0 HacJaeJOBaHUHU
MMYILeCTBA U JieJl, BOSHUKAKLIMX U3 OTHOLIEHUH 110 CO3/JaHUI0 U UCII0JIb30BAHUIO pe3yJibTa-
TOB UHTEJIJIEKTYyaJIbHOM J1eATEeJIbHOCTH, IIPU LieHe UCKa, He MpeBbllaliel NATUAeCATH Thl-
cs4 py6Jiell; 10 UMYILeCTBEHHBIM CIIOpaM, BO3HUKAKWILUM B chepe 3aliMThl IpaB NOTPe6HU-
TeJiel, IPU LleHe HCKa, He NMpeBblllalied cTa ThicAY py6Jieil. BTOpbIM 3BeHOM SBJIAIOTCA
palioHHbIE CyAbl, KoTopble corsacHo cT. 24 T'TIK P®, paccmaTpuBaloT rpakJaHCKHe JeJa,
NOACY/ZHblE CyJlaM 00Lel IPUCAUKLIMHY, 332 UCKJIIOUYEHHUEM Jiesl, KOTOpble OTHOCATCS K MO/ -
CYZlHOCTU MUPOBOTO CYy/lbH, BOEHHbIX U UHBIM CIIELIUaJIM3UPOBAHHBIX CY/10B, BepxoBHOTO CY-
Jla pecny6JIMKY, KpaeBoro, 06J1aCTHOTO CyZa, cyZa ropojia dpesepabHOr0 3Ha4€HUs, Cy/a aB-
TOHOMHOM 06J/1aCTH, aBTOHOMHOTI'0 OKpYyra, a Takxke BepxoBHoro Cyna P®. TpeTbe 3BeHO -
BEPXOBHbIE Cy/bl pecny6J/IMK, KpaeBble, 00J1aCTHBIE CYy/ibl, CY/bl TOPOJOB desepalbHOr0 3Ha-
YyeHHUsl, Cy/ibl aBTOHOMHOW 06J1aCTM U aBTOHOMHOT'O OKpyra, KOTOpbIM corsacHo cT. 26 ['TIK
PO, noacyaHbl fiena, cBI3aHHbIE C TOCYJapCTBEHHOM TaliHOM; COPbI O MPHU3HAHWUU U MCIIOJI-
HEHUU pelleHUHd MHOCTPAHHBIX CYJ0B M MHOCTPAHHBIX TPETEHWCKHUX CYA0B (apOUTparkew).
Takxe I'TIK P® BbifesisieT cnenyMaibHy0 KOMIIETEHIIMIO, 3aKpenyieHHyto 4. 3 cT. 26 ['TIK aasa
MockoBCKOIo ropoiCKOTro Cyza, a UMeHHO, MOCKOBCKHM rOpPOJCKOM CyJi, pacCMaTPUBAET B Ka-
yecTBe CyJa NepBOM MHCTAHLMU TPaKJaHCKHE Jiesla, CBA3aHHble C 3alMTOM aBTOPCKHUX U
(nn) cMexHbIX NpaB, KpoMe NpaB Ha poTorpadpuyeckrve Npou3BeJleHUs U MPOU3BEJEHHS,
NoJIyudeHHble  cnocob6aMu,  aHaJOTMYHbIMUM  ¢oTorpaduu, B  MHPOPMALMOHHO-
TeJIEKOMMYHUKALlMOHHbBIX CETSX, B TOM 4yHucJie B ceTH "MIHTepHeT", ¥ 0 KOTOPbIM UM MPHUHS-
ThI Ipe/iBapUTEJIbHbIE 00ecreuuTe/bHble Mepbl. YeTBEPTHIM 3BEHOM fIBJIsIeTCS BepXoBHbIN
Cyn Poccuiickont @enepanuy, noacyHocTb koToporo onpegensiercds PK3 "O BepxoBHom Cy-
ne Poccuiickoit @esnepauun”. TakuMm 06pa3oM, y CcyZil0B 00l1eld OPUCAUKIIMA OTCYTCTBYET
KOMIIETEHIIMS Ha paCCMOTPEHME CIIOPOB 00 aBTOPCKHUX MPaBax.

AHanusupys 1esiecoo6pa3HocTb npoekTa MuHiocta PP o nepesaue e 06 UHTe/IEK-
TyaJIbHOM COOCTBEHHOCTH K KOMIETEHLIMHA apOUTPaXKHbIX CYJI0B, CTOUT PacCCMOTPETh, KaKUe
nena, cornacHo AlIK PO, oTHOCATCA K MOACYJHOCTU apOUTPAXKHBIX CYZ,0B. ApOUTpaKHbIE CY-
Jlbl PacCMaTpPUBAIOT B NMOpAJKe aJMUHUCTPATUBHOIO CyZIONPOU3BO/CTBA BO3HUKAIOIUE U3
a/IMAHUCTPATUBHbBIX U UHbIX MYOJUYHBIX NPAaBOOTHOUIEHUN 3KOHOMUYECKHUE CIIOPbI U UHbIE
JleJ1a, CBA3aHHbIe C OCYLeCTBJIEHHWEM OpraHU3alyAMHU U FpakJaHaMU NpeAnpUHHUMATe b-
CKOW YU MHOM 9KOHOMHYECKOH JiesiTeJIbHOCTU. TeM BpeMeHeM, K criopaM 06 aBTOPCKUX paBax
OTHOCSITCS JieJia 0 HapylleHUH UCKJIIUYUTENbHOrO NpaBa Ha 00'beKThl aBTOPCKOT0 U CMEeX-
HbIX IIPaB; O 3aKJIIDYEHWH, UCTIOJIHEHUH, U3MEHEHUHU U NIpeKpallleHUuH JoTOBOPOB O Nepezaye
VCKJIIDUMTEJIbHOTO MpaBa U JIMIEH3UOHHBIX IOTOBOPOB Ha UCI0JIb30BaHHE 0O'bEKTOB aBTOP-
CKOTO M CMEXHBbIX IIpaB; O pa3Mepe, CPOKe U MOPsAKe BbIMJIATbl BO3SHATPAX/EHUSI aBTOPY; O
JIOCPOYHOM MpEeKpalleHUH MCKIIYUTEIbHOrO paBa My6/IMKaTopa Ha IPOU3BefieHHe U T.J.2.
TakuM 06pa3oM, CYLHOCTb UCKJIIOUMUTEJbHBIX NPaB NPOSIBJASETCS MpeXJe BCero mpu ocy-

1 U3 noacyAHOCTH CyLOB OOLeHd OPUCAUWKLMMU HCKJIYAT CIOpPbl O 3allUTe aBTOPCKUX IpaB
[3nexTponHbIl pecypc] // URL:https://legal.report/minyust-predlozhil-izmenit-podsudnost-sporov-o-zashhite-
avtorskih-prav-s-uchastiem-grazhdan/

2 Cnopel 1O aBTOPCKOMY U CMEXHBbIM mpaBaM [JyekTpoHHBIM pecypc] // URL:
https://ipc.arbitr.ru/process/analitika/6
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IeCTBJIEHUHN NpeJIIPUHUMATENbCKON AeATeJbHOCTH, YTO OTHOCUTCA K NMOACYHOCTU apOuUT-
PaXXHBIX CY/I0B, a IOTOMY UMeeT CMbICJI BHECTH COOTBeTCTBY0IIMe nonpasku B AlIK PO.

PaHee, ucxoas U3 MOJI0KEHUH POCCUKMCKOTO I'PaXKJAaHCKOrO MPOLECCYyaJbHOTO U ap-
OUTpPaXKHOT0 MPOLECCYyaJbHOTO 3aKOHOATENbCTBA, a TAKXKe U3 COJEep>KaHUs HOPMBI II. 1 CT.
1248 'K PO, npu ob6palljeHUH B CY/i C UICKOM O 3allUTe HapyIllEeHHbIX aBTOPCKUX MPaB Cae/0-
BaJIO YYUTBIBATh CYyO'bEKTHBIM COCTAB JIMI], YYaCTBYIOLIUX B PACCMOTPEHHUHU JieJia, TaK KaK K
KOMIIETEHLIMU apOUTPaKHBIX CyZI0B CJe[J0BaJI0 OTHOCUTb PacCMOTpPEHUE JieJl, TAe OAHOU U3
CTOPOH ObLIM HOPUAUYECKHE JIULA, JUO0 TpakJaHe, UMEWIMe CTAaTyC WHJAUBHUAYaJTbHbIX
npeJnpuHUMaTesier. 3aKOHONPOeKT MuUuHUCTepcTBa OCTUIMH PP, ony6/IMKOBaHHBIN B Jie-
kabpe 2023 roza, npeasiaraeT K UCKJIYATEIbHON NOACYAHOCTH apOUTPaKHbIX CYyJ0B OTHE-
CTH JleJia 0 3aljATe UCKJIKYUTEJIbHBIX IPaB Ha pe3yJibTaTbl UHTE/JIEKTYaJIbHOU JleATeJbHO-
CTU HE3aBUCUMO OT COCTaBa YYaCTHUKOB MIPaBOOTHOIIEHUN. TakKUM 06pa3oM, COTIacCHO Npo-
eKTY, apOUTpaXKHbIE Cy/ibl CMOTYT pacCMaTPHUBATh JieJia O 3alllMTe NpaB Ha NPOrpaMMbl s
9BM, 6a3bl JaHHBIX, U3006peTeHHs, M0JIe3Hble MO/JIE/IU, IPOMBILILJIEHHbIe 06pa3iibl, TOMOJIO-
TMU UHTEerpajbHbIX MUKPOCXEM, CEKPEThI IPOU3BO/CTBA (HOY-Xay), TOBapHble 3HAKH, 3HAKHU
ob6cyKUBaHUs, reorpadpuyeckre yka3aHusl U HAUMEHOBaHHUS MECT MPOUCXO0XK/IEHUSI TOBApOB
B TOM YUCJIe C yYacTueM QU3NUECKUX JIUL].

Paccykzass 0 He06X0IMMOCTH BHECEHHUSsI BbIllIeU3J/0KeHHbIX U3MeHeHUN B AIIK PO,
CTOUT paccMOTpeThb CTaTUCTUKY CyfebHOro gemnaprtameHTa npu BepxoBHom Cyae Poccuit-
ckor Penepanuu, coraacHo Kkotopo B 2021 roay apoUTpaKHbIMHU CyJlaMH ObLJIO pacCMOT-
peHo 19 259 pes, cBI3aHHBIX C 3allUTON aBTOPCKUX U MAaTEHTHBIX [1PaB, a TaKXKe NpaB Ha TO-
NI0JIOTUU MHTErpaJlbHbIX MUKPOCXEM, CEKpeThbl MPOMU3BO/CTBA (HOY-Xay) U Cpe/iCTBa UHUBH-
Jlya/ii3alydu, TorJa Kak cyJaMu obied opucaukuuu B 2021 rogy paccmorpeno 903 aesa o
3aliMTe aBTOPCKUX NpaB. B 2022 rogy no JaHHOW KaTeropyuu COpoB apOUTPaKHBIMU Cy/a-
MM paccMoTpeHo 27 602 fesa, a cyjaMu obiei opucaukuuu — 1129 aent. TakuM o6pasom,
CTATUCTHUKA MO/JTBEPXK/AAeT BbIBOJ, O TOM, UTO /ieJia, CBSI3aHHbIE C pellleHHeM CIIOPOB 06 aB-
TOPCKUX MPaBax, CTOUT OTHECTH K UCKJIIOUYUTEJNbHOU MOACYJTHOCTH apOUTPAKHBIX CY/0B.

[logBoas uTOr, CaeyeT OTMETUTH, YTO yCIellHasg NpaKTUKa paboThl apOUTPaKHbBIX
CY/ZI0B MO 3alllUTe UCKJKYUTENbHBIX aBTOPCKUX MPaB, KOTOpasi MOATBEPXK/AAeTCS CTaTUCTHU-
koi Cyze6Horo aenaptameHnTa npu BC P®, noaTBepx/aeT HEOOXOAMMOCTh CA€e/1aTh UCKIIIO-
YHUTEJbHOW KOMIIETEHIIMeN apOUTpPaKHbIX CY/0B JeJia, CBSI3aHHble C pelleHHueM CIIOpPOB 00
aBTOPCKUX MpaBaXx, U UCKJIIOUYUTD UX U3 MOACYJHOCTU Cy[0B 00I1el IOPUCIUKIUH, ¥ KOTOPbIX
OTCYTCTBYeT KOMIIETEHI|USl HA PaCCMOTpPeHHE CIOPOB 00 aBTOPCKUX NpaBax. fl cynTaro, 4To
npe/iaraeMble U3MEHEHUs] YYUTBHIBAIOT CYIIHOCTh aBTOPCKUX MpPaB, KOTOPbIe peau3yTCs
IpHY OCYLIECTBJEHUU NPaB0O006/IajaTeNsIMU IpeJIPUHUMATENbCKON U NUHOM 9KOHOMHUYECKOU
JleITeJIbHOCTH, YTO OTHOCUTCS K MO/ CYAHOCTH apOUTPaKHBIX Cy/|0B, @ IOTOMY CYUTAIO LieJse-
CO06pa3HbIM BHECTHU COOTBETCTBYOIIMeE nonpaBkuy B AIIK P®.

1 Cyne6HbIN aenapTameHT npu BepxoBHoM Cyae Poccuiickoit @espepanuuu [d1eKTpoHHBIN pecypc] //
URL: http://www.cdep.ru/index.php?id=79&item=5670
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NNOABEAOMCTBEHHOCTbD CIIOPTUBHBIX CIIOPOB

E. A. Cmezypaq,

cmydenm Fpuduyeckozo uHcmumyma HayuoHansHo20 uccaedo8amensckozo
Tomckozo 2ocydapcmeeHHoz20 yHugepcumema, 2. Tomck.

HayuHbiti pykosodumesw: cmapuwiuti npenodasamens 0. 1. LllaavHesa.

Ocoboe MecTo cpefy CIOPOB, NOAJIEXKALUX PACCMOTPEHHUIO U pa3pelleHUI0 KOoMIle-
TEHTHBIMM OpraHaMH, 3aHUMAalOT CHOPTHBHbIe cnopbl. Takue Jesia paspeliarTcs pas3Jjivd-
HbIMU CyA€OHBIMU U BHECYIeOHBIMU CTPYKTYpaMu. K cy1le6HbIM OTHOCATCA:

- CyZbl 00111el IOPUCAUKIINY;

- apOuTpaXkHble Cy/bl.

BHecye6HbIMY OpraHaMi, yIOJJTHOMOYEHHbIMU Ha pa3pelleHrue CIOPTHUBHBIX CIIOPOB,
SIBJISIIOTCS:

- clieliMaJIM3UPOBaHHbIE MO/ipa3/ie/ieHHs (KOMUTETDI, ajaThl, KOMUCCUHU), BXOAAIINE
B COCTaB pa3/IMYHbIX CIOPTUBHBIX OpraHu3alui: pesepalui, CO30B, K1y0OoB;

— CINOPTUBHBIM apOUTpaX, aAMUHUCTPUPYEMbIH MOCTOSIHHO [EWCTBYIOIIUM apOuUT-
PaXHBIM yuYpexaeHueM — HalimoHabHbIN LIEHTP CIOPTUBHOI'0 apObUTpaka Mpyu aBTOHOMHOM
HeKoMMepyeckol opraHu3anuu «CrnopTHBHasi apOouTpakHas mnajsarta» (ganee — HI[CA), a
Takke MeXXJAyHapoJHbIM KOMMepPYEeCKHU apOUTPaXKHbIM CcyJi Ipu TOProBO-NMpPOMbIIIJIEHHOU
nasate PO (MKAC npu TIIII PO);

- MexayHapoaHbI CHOPTUBHBIA apOouUTpakHblil cyn (nasee — CAS) B r. Jlo3aHHe,
llBeiinapus.

PaccMoTpuM nojpobHee KaXK/AblM U3 HUX.

[Ipexxne Bcero, CHOpTHUBHbBIE CIOPBI MOAJIEXKAT PACCMOTPEHUIO B IOCYAapCTBEHHBIX
cyJlax: cyZax o61ei pUCAUKIIUU U apOUTPAKHBIX CyaX.

B cooTBeTcTBUU c nyHKTOM 1 ctaTtbu 34 ®K3 «O cygax obueit opucagukyuu B Poccuit-
ckoil Pesepaniu», palOHHbIN CyJ, pacCMaTPUBAET BCe <...> FpakJaHCKHUe Jiesa <...> B Kaye-
CTBe Cy/ia NepBOM UHCTAHI[UH, 32 UCKJIIOYEHUEM [eJ], OTHECEHHBIX dpeJiepabHbIMU 3aKOHAMU
K MOACYAHOCTHU Apyrux cyfoB.! B kauecTBe Takux MOXHO pacCMaTpUBATh UMYIeCTBEHHbIE
CHOPbI, B YACTHOCTU MO KOMIIEHCAIUX WU BO3MeEIEeHUIO yiiepba Mpu MOJy4YeHHUU TPaBMbI
CIOPTCMEHOM, TPY/ZOBbIE CIOPbI? MeXAYy CIOPTCMEHAMH M CIIOPTUBHBIMU OPraHU3alUsIMU,
JUCLUIIJINHAPHbIE IPaBOHAPYLIEHUS U UHBIE.

CorslacHO MyHKTY 6 cTaTbhe 27 ApOUTpPaKHOT0O MpPOLIECCYaZIbHOIO Kojekca (Jajee —
AlIK P®), ap6uTpaxHble Cybl pacCMaTPUBAKOT JeJa, BOSHUKAIOLKE NPU OCyIeCTBJIEHUU
npeANpUHUMATENbCKON U HMHOM 3KOHOMUYECKOH JesITeJIbHOCTH, B CJAy4dasix, IpeayCMOTpPEH-
HbIX ¢peiepaibHbIM 3aKOHOM.3 B ciopTUBHOM cdepe K TAKUM OTHOCHUTCS PsijJi KOMMepPUeCKUX
CIOPOB: MpoJiaxka MpaB Ha TeJIETPAHCISALUI0, CIOHCOPCKUE, areHTCKUE JA0TOBOPHI, Nepexos,
CIIOPTCMEHA M3 OJJHOU CIIOPTUBHOM OpraHU3alMy B APYTYIO U UHbIE CIIOPbI.

HecMmoTpst Ha TO 4TO cy/le6Hble OpraHbl YIOJHOMOYEHbBI HA PAaCCMOTPEHUE CIOPTHB-
HbIX CIIOPOB, TaKasl Mpolie/lypa He BOCTpeboBaHA B CIOPTUBHOM cpe/ie, 60Jiee TOro, SABJASETCS
HeaddekTUBHOU. [lepBOM NMPUYHMHOUN SABJSETCH AJUTEIbHOCTb PACCMOTPEHUST CIOPTUBHBIX
cnopoB cyfamu. CnopTuBHas cpepa ovyeHb JUHAMUYHA: OpraHU3alysl COPEeBHOBAHUH, [0-
MUHTOBbIe MPOBEPKH, JIONYCK CIOPTCMEHOB K COCTSI3aHUSIM — BCE 3TH MPOILECChl BECbMA CKO-
pPOTEYHBI U TPeOYIOT ObICTPOrO MPUHATUS PELIeHNUH, Yero He MOXKeT 00eCreuyuTh Npoueaypa

1 ®enepasbHBIA KOHCTUTYIIMOHHBIN 3aK0oH OoT 07.02.2011 Ne 1-®K3 «O cyzax obuiedl OPUCAUKLINN B
Poccuiickoit ®enepanuu» // Cobpanue 3akoHoAaTenbcTBa PO. 2011. Ne 7. cT. 898.

2 TpynoBoit kozekc Poccuiickoit ®Pepepaunu : depepanbHbiil 3akoH ot 30.12.2001 Ne 197-®3 //
Cob6paHue 3akoHoAaTeabcTBa PO. 2002. Ne 1. 4. 1. CT. 3.

3 ApOuTpaxHbIil mpoleccyalbHbI KoJekc Poccuiickoit @enepaunu : defep. 3akoH ot 24.07.2002
Ne 95-®3 // Cobpanue 3akoHogaTebcTBa PD. 2002. N2 30. cT. 3012.
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CyZleOHOTr0 pa3bupaTesbCTBa B CUJIY IPUCYIIUX €l TPOoLeccyaJlbHbIX 0COOEHHOCTEN, BMeCTe C
TEM CKOPOCTb OY€Hb BaXKHA JJIs1 CYO'bEKTOB CIOPTUBHOM chephl, IOCKOJIbKY HAMPSIMYIO BJIH-
seT Ha JJMHAMUKY U XapaKTep NpoTeKaHUs NPOoLeccoB B NpodecCUOHaJIbHOM CIIOPTe, Ha OY-
Ayliee npodeccroHaJlbHOM Kapbephl CIOpTCMeHa. BTopoit BecoMOU NPUYHMHOM ABJISIETCS OT-
CYyTCTBME ClelMaJbHOM KOMIETEHIIMU Cy/led B 06J1aCTU CHOPTUBHOIO NpaBa, YTO TaKxke 3a-
MeJJISIeT U JleJlaeT 3aTPyAHUTebHBIM IPOLeCC paCCMOTPEHH JieJia B Cylax.

Hanvuune ykasaHHbIX paHee (aKTOpPOB CHOCOOCTBOBAJIO Pa3BUTUIO [eATeJbHOCTU
BHeCyZleOHbIX OPTraHOB, YIIOJITHOMOYEHHBIX HAa pa3pelleHue CIOPTUBHBIX CIOPOB.

O HMMY U3 TaKUX OPTaHOB ABJISIOTCA CllelMaJU3MpOBaHHble NoJpasjesieHus (KOMU-
TeThIl, NaJlaThl, KOMUCCUH ), BXOJsIIMe B COCTaB CIIOPTUBHbIX OpraHu3anuu. Tak, HanpuMep, B
Poccuiickom pyT60bHOM cotoze (panee — POC) geiictByet [lasaTa nmo paspelieHuo CopoB
(nanee - IlanaTta) - OPUCAUKIUOHHBIM opraH P®C, ocylecTBASAOIMMN B COOTBETCTBUU C
YcraBoM POC obs3aTesibHOE foCyieOHOe pa3pelleHue (yperyJupoBaHue) CIOPOB, Y4aCTHHU-
KaMU KOTOpPBIX ABJAKTCA QyTOOJbHBbIE KAYObl, GyTOOJUCTDI, TPEHEPDHI U UHBbIE CYOHEKTHI
¢yTt60sa.l CnreayetT oTMeTUTD, 4TO [lasiaTa o npaBoBOM NPUPO/iE SAABJISIETCS UMEHHO TpPeTe M-
CKHUM CY/I0M, IOCKOJIbKY OCHOBHOM ee QyHKLMeN sB/seTcs pa3pelieHue cnopa. OcyuiecTsie-
HUEM MHBIX aJbTEPHATHUBHBIX CIIOCOOOB pas3pelleHUs CHOPOB 3aHMMAKTCH APYrue OpraHbl
Pocculickoro ¢pyT607bHOTO COIO3A.

[lanaTa paccMaTpuBaeT: UHAWBUAYAIbHbIE TPYAOBbIE CIOPbI GYTOOJIHUCTOB, TPEHEPOB
1 PyTOHOJbHBIX KJIYOOB; pacCMaTPUBAET esia 06 yCTaHOBJIEHUU PaKTa 3a/10/>KEHHOCTH PyT-
60JIbHOTO KJ1y0a, 0 HApylLIEHUU YCJOBUHN JIOTOBOPOB, 3aK/JIOYEHHBIX C PYyTOOJNbHBIMU areH-
TaMU M UHbIE CIIOPbI, YKa3aHHbIe B cTaTbe 18 PersiamenTa PPC no paspemieHuto cnopos (Ja-
Jiee — PersiameHnT). O6paTtuThes B [lanaTy BnpaBe cyo'beKThl GyTO0JIa, €C/IM UX TPAaBa U UHTe-
pechbl HapyllleHbl, OTCYTCTBYET BCTYNHUBIIEE B 3aKOHHYIO CHUJIYy pellleHHe roCyAapCTBEHHOT0
Cy/Zla, OTCyTCTBYeT pelleHWe UHbIX BHeCy[eOHbIX HPUCAUKIHAOHHBIX OPraHOB IO TOXJe-
CTBEHHOMY MpeMETY CIIOpa MEX/Y TEMHU K€ CTOPOHAMU.

Heob6xoauMo OoTMeTUTh NpodeccuoHaNbHbIM cTaTyc apouTpoB [lasaTel. YuuThiBas
nosioxkeHus: PersiamenTta u ®esnepanbHoro 3akoHa «0O ¢pusnyeckoi KyabType U ciopTe B Poc-
cuiickoit ®enepanumn»?, yieHnl [lasaThl 06/1a7aI0T ONBITOM PaboThl He MeHee 5 JieT B 06J1a-
CTU QU3MYECKOU KYJbTYpPbl M CHOPTA, SABJSIOTCHI NpPeACTaBUTEeNSIMHA NMPodeccuoHaNbHbIX
byT601MCTOB, PyTOOJBHBIX KJIyOOB, UTO O3BOJISIET CAEJATh BbIBOJ, O HAJIUYUU Y HUX CHELU-
aJIbHOW KOMIIeTEHI|UU B 06J1aCTH CIOPTA.

ABHBIM MpeuMy1eCTBOM pa3pelleHus1 Ciopa NOCPeACTBOM MOApa3AeieHUl CIOPTHUB-
HOM OpraHu3aluy SBJSIETCS ero yJoO6CTBO — OTCYTCTBYyeT HEOOXOJUMOCTb O6palaThbCs B
MHble PUCAUKIIMOHHbIE OPTaHbl, — MPU 3TOM TaKas MpoleAypa 3a4acTyr0 Heu3bexHa, Tak
KakK sIBJIsIeTCS 00513aTeJIbHBIM YCJI0BHEM NoJjauu anesisuuu B CAS.

MHBIM a/bTEPHATHUBHBIM CIIOCOOOM paspellleHUs] CIOPTUBHOTO CHopa siBJseTCS ap-
OUTpaXK, a/[MUHUCTPUPYEMbII IOCTOSIHHO JIEMCTBYIOIIUM apOUTPaKHbIM yupexJeHueM. Pac-
CMOTPHUM ero Ha npuMepe HaljoHa/bHOTO LieHTpa CIOPTUBHOI'0 apOoUTpaska.

HIICA - mocTosIHHO JIeHMCTBYIOIee apOUTPAXKHOE YUpexKJeHHe, OCYLIeCTBIsIolIee Je-
ATEJIbHOCTb N0 aJMUHUCTPUPOBAHUIO apbuTpaxka B chepe npodeccCHOHATBHOIO CIOPTa U
CIIOpTa BBICHIMX AOCTUXEHHUM B COOTBETCTBUM C JAEWUCTBYIOUIUM 3aKOHOJATeJbCTBOM Poc-
curickoil Pesepanuy, PersiaMeHTOM CIOPTUBHOrO apOUTpaka U UHbIMHU NpaBUJIAMHU U YCJIO-
BUSIMU apOUTpaka, IPUHATHIMU YIIOJHOMOYEHHbIMY OopraHaMu LleHTpa Wiu corjiacoBaHHbI-
mu CTopoHaMHu ap6buTpa)ka B ApO6uTpakHoM corJianieHuu.3 CieyeT OTMEeTUTh, YTO Helo-

1 PernamenTt P®C no paspemeHuto cnopos : yTB. [loctanoBsienueM Bropo Mcnonkoma POC Ne 299.8 ot
29.12.2023.

2 ®epepanbHbli 3ak0oH 0T 04.12.2007 Ne 329-®3 «0 ¢pusnuuecko KyabType U cnopTe B Poccuiickoit
®epepanuun», CT. 36.2 // Cobpanue 3akoHoaTenbcTBa PO. 2007. Ne50. CT. 624 2.

3 PersiaMeHT ap6UTpaka CIOPOB B MPOodeCcCUOHATBLHOM CIOPTE U CIOPTE BBICIIMX JOCTHXKEHUH : YTB.
Hao6sogatenbHbiM coBeToM AHO «CAIl». [TpoTokos Ne 3 ot 03.10.2018 roaa (pea. 26.01.2023 1.).
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cpeactBenHo HIICA He ocyuiecTBJisieT QYHKLMHU MO pa3pelleHUI0 Copa, NOCAeJHUM OCy-
IeCTBJISAETCA JIMIb OpraHy3alysa apouTpaxa.

CnopTtuBHBIM ap6uTpaxeM, opranusyeMblM HIICA, paccMaTpuBaroTc KaTeropuu
CIIOPOB, yKa3aHHbIe B cTaTbe 36.2 PenepanbHoro 3akoHa «0 ¢pU3nUeCKON KyJbType U CIOPTe
B Poccuiickoi ®efepanuu»: o 0NycKe K CIOPTUBHBIM COPEBHOBAHUAM; O HapyLI€HUX aHTH-
JIONUHIOBBIX MpPaBWJ; O CHOPTUBHBIX CAHKLUUAX; WHAWBUAYaJbHble TPYAOBble CIOPHI
CIIOPTCMEHOB U TpeHepOB B NPOodeCcCUOHANbHOM CIIOPTE M MHble KaTeropyuu cnopos. Takou
apOUTpaXk MOXKET TaKKe BbICTYIIaTh B KAYeCTBe aneJIILiMOHHON UHCTaHL U H.

TpeTelickuil cyj cuuTaeTcss CGOPMUPOBAHHBIM ¢ MoMeHTa HamnpaBJseHus HIICA cto-
poHaM cnopa yBeZoMJieHUs 0 GOpPMUPOBAHUM TPETENUCKOTO Cy/ia, a TaKXKe apouTpy (apbuT-
paM), BXOJAIIUM B TpeTelcKUH cyA. UcTel M oTBeTYUK BlpaBe U36paTh apOUTPOB U3 peKo-
MEeH/IOBAaHHOTO CIHCKa CaMOCTOSITENbHO, B CAy4ae UX OTKa3a WU 0e3/elCcTBUS apOUTpPOB
HaszHavyaeT HL[CA. Ap6UTp cuuTaeTcs NPUHABLIMM Ha ce0s COOTBETCTBYIOLHE 00S3aHHOCTHU
0 MCTeYeHUHU 5 JHel C MOMeHTa NoJyyeHus yBeJoMJeHHUs (cTaTbsl 18 PersiamenTa). Ap-
OUTpPBbI AO/KHBI 00J1aaTh BBICIIMM IOPUAUYECKUM 0Opa3oBaHHMEM, HMeThb ONBIT B cdepe
npodeccUOHaJbHOIO CIOPTA He MeHee 5 JieT.

3aKJIlDYMTEeNbHBIM 3BEHOM B CUCTEME OPraHOB, YIIOJTHOMOYEHHBIX Ha pacCMOTpPEHHE
CIIOPTUBHBIX CIIOPOB, sABJseTCS MeXAyHapoAHbIM CIOPTHUBHbIN apbuTpakHbii cyn TAS/CAS
(r. Jlo3aHHa, llIBeliapus).

CropTHUBHBIE CIIOPbI pacCMaTPUBAKOTCA B TaKOM CyJe NPU HaJIUYHUU apOUTPaKHOTO
corJialleHus, JIUOO OTOBOPKH, COJieprKalllelicsl B perJiaMeHTax COpeBHOBAHUM, ycTaBax U Mo-
JIOKEHUSIX CIOPTUBHBIX OpraHusauui. [Ipu paccMoTpeHuu crnopa NpUMeHsIeTCs MPaBo, Bbl-
OpaHHOe CTOpPOHAaMH TaKoro crnopa. B ciydae oTcyTcTBUSI BOJIEU3bSABJIEHUS CTOPOH O MpHU-
MEeHsIEMOM 3aKOHe, IPUMEeHEeHHUI0 NoJJ/IeKaT HOpMaTUBHbIe noJsioxkeHusa llBeinapuu. A3bik
CyZlOIPOM3BO/CTBA OIpeJessieTcsl aHaJOTMYHbIM 00pa3oM, 0/JHAKO BbIOOpP CTOPOH OTrpaHU-
yeH GpaHIy3CKUM WJIU aHTJIMHUCKUM SI3bIKOM.

Cyz paccMaTpuBaeT Jiesla Kak B KayeCTBa Cy/la NepBOM MHCTAHL MU, TaK U anesalu-
OHHOM HHCcTaHUUU. C/eAyeT OTMETUTH, YTO NMPH MHoJaye MCKa B CyJ, MePBOM UHCTAHLUHY,
Heo6X0JUMO MOJaTh COOTBETCTBYIOLIMU 3aNpocC B Cy/l, @ TaKXe YIJaTUTh NOIIJIMHY, COTJiac-
Ho cTaTbe 38 CnopTUBHOr0 apbuTpakHoro kozekcal. [Ipu nepesjade cnopa Ha pacCMOTpeHHE
B ale/UISLUOHHYI0 WHCTAHIMIO TpebOBaHUS WJEHTHUYHBbI 32 OJHUM HCKJIIYEHUEM: HUCTel]
Jl0JKEH HcyepnaTh BCe JJOCTYIHbIE EMY CPe/ICTBA BHYTPEHHEN PaBOBOM 3alMTHI 10 NOJa4YH
anesisanuiu. (cratbs 47 COOPTUBHOTO apOUTpakHOro Kojekca). Pemenus CAS MoryT ObITh
o6>xasioBaHbl B BepxoBHbiii Cyp llIBelinapuu.

Eme onHOM 0COGEHHOCTBIO JAHHOTO CyZa sIBJSIETCS 3aKpbIThIA NepeyeHb apOUTPOB,
YIOJIHOMOYEHHbIX paccMaTpuBaTh CHopbl. Tak, JIMLO MOXeT ObITb Ha3HAuY€eHO apOUTpOM
TOJIbKO B TOM CJIy4yae, eCJId OHO YHUCJAUThCA B JaHHOM cniicke. Cnucok ¢opmupyetcsa Mexay-
HapOJHbIM CIIOPTUBHBIM apOUTPAKHBIM COBETOM Kaxkzble 4 roja (cT. 13 CopTUBHOrO ap-
OUTPaKHOT'0 KOZEKCa).

Cnenyet oTMeTUTb nperMyuiecTBa CAS, K KOTOPbIM OTHOCAT CKOPOCTb PACCMOTPEHUSA
CHOpoB (IepBasi MHCTaHLUA — He 6oJiee 60 AHeH, anenauus — 3 Mecsla; naaarta ad hoc - 24
yaca), BbICOKYI0 podeccuoHa/lbHY0 KOMIETEHLUIO TAKOT0 Cy/Jia B CUJly 0CO60r0 IpaBoOBOroO
cTaTyca apoutpoB. Bmecte ¢ Tem CAS MMeeT U CBOM HeJOCTATKH, CPeJIU KOTOPBIX: BBICOKUU
pasmep cygebHoro coopa (okosio 100 000 py6.), OTCYyTCTBUE Y CTOPOH BO3MOXKHOCTH BbI-
O6paTb apOUTPOB 0-CBOEMY YCMOTPEHHUIO (3aKPBIThIN NepeuyeHb apouTpoB B CAS).

Takum 06pa3oM, CIOPTHUBHBIE CIIOPHI PACCMATPUBAIOTCS CYleOHbIMU OpraHaMu (Cyzbl
0611el PUCAUKIIMY U apOUTpaXKHble Cy/ibl) U BHeCcyAeOHbIMU (MexayHapoHbli CIOPTHUB-
HbIM apOUTPaXKHBIN CyZ; apOUTPaXK, a;MUHUCTPUPYEMBIH MIOCTOSIHHO JIeHCTBYIOIIUM apOuUT-
PaXXHBIM y4Ypex/JeHUueM; PUCAUKIIMOHHbIE OpPTaHbl CIOPTUBHBIX OpraHU3alyii), Ipu obpa-

1 Code of Sports-related Arbitration : in force as from 1 February 2023.
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I[EHUH K KOTOPbIM 06s13aTeJlbHO Ha/IMuMe [AeHCTBYIOLEro apOUTPaXKHOrO CorJialle-
HHsI/OrOBOPKH, B IPOTUBHOM CJIy4ae CTOPOHBI BIIpaBe 00palaThCs TOJbKO B rOCyAapCTBEH-
Hble Cy/bl. BMecTe ¢ TeM cie/lyeT OTMETHUTb aKTyaJlbHOCTh U BOCTPEO6OBAaHHOCTD paspeliie-
HUSI CIOPTUBHBIX CIIOPOB HUMEHHO MOCPEeJCTBOM BHECY/I€OHBIX OPTAaHOB, ITOCKOJIBKY MOCJIE/I-
HUe B CUJIy HAJIMYHS Y apOUTPOB Y3KOH, ClIelIMaIM3UPOBAHHON KOMIIETEHIIMHU B CIIOPTUBHOMU
chepe obecieyrBaOT ObICTPOTY BbIHECEHUS PELIEHUH, UTO UMEET HeMaJIOBaXKHOE 3HAaUYEeHUe
B MpodeCcCOHAJbHOM CIOPTE U CIIOPTE BBICUIUX AOCTHUKEHUH, UX TOUHOCTb U PABUJIbHOCTD,
YMEeHbIIAeTCs] PUCK BOSHUKHOBEHHUS OIIUO0K B KOHEYHOM HCXO/Ie JeJia.

MPOBJIEMBI UCII0JIb30BAHUA CYIEBHOM 3KCIIEPTU3BI
B ITPA’KJAHCKOM ITPOLECCE

E. A. PedroHuHaq,

cmydenm HOpuduyecko2o uHcmumyma

Kemeposckozo cocydapcmeenHozo yHusepcumema, 2. Kemepoeo.
HayuHblitl pykogodumeb: K.10.H., doyenm T. C. ImuHa.

B HacTodllee BpeMs B LIMBUJIUCTUYECKOM IpoOLiecce YBeJUYMBAETCA 3HAYMMOCTb UC-
N0JIb30BaHUsl PA3/JIMYHOr0 BUJA CyZeOHbIX 3KcnepTU3. Takasd npakTHKa MMeeT O4eBUJIHOE
00'bsICHEHME - YDOBEHb PAa3BUTHSA HAYKU M TEXHUKHU TpeOyeT MPU PacCMOTPEHUHU TpaxKJaH-
CKUX JieJ1 Clle[|MaJIbHbIX IO3HAHUN, KOTOPBIMH He 06J1aZjaeT CyJ U yYaCTHUKU NpoLecca.

[IpaBOBOMY pery/JMpoBaHMUIO [esTeJbHOCTU 3KCIEPTOB MNOCBsILeHbl HOpMblI Pene-
panbHOro 3akoHa 2001 roga Ne 73 «O rocysapCTBEHHOM CyAeOHO-3KCIEPTHOM JleATe/bHO-
ctu B Poccuiickoit ®egepauuun»l, mpaBoBble MoJIOKeHHs KOTOPOTO PEryJMpyIOT JesTesb-
HOCTb KaK IOCy/lapCTBEHHBIX CyZleOHBIX 3KCIIEPTOB, TaK U PAaCHpPOCTPAHSAIOTCH B OTAEJbHON
YacTH Ha JIML, He fIBJSAIUIUXCSA FOCYyAapCTBEHHBIMU CyieOHBIMU 3KcnepTaMu. Kpome aToro,
pery/javupoBaHue Cy/leOHOM 3KCepTU3bl B paMKaX IPaK/AaHCKOro Mmpolecca Npou3BOJUTCS B
COOTBETCTBUU C MOJIOKEHUSIMU ['paXkIaHCKOTr0 MpoueccyalbHOro kozekca P®, yctaHOBJIeH-
HbIMU CcTaTbsiMU 79 - 87. OpuJuUyecKMM OCHOBAaHHEM CYJeOHOM 3KCIePTHU3bl SABJSETCS
onpe/iesieHUe Cy/ila O Ha3HAaYeHUHU Cy/1eOHOM IKCIEPTHU3BI.

YdeHble Mo-pa3HOMY ONpeJesSoT coJiep:KaHue TepMHUHA «cyJebHas skcnepTusa». K
npuMepy, A.A. MoxoB mnpejiyiaraeT MOHUMAaTh CY[eOHYI0 3KCIEpPTU3y B IPaKJaHCKOM CyJ,0-
NPOU3BOJCTBE KaK MCCJeJ0BaHUe, IPOBOJUMOE CBEAYILIUM JIMLOM [0 ONpeJeJIeHUIO CYAbH
IpU HaJIMYUU COOTBETCTBYKILIUX OCHOBAaHUU - CIELMaJbHOI0, KOTOPOE 3aKJK4aeTcs B
HeOOX0JUMOCTU HcC/IeloBaHUs (PaKTUYECKUX OOGCTOATENbCTB MyTeM MpPUMEHEHUs CHelu-
aJIbHBIX 3HAaHUHM B pa3/JIMYHBIX cPepax KU3HeJesATeJbHOCTH, U NPOLECCYyalbHOr0 — IPU CO-
6J110/leHHU TpolieccyajibHOW GOpPMbI, IJIAaBHOU LieJIbI0 KOTOPOIo SIBJSIETCS MOJy4eHUs Jj0Ka-
3aTesIbCTBa B pOpMe 3KCIePTHOTrO 3aKIH04eHHs’,

3aKoHOATeJb XKe ONpeJensieT Cy/eOHy0 3KCIEPTU3Y KaK MpeJyCMOTPEHHOE MPoliec-
CyaJibHbIM 3aKOHOM P® mpoueccyanbHOe J1eiCTBHE, KOTOPOe BK/IOYaeT B cebs1 NpoBeJieHre
COOTBETCTBYIOLUX UCCJIeJOBAHUN U Jlady 3aKJII0YEeHHUS IKCIIePTOM 110 BOIPOcaM, TPeOYIOIIUX
creliMaJbHbIX 3HAHUHM B 00J1aCTU HayKH, TEXHUKHU, UCKYCCTBA, peMecJa. 3aK/JI0UeHue 3KCIep-
Ta, cGOPMUPOBAHHOE MO UTOraM NPOBeJEeHUsl IKCIEPTU3bI, NIPeJCTaBsieT CO60M MUCbMEH-
HbIM JOKYMEHT, OTPAXaI0IUU X0/, U pe3y/IbTaThbl UCCAeL0BAHUM, IPOBEEHHbBIX IKCIIEPTOM.

HecMoTpst Ha 3aMeTHBIA POCT UCHOJb30BaHUS CY/leOHOM 3KCIepPTHU3bl B IPAXKJaHCKOM
npolecce, NpaKTUKa BbISIBUJIA PS/Ji CYILleCTBEHHBIX NPO6JIEM ee IPUMEHEHMUS.

1 ®epepanbHbiil 3akoH oT 31.05.2001 Ne 73-®3 «O rocyaapcTBEHHOH Cy/e6HO-3KCIIEPTHOU JlesiTe b-
HocTH B Poccuiickoit @enepanun» // Cobpanue 3akoHogaTeabcTa PO. 2001. Ne 23. Ct. 2291.

2 MoxoB A. A. CieniuduKa 3KCIIePTHOT0 3aK/II0YEHUS KaK CyZe6HOro JoKa3aTebCTBa // ApOUTPaKHbIH
U rpaxkaaHckui npouecc.2003. Ne 9. C. 35-38.
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OpHOM U3 3HAYUMBIX NPOO6JIEM HCIOJb30BAHUA CYLeOHOM 3KCIEepTHU3bl B IpaKJaH-
CKOM IIpoIiecce, a paBHO — B JIpPyI'UX BUAAX NPOLECcca, ABJIAeTCI He0OXOAUMOCTb TOYHOTO CO-
6/110/jeH1S 3KCIIePTOM MPUHIUIIOB Cyle0HO — 3KCHEePTHOU JedaTeJIbHOCTH, YCTAaHOBJIEHHbBIX
3aKOHOM. B yacTtHOCTH, PesepasbHbIM 3aKk0OHOM N2 73 npeZlyCMOTpeHBI C/lefyoliue pyKoBO-
JidllMe Havasla Cy/le0HO-3KCIePTHOM JlesiTeJIbHOCTU: 3aKOHHOCTb, COOJII0/leHre NIpaB U CBO-
60/ 4eslI0BEKa U Fpak/aHUHA, [IpaB IOPUAUYECKOTO ML, He3aBUCUMOCTb 3KCIePTa, 00beK-
THUBHOCTb, BCECTOPOHHOCTb W INOJIHOTA MCCAeJ0BAaHUM, IPOBOJUMBIX C MCIOJIb30BaHUE CO-
BPEMEHHBIX JOCTHXXEHUM HAYKU U TEXHUKHU.

Ocoboe BHMMaHUe ceflyeT 00paTUTh Ha TaKKe IPUHILMUIIBI, KaK 3aKOHHOCTB, ITOJIHOTA,
000CHOBAaHHOCTb, BCECTOPOHHOCTb NPOBOJHUMBIX UCC/IE0BAHUH.

3aKOHHOCTb NPOSAIBJASAETCA B TOYHOM, HEYKOCHUTEJbHOM COOJIIOJlEHUH 3KCIIePTOM
TpeboBaHUM 3aKOHOB Poccurickon Pesepaliy, MHbIX HOPMAaTHUBHO-IIPABOBBIX AKTOB, B I0JI-
HOM MCCJIeJOBAaHUM U IPUMEHEHUH IPAaBOBOM OCHOBBI 110 NIOCTABJIEHHbIM IlepeJ HUM BOIpO-
caM. [IpoBesieHHe M Ha3HayeHUe CyJeOHOW 3KCIEePTU3bl JOXKHO COOTBETCTBOBATb BCEM
YCTAHOBJIEHHBIM TpeOOBaHUAM 3aKOHO/ATebCTBa PD.

[losiHOTa U BCECTOPOHHOCTD MCCJIeJ0BAaHUU NpeAno/araeT COBOKYIIHbIN aHa/lIUu3 BCeX
00CTOATEJIbCTB, UMEIOIIUX 3HaYeHue /1 [iesla, OTBEeT Ha BCe I0CTaBJeHHble Nlepesi HUM BO-
IPOCHI ¥ B OTHOILIEHWH BCeX Pe/ICTaBJeHHbIX 00'beKTOB UCCIeJ0OBAHHUA.

O60CHOBAHHOCTb HCCJIe[J0OBaHUSA TNpeJCTaBsieT 060 OCHOBAaHHOCTb JJAHHOIO 3KC-
NepTOM 3aKJIIOUYeHHUS HUCKJIIYUTEJNbHO HAa NPOBeJEHHBIX UCCAe[0OBAaHUAX U HOPMATUBHBIX
npeAnucaHusx’,

[Ipy oTxoze 3kcmepTa OT JAHHBIX IPUHLMIIOB Y CyJia MOXXeT BO3HUKHYTb HEOOX0U-
MOCTb Ha3HauyeHHS NOBTOPHOW WJIU JONOJIHUTEJNbHON 3KCIEPTHU3bl, YTO '3aTATUBAET Ipo-
necc' U NpensATCTBYeT BBbINOJHEHUIO OJHOW M3 3aJay TPaKJAaHCKOTO Cy[O0NpPOM3BOJCTBA,
HalpaBJIeHHOM Ha CBOEBPEMEHHOE PaCCMOTPEeHHMe U pa3pellleHHe TPaKAaHCKUX JeJl.

K npumepy, iBHOe HapylleHHe 3KCIepTOM OGLIMX Hayas CyeOHO-IKCIEePTHOHU Jes-
TeJIbHOCTU MOXXHO 3aMeTUTb, aHaJIU3Mpysl MaTepHuasbl CyleOHOM npakTUKU. Tak, PygHuy-
HbIM pallOHHBIM cyZioM I. KeMepoBo paccMoTpeHo rpaxzaaHckoe aeno N2 2-20/2024 no uc-
KOBOMY 3asiBJieHHI0 rpaxkaaHku M.H.A. k C.M.B. 06 06513aH1M NpUBECTH B MEpBOHAYaJIbHOE
COCTOSIHME CaMOBOJIbHO PEKOHCTPYUpPOBaHHbIM 00beKT. [lo XomaTalcTBy MCTLA CyA0M ObLIA
Ha3HayeHa cyZie6Has CTPOUTebHO-TeXHUYeCKas IKCIepTH3a.

B cyne6HOM 3aceiaHUM BbISIBJIEH P/l HAPYLIEHWH MPUHLUIIOB 3KCIEPTHOMU JiesaTesb-
HOCTH, B CBSI3U C 4YeM IO JeJly Ha3HA4YeHO NpOBeJieHHe JONOJIHUTEJNbHOM 3KCIepTHUsbl. B
YaCTHOCTH, B Cy/leOHOM 3ace/JaHHUU BBISICHUJIOCH, YTO IKCIEPT, Jesiast BbIBOJ 06 OTCYTCTBUU
JiePeKTOB, BJUAIIIUX HA HECYILYI CHOCOOHOCTb CTPOUTEIbHBIX KOHCTPYKLUH, IPU 3TOM He
IpoM3BeJl COOTBETCTBYIOIIUX UCCIeJOBAHUH, U3MEPEHUH 10 pacyeTy Hecyllel ClI0COOHOCTH
3/laHUSA B pe3yJIbTaTe ero peKOHCTPYKLUH, IPeAyCMOTPEHHBIX HOPMAaTUBHOMU JJOKYMEHTALU-
ell B KayeCcTBe 00s3aTeJIbHbIX, B CBA3M C 4YeM BBIBOJ, IKCIepTa B 3TOW 4YaCTH ABJSAETCH He-
060CHOBaHHBIM.

Kpome Toro, skcnepToM JejiaeTcsi BBbIBOJ O COOGJIIOJEHUHM CaHUTApHO-
3MUJAEMUOJIOTUYECKUX TPeOOBaHUN NPU PEKOHCTPYKLMHU 3/aHUSA, OJHAKO IKCIEPTOM JIMILIb
nepeyucsaeHbl YKa3aHHble TpebGOBaHUs, IPHU 3TOM OHU He COOTHeCeHbl ¢ GaKTUYECKUMHU 06-
CTOAATENbCTBAMHU JieJia.

TeM caMbIM, 3KCHepT HapylWJ NPUHLUI OOOCHOBAaHHOCTHU MCCJIe[JOBaHHUSA, BBIBOJ,
JKCIepTa SABJSIeTCS HEMOTUBUPOBAHHBIM U HE COOTHECEHHBIM C 06CTOSITE/IbCTBAMU, UMEIO-

IMMH 3HaueHHe 1 Jena’.

1 ABepuna K.H., llogkatununa M.JI,, lllamaes I'.Il. KommenTapuii k ®egepasbHoMy 3akoHy oT 31 mas
2001 r. Ne 73-®3 «O rocyiapcTBeHHOH CcyieOHO-3KCIIePTHOM AesiTebHOCTH B Poccuiickoit Pepepanuu» // CIIC
«KoncynpranTIlarocy.

2 Pemenue PygHuuHoro pailoHHoro cyfa ropoga Kemeposo ot 15.03.2024 mo geny Ne 2-20/2024. -
URL: https://rudnichny--kmr.sudrf.ru/ (qata o6pamenus: 07.04.2024)
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CrenyeT npyMBeCTH U NPOTHUBOIOJIOXKHBIN IPUMeEp, KOTAA CYJ, CChbLIAsACh HA HAJIMYHE B
3aKJIDYEHHUU IKCIIepTa HEMOJHOTHI U IPOTUBOPEYUH, He Ha3HAvyaeT JOINOJHUTEJIbHYIO 3KC-
nepTuUsy.

BepxoBHbIM Cynom P® paccMoTpeHa KaccalMoHHas »ajioba B paMKax rpaX<JjaHCKOro
Jles1a, 10 KOTOpOMy Obl/la Ha3HaveHa cyZiebHas aBToTeXxHUu4ecKas skcnepTusa. OJHOBpeMeH-
HO C 3TUM, 110 JeJly Oblia NpoBeJeHa U AocyAebHas skcnepTusa. Cy bl nepBoi, BTOPOH, Kac-
CallMOHHOM MHCTAHLIMU He COTJIAaCUJIMCh C IKCIEePTHBIM 3aK/JIUYEHUEM CyZeOHOT0 3KCIepTa,
IpHYHMMasl B Ka4eCTBe JOCTOBEPHOTIO, IOJIHOT0, U 0O0CHOBAHHOI'0 3KCIEPTHOE 3aK/I0YEHUE,
BBIIIOJIHEHHOE paHee, epe/, oopaleHrneM C 3asiBJIEHUEM B CY/,.

Cyne6Has KoJl1erus 1no rpaxzaHckum jesam BepxoBHoro Cyza PO npuiinia K BEIBOAY,
YTO CyZAaMH 10 HACTOALLEMY Jiesly CYLeCTBEHHO HapylleHbl HOpMBI npaBa. [lo HacTosAmeMy
JleJly CyJi IepBOY MHCTAHIIMU OTBEPT BbIBOJbI CYyA€0HOU 3KCNEPTHU3bI, COCAABLINCH HA HaJIU-
Yyye B 3aKJIDYEHHUM IKCIepTa HeNoJJHOThl U NpoTUBOpeduid. OJHAaKO B HapylleHUe I0JIoXe-
HUM 3aKOHA KaKUX - JINOO Mep K YCTPaHEHHUIO JaHHbIX NPOTUBOPEUYUH CyJ He NMpPUHsJI, NOo-
BTOPHYIO0 WJIY [LONOJIHUTENBbHYIO Cy[eOHYI0 3KCIIEPTHU3Y He Ha3HAauMJI, COCaBUIMCh JIUIIb Ha
Aocyie6Hble UcCleJ0BaHuUs, He aHaIM3MPys MHbIEe JI0Ka3aTeJbCTBa U 06CTOATE/ILCTBA AeJa’.

Takum o6pasom, cyay HanboJiee TLATeJAbHBIM 00pa30oM cjefyeT pa3peuaTb BOIPoC O
Ha3HAYeHUHU JIONOJHUTEJbHOW U MOBTOPHOW 3KCIEPTHU3bI B LieJISIX BbBIHECEHUS] 3aKOHHOTO U
000CHOBAHHOTO pelLIeHUsl.

B cooTBeTCcTBUM C TpebOBaHUSAMHU, NpeaycMOoTpeHHbIMU cTaTber 79 T'TIK P®, nuna,
y4acTBYIOIlMeE B JieJie, BIIpaBe NpeJCTaBUTh CyZly BOIPOCHI, NMOJAJIeXalllue pa3pelleHUI0 IKC-
epTOM, OKO